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Introduction

One of the pivotal questions of good corporate governance practice is what role within the
company’s organisational structure should the CEO play. Understanding the legal status of CEOs
in corporate governance is a complex and wide-ranging issue that requires a broad interpretation
throughout the field of company law. The object of this thesis is to clarify the differences between
the legal status of CEOs in various countries, with its primary focus on differences in the
approaches taken in the Anglo-American countries with a tradition of unitary boards and selected
countries in Continental Europe with predominantly two-tier board structures.

The Anglo-American world, the cradle of corporate governance, is often considered a role
model for other countries. International investors and capital markets push the companies to apply
the Anglo-American model where domestic law allows it. Following similar patterns of corporate
governance leading to a greater degree of uniformity between systems will enable companies to
expand smoothly into foreign markets and stock exchanges.

In many countries within Continental Europe, the tradition of the CEO is not embedded. The
management board represents a collegial body which might have a person with the title of
chairperson at the top. The chairperson is endowed with minimal additional executive powers
compared to other directors. It is often asked if the movement towards a CEO of Anglo-American
style with a strong position within the company can be beneficial for the corporate governance of
companies.

The problem is that in many countries, the legal status of CEOs is not codified and therefore
their rights and duties can often be questioned. This work aims to contribute to the understanding
of legal aspects of the role of the CEO around the world with a focus on the Czech Republic. The
call for unification also applies to the role of CEOs. However, the legal regulation of their position
within the corporate structure differs and sets certain limits in introduced jurisdictions. This work
aims to analyse these individual similarities and differences in the position of CEOs in board
structures across various jurisdictions.

The main objective of this thesis is to give a comprehensive answer to this research question:
Is there a universal legal status of the CEO applicable worldwide? If not, what are the key
distinguishing features of the different models? Is there a visible convergence among them? As
the scope of the topic is broad, the questions will be answered particularly in the context of the
relationship between the roles of CEOs and chairpersons within the board's organisational

structure.



This thesis is divided into an introduction, three chapters and a conclusion.

The first chapter shall provide an essential theoretical insight into the matter from a corporate
governance perspective. Specifically, this chapter aims to demonstrate the importance of the topic
on the historical milestones of the corporate governance debate. It also addresses the traditional
principal-agent problem associated with the relationships between managers and shareholders.
Finally, the two main organisational board models will be introduced with emphasis on subjects
related to the position of CEOs.

The thesis will continue with the second chapter, which focuses on the characteristics of CEOs
and chairpersons within the board organisational structure of the company. Different executive
and non-executive powers of both roles will be analysed. A perspective on the issue of separating
the positions of CEO and chairperson will be provided. In the last part of the second chapter,
current trends and legal mechanisms that can contribute to an improved corporate governance
practice will be introduced.

The third chapter will apply the acquired theoretical knowledge to analyse and compare
selected international and national legal regulations. It will focus on the role of the globalisation
of capital markets and possible convergence between national regulations. Three main groups will
be examined. Firstly, the contribution of international bodies (OECD and EU) will be discussed.
Secondly, the regulation in the role models countries with unitary board models (the UK and the
USA) will be described. Finally, the typically two-tier board countries of Continental Europe
(Germany, Austria and the Czech Republic) will be subjected to analysis. Special attention will
be given to the Czech Republic as the author’s domestic country.

This thesis focuses on the legal status of CEOs of companies listed on stock exchanges. This
secures better comparability between the relevant jurisdictions. As far as terminology is
concerned, the term joint stock companies is used as an umbrella term for the companies listed on
the stock exchange, with the knowledge that different terminology with similar meanings, such
as public companies or stock corporations, might be used in various jurisdictions. The exact word
is used when a subtle distinction between the terms must be emphasised. Terms such as CEO or
chairperson are used to include both men and women equally in this thesis, the same applies to
their respective pronouns.

Regarding the methodology, the following research methods will be deployed. The body of
literature on the topic area of CEO and chairperson was subjected to scoping literature review.
The primary method applied is the descriptive method combined with the comparative method of
selected legal jurisdictions. The thesis will be enriched by the empirical qualitative case study on

the practice of Czech listed companies. The results of this case study will be subject to the
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analytical method. For the conclusion, reasoning synthesis and deduction will be used. Since this
thesis studies codified laws, interpretation and subsumption of legal norms will be applied as well.

The thesis is based on facts and legislation as of 25" May 2023.



1. CEOs in the Context of Corporate Governance Theories

“It’s never been more essential for [you] CEOs, to have a consistent voice, a clear purpose,
a coherent strategy, and a long-term view. Your company’s purpose is its north star in this
tumultuous environment. The stakeholders your company relies upon to deliver profits for
shareholders need to hear directly from you — to be engaged and inspired by you. !

Larry Fink

This quote is excerpted from the annual letter to CEOs and shareholders from Larry Fink,
the CEO and chairperson of BlackRock, which is the world’s largest asset manager. It includes
some defining characteristics of how the professional community perceives a CEO’s role. The
quote stresses the importance of CEOs and their leadership and visionary role within the company.

First, the role of CEOs should be placed in a broader context of the corporate governance
debate. Corporate governance is an intensely discussed topic spanning various disciplines with no
single predominant definition. Due to its multidisciplinary overlap with other scientific fields,
giving one all-encompassing definition of corporate governance is complicated. From the legal
point of view, one broadly accepted definition is that of Sir Adrian Cadbury. In the Cadbury report
in 1992, he defined corporate governance as follows: “Corporate governance is the system by
which companies are directed and controlled.” It is appropriate to use the definition of Sir Adrian
Cadbury because he was not only cardinal to the modern conception of corporate governance, but
his figure is also very relevant to the subject of this thesis, as he was a strong advocate of the
separation of powers at the top of the company.

A well-designed corporate governance system provides legal instruments to balance the
direction and control of the companies with separated ownership of shares and control of the
company. In practice, relationships between the involved actors are the central area of interest.
The shareholders, the board, the management, and other stakeholders are the primary actors in the
corporate governance.’ For the purposes of this thesis are particularly relevant the board and the

management and their interconnected relationships. Most of the management power of companies

V' FINK, L. Letter to CEOs: The Power of Capitalism [online]. 2022. Available from:
https://www.blackrock.com/corporate/investor-relations/larry-fink-ceo-letter [Accessed 18™ January 2023].

2 COMMITTEE ON THE FINANCIAL ASPECTS OF CORPORATE GOVERNANCE. Report of the Committee
on the Financial Aspects of Corporate Governance (Cadbury Report) [online]. 1992. Available from:
https://www.frc.org.uk/getattachment/9c19eabf-bcc7-434c-b481-f2e29¢c1c271a/The-Financial-Aspects-of-
Corporate-Governance-(the-Cadbury-Code).pdf [Accessed 12" December 2022]. p. 14.

3 DAVIES, P. Introduction to Company Law, 3rd edn. Oxford: Oxford University Press, 2020, 393 p. ISBN 978-
0198854920. p. 11.



https://www.blackrock.com/corporate/investor-relations/larry-fink-ceo-letter
https://www.frc.org.uk/getattachment/9c19ea6f-bcc7-434c-b481-f2e29c1c271a/The-Financial-Aspects-of-Corporate-Governance-(the-Cadbury-Code).pdf
https://www.frc.org.uk/getattachment/9c19ea6f-bcc7-434c-b481-f2e29c1c271a/The-Financial-Aspects-of-Corporate-Governance-(the-Cadbury-Code).pdf

is delegated from shareholders either to the board or to the senior management.* The consequent
allocation of management and control powers between the board and the senior management is of
great importance for the successful running of the company.

Unfortunately, a perfect model of corporate governance has not been discovered yet. In the
operation of companies, corporate scandals occur from time to time with varying frequency in all
jurisdictions. The CEO is often identified as the guilty party.> But along with all the negatives,
these scandals also give the world lessons and incentives to improve the parts of the corporate
structure that proved to be dysfunctional. The Cadbury Committee was formed due to a number
of wrongdoings in UK companies and it reached findings fundamental to modern corporate
governance.’ The same thing happened in the US world of capital markets at the turn of the
millennium, where Congress passed the Sarbanes-Oxley Act after collapses of Enron and
WorldCom.” Common patterns determining good practice exist and can be applied across
different models. The thesis elaborates on these patterns and outlines the points critical to

a legitimate functional organisational framework for companies worldwide.
1.1 Historical Development of Corporate Governance

Since history is a great teacher, it is appropriate to explain how the world of corporate
governance around the CEO got to the state where it stands today. For the sake of this work, it is
important to give the readers a brief opening insight into several milestones in corporate
governance history which are influencing the current state of affairs.

The origins of joint stock companies date back to the beginning of the 17" century when the
British East India Company was founded. This company aimed to facilitate the emerging British
trade in the Indian Ocean region. The organisational structure of the company could already

resemble today’s joint stock companies. Several thousands of shareholders invested in the

4 HANSMANN, H. and KRAAKMAN, R. The End of History of Corporate Law. Georgetown Law Journal, 89(2),
2001, pp. 439-468. p. 444.

5> Most recently see for example the US FTX collapse (U.S. SECURITIES AND EXCHANGE COMMISSION. SEC
Charges Samuel Bankman-Fried With Defrauding Investors in Crypto Asset Trading Platform FTX [online].
2022. Available from: https://www.sec.gov/news/press-release/2022-219 [Accessed 17" February 2023]) or the
German Wirecard fraud (GUYTON, P. Wirecard-Betrug vor Gericht: Duell der Pleitenbanker [online]. TAZ
Verlags- und Vertriebs GmbH. 2022. Available from: https://taz.de/Wirecard-Betrug-vor-Gericht/!5900770/
[Accessed 17" February 2023]).

¢ COMMITTEE ON THE FINANCIAL ASPECTS OF CORPORATE GOVERNANCE (n 2). p. 8.

TUNITED STATES. Public Law 107-204, Sarbanes-Oxley Act, as amended. 2002.
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company, 26 directors governed its affairs and senior managers performed in roles similar to
present-day CEOs.®

Moving forward, the turning point for company law represents the UK case of
Salomon v A Salomon Ltd. In this case, the House of Lords conclusively ruled on the premise
enacted in the Companies Act 1862 that companies have separate legal personalities from
shareholders. Thus, shareholders are in most cases not personally liable for the company’s debts
and the assets of shareholders are protected from the company’s creditors in case of business
failure.” This principle had become fundamental for company law and constitutes a foundation
for a debate on corporate governance issues.

The separate legal personality of the company means that shareholders own share certificates
which represent their participation in the company, but it is the company itself which is the owner
of its property. The idea of separate ownership and control of the company resonated in corporate
governance discussions. Historically, a direct connection between the owners and the
management of the company have existed. However, during the 20" century, many companies
turned into large complex nexuses with dispersed ownership and complicated organisational
structures. The owners decided to put control into the hands of professionally trained managers.'°

The US academics Berle and Dodd famously held the subsequent debate about in whose
interests should be the company managed. Berle argued that all the powers should be exercised
only for the sole benefit of the shareholders, who should also exercise control rights over the
company. This theory was labelled the shareholder primacy theory.!' This position was opposed
by Dodd, who held the view that businesses should also protect the interests of other involved
parties, such as employees or customers.'? This approach emphasises, in addition to making profit,
also social and ethical aspects of corporate governance, and was later labelled as the stakeholder
theory.'> What is the purpose of a company and whose interests it should serve is a question that

could be debated endlessly without reaching a clear answer, yet that issue is beyond the scope of

8 BOWEN, H. V. The Business of Empire: the East India Company and Imperial Britain, 1756-1833. Cambridge:
Cambridge University Press, 2006, 304 p. ISBN 978-0-52-108982-1. pp. 119 and 139.

% Salomon v Salomon & Co Ltd., 1897, 13 LQR 6 in KERSHAW, D. Company Law in Context: Text and Materials.
2™ edn. Oxford: Oxford University Press, 2012, 944 p. ISBN 978-0-19-960932-1. pp. 32-34.

19 JENSEN, M. C. and MECKLING, W. H. Theory of the Firm: Managerial Behaviour, Agency Costs and Ownership
Structure. Journal of Financial Economics, 3(4), 1976, pp. 305-360. p. 309.

' BERLE, A. A. and MEANS, G. C. The Modern Corporation and Private Property. 10. print., New Jersey:
Transaction Publishers, 2008, 380 p. ISBN 978-0887388873. p. 278. and JOHNSTON, A. EC Regulation of
Corporate Governance. Cambridge: Cambridge University Press, 2009. 400 p. ISBN 978-0511770753. p. 21.

12DODD, E. M. For Whom are Corporate Managers Trustees? Harvard Law Review, 45(7), 1932, pp. 1145-1163.
p. 1156.

B FREEMAN, R. E. Strategic Management: A Stakeholder Approach. Boston: Pitman, 1984, 276 p. ISBN 978-0-27-
301913-8. p. 10.



this thesis. The point was briefly introduced because it also plays its role when thinking about the
board and senior management, who should always bear in mind whose benefits it serves while in
the office.

The phenomenon of separation of ownership and control is closely connected to the question
of management power and accountability, which has been the target of attention especially since
the second half of the 20" century.!* Lack of shareholder interest in the company’s operations due
to dispersed share ownership structures and a weak position of boards led to what is called the
managerial capitalism era. As a result, the companies were run by omnipotent managers without
meaningful monitoring neither from the board nor the shareholders.!®> The absence of regulatory
checks and balances, as well as the lack of interest of involved parties, provided the management
with the opportunity to act for their own benefit. Paradoxically, despite some cases of managerial
wrongdoings, this was a time of prosperity for companies and their shareholders. That is likely to
be attributed to the long period of economic growth following the end of the Second World War. !¢

Yet prosperity never lasts forever, and with the end of the managerial era, the time to shine
for corporate governance has come. Already in the late 1970s, corporate governance reform in the
US came under the spotlight after a series of corporate scandals, such as the Watergate affair.!’
The rest of the world followed and the 1990s are considered the decade of corporate governance
internationally.'® It was discussed that to foster the accountability of managers, there should be a
more substantial contribution of boards and shareholders in corporate governance.'® During this
period, it became the norm for companies to set up various board committees, to appoint an
increasing number of independent directors as board members and to discuss the board
composition in general.?® At the same time, it was also a time of even greater importance of CEOs,
whose sought-after status changed from being competent officers to being charismatic leaders.

This lasts to this day and it is the priority of companies to have the right person at the top of the

14 CHEFFINS, B. R. Corporate Governance since the Managerial Capitalism Era. Business History Review, 89(4),
2015, pp. 717-744. p. 718.

15 Ibid. p. 719.

16 Tbid. p. 722.

17 CHEFFINS, B. R. The Rise of Corporate Governance in the UK: When and Why. Current Legal Problems, 68(1),
2015, pp. 387-429. p. 390.

¥ OECD BUSINESS SECTOR ADVISORY GROUP ON CORPORATE GOVERNANCE. Corporate Governance:
Improving Competitiveness and Access to Capital in Global Markets [online]. 1998. Available from:
https://www.oecd-ilibrary.org/industry-and-services/corporate-governance-improving-competitiveness-and-
access-to-capital-in-global-markets 9789264162709-en [Accessed 29 March 2023]. p. 14.

19 CHEFFINS (n 14). p. 733.

20 COMMITTEE ON THE FINANCIAL ASPECTS OF CORPORATE GOVERNANCE. (n 2).
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company’s hierarchy, which consequently leads to incentivising CEOs, for example, by linking
their remuneration to the market performance of managed companies.?!

As the millennium changes, interest in corporate governance has persisted. The number of
corporate scandals, such as Enron or WorldCom, intensified the interest in regulating businesses,
which in turn has weakened the power of CEOs in favour of boards and shareholders.?
Furthermore, activist shareholders, particularly in the form of hedge funds, which have targeted
underperforming businesses, maximised the pressure on CEOs and led to higher turnover in
management teams.?’

The last breaking point in the history of corporate governance is the financial crisis, which
started in 2007 with the bursting of the housing bubble in the US and spread worldwide in the
following years.?* Legislators and regulators believed that corporate governance regulatory
requirements proved insufficient and played a significant role in causing the crisis. Therefore,
they pushed for a more rigid approach to corporate governance regulation.”> The OECD report
identified particularly remuneration systems, risk management practices, board performance and
exercising of shareholder's rights as problematic aspects of corporate governance requiring more
attention.?® Even though the regulatory frameworks have been evolving significantly from year to
year, the problems identified in the OECD report after the financial crisis remain relevant to this

day.?’

1.2 Agency Theory

The question of the CEQO's position within corporate governance stems from the age-old
problem associated with the above-outlined separation of ownership and control. The problem
was addressed in numerous works dealing with the agency problem or principal-agent problem.
Adam Smith already addressed this issue in his 1776 work The Wealth of Nations. Smith famously
expressed the idea of different motivations of owners and stewards as follows: “The directors of

such companies, however, being the managers rather of other people’s money than of their own,

2 CHEFFINS (n 8). p. 737.

22 Tbid. p. 739.

B Ibid. p. 742.

24 OECD. Corporate Governance and the Financial Crisis: Key Findings and Main Messages [online]. 20009.
Available from: https://www.oecd.org/corporate/ca/corporategovernanceprinciples/43056196.pdf [Accessed
12th December 2022]. p. 12.

23 BAINBRIDGE, S. M. Corporate Governance after the Financial Crisis. Oxford: Oxford University Press, 2012,
270 p. ISBN 978-0199772421. p. 4.

26 OECD (n 24). p. 13.

27 OECD. Corporate Governance Factbook 2021 [online]. 2021. Available from:
https://www.oecd.org/corporate/corporate-governance-factbook.htm [Accessed 20" March 2023]. pp. 11 ff.
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it cannot well be expected that they should watch over it with the same anxious vigilance with
which the partners in a private copartnery frequently watch over their own. Like the stewards of
a rich man, they are apt to consider attention to small matters as not for their master’s honour,
and very easily give themselves a dispensation from having it. Negligence and profusion,
therefore, must always prevail, more or less, in the management of the affairs of such
a company.”*® As apparent from the quotation, the potential divergence of interest between
different classes in companies has been here for centuries and continues to be here today.

The work of Smith, as well as the work of Berle and Means,?’ got more attention from authors
writing on the theory of the company a few decades later in the 1970s. Among them were Jensen
and Meckling, who defined the agency relationship as “a contract under which one or more
persons (the principal(s)) engage another person (the agent) to perform some service on their
behalf which involves delegating some decision making authority to the agent. 3’ As a result of
the agency relationship, shareholders incur additional costs, which can be divided into three
categories: (i) costs of monitoring by the principals (e.g. having the financial accounts of the
company proved by independent auditors), (ii) costs of bonding by the agent (e.g. giving
guarantees that prevent potential exploitation of the principals), and (iii) residual loss
(e.g. overpaying of assets by opportunistic conduct of agents).>!

The definition of agency relationship above is general and can be used across various
disciplines. If the agency theory is applied to the problems in the field of company law, there are
three central agency conflicts: (i) conflicts between managers and shareholders — as pivotal for
this thesis is described below, (ii) conflicts between minority and majority shareholders —
company laws protect the weaker party by law on groups of companies, and (iii) conflicts between
shareholders and other stakeholders — such as exploiting employees to maximise profits for
shareholders.*> Law tries to keep agency costs and conflicts as low as possible by employing
diverse legal strategies. Regulatory and governance frameworks are looking for ways to ensure
that power exercised by one of the participating classes is performed in the company’s best interest

and is not exploited for the own benefit of individual parties.

28 SMITH, A. The Wealth of Nations. London: Ward Lock, 1838, 765 p. ISBN Not Assigned. p. 586.

2 BERLE, A. A. and MEANS, G. C. The Modern Corporation and Private Property. 10" print., New Jersey:
Transaction Publishers, 2008, 380 p. ISBN 978-0887388873.

39 JENSEN and MECKLING (n 10). p. 308.

31 Tbid. pp. 305-360.

32ZKRAAKMAN, R. etal. The Anatomy of Corporate Law: A Comparative and Functional Approach. 3™ edn. Oxford:
Oxford University Press, 2017, 281 p. ISBN 978-0-19-872431-5. p. 49.
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The agency conflict of company law attracting the most attention is between shareholders and
management of companies. When applied to the definition above, the large body of shareholders
of the company (principals) hires a small number of managers (agents) to manage the company
on their behalf.** Such delegation of authority to managers without effective control can result in
opportunistic behaviour or inefficient management of the company’s wealth by managers, as the
interests of managers do not fully correspond with that of shareholders. Moreover, the managers
do not bear the risk of being the residual claimants of the company, as they usually own only
a small percentage of outstanding shares, and thus, there is a potential for misalignment of interest
when it comes to adopting business decisions.>*

In spite of information asymmetry and the need for coordination between the shareholders and
the managers, law tries to provide the parties with instruments to decrease agency costs to
a possible minimum. The theory recognises five basic legal strategies to regulate agency costs and
protect principals. These are as follows: (i) constraining agent decisions by rules and standards,
(i1) setting incentives to the agents in the form of trusteeship or rewards, (iii) giving principals
decision rights in the form of initiation or veto, (iv) principal’s appointment and removal rights of
agents, and (v) principal’s possibility to enter or exit the relationship with the agent.>® The legal
strategies naturally overlap. To work best in practice, they should be applied in combination and
are not mutually exclusive. To provide an example of an interconnection between the strategies,
consider the executive. The terms and conditions of director’s remuneration are set out in
remuneration policies (standards), which often give the directors an incentive in the form of stock
option plans (reward) and the shareholders are in many jurisdictions entitled to vote on director’s
remuneration (decision rights).

Governance of the companies by setting rules and standards is the legal strategy for reducing
the agency cost that will be given prime consideration in the following parts of the thesis. Agency
theory provides a theoretical background to the questions relevant to board organisation, such as
whether to vest power in the hands of one individual in the form of a dual CEO and chairperson

function or rather split the roles to improve the monitoring function of the board.

33 The theoretical question whether the company or the shareholder are the principals is left aside.

3 FAMA, E.F. and JENSEN, M.C. Separation of Ownership and Control. The Journal of Law and Economics, 26(2),
1983, pp. 301-325. p. 304 ff.

3 DAVIES (n 3). pp. 31 ff.
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1.3 Organisational Board Models

Three elemental organisational board models are recognised in the world of capital markets.
The most prominent is the unitary board structure in which the CEO holds a very strong position
within the company. Secondly, the two-tier board structure, also called the German model after
its most significant representative, is considered to be a more collegial form of corporate
governance.*® And finally, the auditor’s board structure, prevailing in Japan or Italy, where a board
of auditors is established as a compulsory body to monitor the accounting matters as well as the
activities of directors and management. The auditor’s board structure may resemble the German
model. Nevertheless, the powers of the board of auditors are limited compared to the supervisory
board in Germany, as the board of auditors, for example, does not have appointment rights.>” As
less significant in the world of capital markets, the auditor’s board structure will not be addressed

in detail.
1.3.1 Unitary Board Model

A unitary board model is a form of organisational structure, which has become established
particularly in the USA and the UK. It is also a dominant model used in some countries of
Continental Europe such as France.®® In companies with a unitary board model, there is
a concentration of both management and supervisory powers within a board. The board is the
body where the power to lead and control the company is concentrated.*® The board has the power
to reserve matters to decide. The residual business management authority is delegated to the
executive management. The most senior members of management, such as the CEO or CFO, are
usually part of the board, but it is not a necessity, and they might stand outside the board as well.*’

The main duties of the board include determining the company’s purpose and the means to
achieve it. The board should establish a system of effective control mechanisms to monitor the

risks. Its other important powers include appointment rights, as the board is responsible for

3 PLESSIS du J. J. In AFSHARIPOUR, A. and GELTER, M. (eds.) Comparative Corporate Governance.
Cheltenham: Edward Elgar Publishing, 2021, 544 p. ISBN 978-1788975322. p. 145.

37 Ibid. p. 165.

38 HOPT, K. C In FLECKNER, A. and HOPT, K. (eds.) Comparative Corporate Governance: A Functional and
International Analysis. Cambridge: Cambridge University Press, 2013, 1141 p. ISBN 978-1139177375. p. 32.

3% COMMITTEE ON CORPORATE GOVERNANCE. The Combined Code — Principles of Good Corporate
Governance and Code of Best Practice [online]. 1998. Available from:
https://www.frc.org.uk/getattachment/53db5ec9-810b-4e22-9ca2-99b116c3bc49/Combined-Code-1998.pdf
[Accessed 8" February 2023]. p. 3, 8, 10 and 13.

40 JUNGMANN, C. The Effectiveness of Corporate Governance in One-Tier and Two-Tier Board System. European
Company and Financial Law Review, 3(4), 2006, pp. 426-474. p. 437.
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preparing appointment and remuneration plans for senior management, including the CEO. Other
tasks include counselling and supporting the management and subsequent evaluation of its
performance.*! From the above-described powers, it is evident that the board is responsible for
setting the fundamental long-term goals of the company and serves as a bridge between the
shareholders and the management of the company.

The fact that there is not a body with a monitoring function in companies with unitary board
model is offset by a number of non-executive directors. The separation of executive and non-
executive roles leads to a distribution of management and monitoring powers at least within the
single statutory body.** All directors have access to relevant information, which is considered
an advantage compared to the two-tier board model. A swifter and more extensive information

flow should allow the board to make informed decisions on point.*?

However, some argue that it
is again the executive directors and managers who decide which set of information will be
provided to non-executive directors.** This practice would ultimately lead to the same situation
as in the two-tier board model, where some directors handle different set of information than
others.

Another issue related to the separation of management and control in unitary board companies
is the combining of positions of chairperson and CEO. There is a danger of having one powerful
dominating person at the top of the company’s hierarchy if the positions of chairperson and CEO
are combined.*® This could limit the supervisory role of the board and is not considered
appropriate corporate governance practice if protective mechanisms are not set up.*® Companies
with a two-tier board model cannot experience this situation of conflict of interest because parallel

membership in the management board and supervisory board, and thus their chairpersonship, is

excluded by mandatory law.*’

4l FINANCIAL REPORTING COUNCIL. The UK Corporate Governance Code [online]. 2018. Available from:
https://www.frc.org.uk/getattachment/88bd8c45-50ea-4841-95b0-d2f4f48069a2/2018-UK-Corporate-
Governance-Code-FINAL.pdf [Accessed 18th November 2022]. p. 4.

“2 HOPT, K. and LEYENS P. C. in AFSHARIPOUR and GELTER (eds.) (n 36). p. 116.

43 JUNGMANN (n 40). p. 459.

“ Ibid. p. 460.

4 JENSEN, M. and MONKS, R. U.S. Corporate Governance: Accomplishments and Failings. In CHEW, D. and
GILLAN, S. (eds.) U.S. Corporate Governance. New York Chichester, West Sussex: Columbia University
Press, 2009, 320 p. ISBN 978-0231148573. p. 58.

46 OECD. G20/OECD Principles of Corporate Governance [online]. 2015. Available from:
http://dx.doi.org/10.1787/9789264236882-en [Accessed 18" November 2022]. p. 51.

47 See for example Business Corporations Act 2012, Section 448(4).
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1.3.2 Two-Tier Board Model

There is a tradition of a two-tier board model in Continental Europe. It originated in the
17" century in the Netherlands.*® Nowadays, the main representative of a two-tier board model is
Germany. The elementary characteristic of the two-tier board model is a clear separation of
powers between the managing body (the management board) and the controlling body
(the supervisory board). The two-tier board model is often presented as the counterpoint to the
unitary board model, implying that the advantages of one model correspond with the
disadvantages of the second model and vice versa.*’

The members of the management board are responsible for the business management in the
broad sense and the members of the supervisory board have the duty to monitor the company’s
affairs as representatives of the shareholders and other stakeholders.’® Contrary to the unitary
board model, members of statutory bodies should not get into situations of conflict of interest.
Although the separation of powers is seen as a main advantage of the two-tier board model, it can
also cause problems, as increased cooperation and open discussion between both statutory bodies
are required to transmit all relevant information between the two boards.!

The management board consists of directors who are as a general rule all executive directors.>?
Directors are responsible for setting long-term strategies but also have the right to manage the
day-to-day business. Traditionally, the directors are appointed by the supervisory board* and can
therefore be deemed to serve as agents for the supervisory board. In theory, directors increase the
likelihood of getting re-appointed by the supervisory board by performing well in their functions.
Thus, there are management board members as agents appointed by the supervisory board and

supervisory board members as agents to shareholders appointed in most cases by shareholders at

the general meeting.”* One of the directors is usually appointed as a chairperson of the

4 CADBURY, A. Corporate Governance and Chairmanship: A Personal View. Oxford: Oxford University Press,
2002, 268 p. ISBN 978-0199252008. p. 71.

4 ROTH, M. Corporate Boards in Germany. In DAVIES, P. et al. (eds.) Corporate Boards in Law and Practise: A
Comparative Analysis in Europe. Oxford: Oxford University Press, 2013, 818 p. ISBN 978-0198705154. p.
268.

S0 CADBURY (n 48). p. 73.

ST JUNGMANN (n 40). p. 450.

2 ROTH, M. Corporate Boards in Germany. In DAVIES et al. (eds.) (n 49). p. 288.

33 See for example German Stock Corporations Act, 84(1) or Austrian Stock Corporations Act, Section 75(1).
Otherwise in the Czech Republic where the directors are appointed in the general meeting, unless the power is
delegated to the supervisory board by the articles of association (Business Corporations Act 2012, Section
438(1)).

3 ROTH, M. Corporate Boards in Germany. In DAVIES et al. (eds.) (n 49). p. 264.
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management board. This position is also executive and thus has some similarities with the Anglo-
American concept of the CEQ.>

The supervisory board is responsible for monitoring the management board of the company.
It should also act as an advisory body to the management board in setting long-term strategic and
conceptual targets. Using the Anglo-American lingo, the supervisory board is composed of non-
executive directors, whose core task is supervising the management board. The supervisory board
members are appointed in the general meeting by the shareholders and are agents of shareholders
to whom they are accountable. In practice, however, it is often the case that members of the
supervisory board are selected before the general meeting by the members of the management
board. The general meeting in such a case only formally confirms the pre-selected candidates.*®
This practice weakens the main advantage of this model, as it decreases the independence of
supervisory board members. The problem may be even more evident if the former chairperson of
the management board is appointed as the chairperson of the supervisory board.>’

Another structural problem of the two-tier board model is the information asymmetry between
the management board and the supervisory board. Relevant information must be provided to the
supervisory board so that it can perform its statutory supervisory role. As the supervisory board
is not directly involved in the decision-making process, the management board must provide most
of the information. This limited access to information and dependence on the data provided by
the management board may limit the effectiveness of adequate supervision.® The role of the
chairperson is important in this field, as he should act as the main information link between the
two bodies.”

Supervisory boards shall not take decisions that are within the competence of the
management.®® Request for approval of certain business matters may be vested in the hands of the
supervisory boards but these are generally not the decisions on strategic management of the

company. Instead, supervisory boards can evaluate decisions taken by the management board

55 FELTL, CH. Der Vorstandsvorsitzende der Aktiengesellschaft. Wirtschaftliche Blitter, 25(5), 2011, pp. 229-239.
p. 231.

36 JUNGMANN (n 40). p. 450.

7 Ibid. p. 450.

38 Ibid. p. 454.

3 REGIERUNGSKOMMISSION DEUTSCHER CORPORATE GOVERNANCE KODEX. Deutscher Corporate
Governance  Kodex  [online]. 2022.  Available from: https://www.dcgk.de/de/kodex/aktuelle-
fassung/pracambel.html [Accessed 18" November 2022]. Recommendation D.6, p. 14.

0 German Stock Corporations Act, Sections 105 and 111.
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retrospectively. Nevertheless, the trend is to entrust supervisory boards with more competencies

in consulting with the management board.®!
1.3.3 Comparison of a Two-Tier and a Unitary Board Model

When evaluating the two main board models, they both have their benefits and drawbacks.
A conclusion cannot be drawn which model would work better in terms of effectiveness or
functionality. The OECD Principles declare that both models can be effective means of control,
and none is superior to the other.%> The OECD Principles refer primarily to common features that
can benefit the company regardless of the jurisdiction in which it is incorporated. Also, most of
the conducted empirical studies conclude that no primary board model would surpass the other
one, and each of them works better under different circumstances.®

Due to the current trends in international trade and the liberalisation of capital markets, there
is a continuing demand for the convergence of different legal systems. These attempts apply to
company law and corporate governance as well. One of the areas where the convergence is
apparent represents executive remuneration. To provide a specific example, the implementation
of say on pay across the jurisdictions, which was first introduced in the Anglo-American world,**
to be later followed by EU legislators as well.®® On the other hand, there are also areas where
convergence seems impossible. Broadly speaking, these can be the differences between unitary
and two-tier structures. One of them is the existence of supervisory boards, or more specifically,
the codetermination regime, which is fundamental to German company law but difficult to
imagine in the practice of US companies.®

The relevant question being asked is if one of the corporate governance models will eventually
prevail and become dominant worldwide. It seems that the goals of the two approaches are
becoming very similar, but the means and forms of how to achieve them differ. In Anglo-
American countries, the role of non-executive directors gets a lot of attention, which indicates
efforts to separate the managing and supervisory roles of the board.®” These efforts to appoint

outsiders to the board bears a resemblance to the two-tier system, where the emphasis has always

61 JUNGMANN (n 40). p. 452.

62 OECD. (n 46). p. 10.

6 JUNGMANN (n 40). p. 462.

6 HURYCHOVA, K. Princip Say on Pay v Pfipravované Unijni Legislativé. OR 3/2017, pp. 65-83. p. 67.

6 EUROPEAN PARLIAMENT and COUNCIL OF THE EU. Directive 2017/828 Amending Directive 2007/36/EC
as Regards the Encouragement of Long-Term Shareholder Engagement. 2017. Art. 9a.

% DAVIES, P. and HOPT, K. J. Corporate Boards in Europe — Accountability and Convergence. The American
Journal of Comparative Law, 61, 2013, pp. 301-375. pp. 345 and 374.

67 CADBURY (n 48). p. 71.
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been on the separation of these roles. However, at the same time, the two-tier system is criticised
for its inability to react to rapid changes and ways are being sought to effectively respond to
unforeseen circumstances for example by empowering individuals with more decision-making
power.%® To sum up, determining the practice of board organisation in the future is looking into
the crystal ball. However, a uniform corporate governance regime is rather out of sight, and

particular social and political environments will prevail.

% VON HEIN, J. Vom Vorstandsvorsitzenden zum CEQO? Zeitschrift fiir das Gesamte Handelsrecht und
Wirtschaftsrecht, 166, 2002, pp. 464-502. p. 471.
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2. Definition of the Legal Status of CEOs

Providing a general definition of the term CEO is a challenging task. Due to the diversity of
particular national legal regulations, it will always be somewhat inaccurate and misleading. As
apparent from the previous Chapter 1.3 on organisational board models, the organisational
framework of the company depends significantly on the place of incorporation. The same applies
to the legal anchoring of the CEO as a legal institute. Thus, at this point, only a brief introduction
and the most relevant points to the topic of CEOs will be presented. For a more detailed
description of the CEO figure, see the following chapters on the relevant national jurisdictions.

The individual letters of the abbreviation CEO stand for Chief Executive Officer. It has
historically been used in Anglo-American business and legal terminology. Nowadays, it has, due
to globalisation, become adopted worldwide. An analysis of the abbreviation CEO could provide
a better idea of the meaning of the function. The term chief means that the position represents the
very top of the company’s organisational hierarchy or, as explained in the Cambridge dictionary,
“the highest in rank or position”.%° The term executive is well-known from corporate governance
theory, which means that the CEO is representative of the company’s executive arm, primarily
responsible for the company's business management. The officer is the trickiest term. There is
extensive research on the subject of directors who are often wrongly put into the same group with
officers labelled as the management.”” However, although directors and officers are often
overlapping, they are not the same. Directors are appointed either by shareholders or supervisory
boards, whereas officers are usually chosen by the directors.”! In addition, the powers of directors
are broader than those of officers, as directors are also responsible for monitoring and directing
the officers.”

In the traditional substantial sense, the CEO should represent the heart of the company, the
poster boy that comes into people’s minds when somebody talks about the company. A CEO
serves as a distinctive voice, introduces future strategical aims and creates a long-term purpose of

the company.” On the one hand, he must be ready to take decisions that ultimately affect many

% CAMBRIDGE DICTIONARY. Meaning of Chief [online]. 2023. Available from:
https://dictionary.cambridge.org/dictionary/english/chief [Accessed 10" April 2023].

70 JOHNSON, L. P. and MILLON, D. Recalling Why Corporate Officers Are Fiduciaries. William and Mary Law
Review, 46(5), 2005, pp. 1597-1654. p. 1650.

"I bid. p. 1605.

2 Tbid. p. 1607.

3 FINK (n 1).
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people's lives. On the other hand, he needs to be aware of the possible consequences and be ready
to be held accountable for them.”

The CEO is the head of the so-called C-suite, which is the label for the group of the most
senior management level of companies. In addition to the CEO, other members of the C-suite may
include: CFO — Chief Financial Officer, COO — Chief Operating Officer, CIO — Chief Information
Officer, CHRM — Chief Human Resources Manager, CSO — Chief Security Officer, CGO — Chief
Green Officer, CAO — Chief Analytics Officer, CMO — Chief Marketing Officer, CDO — Chief
Data Officer, CLO- Chief Legal Officer and others.”> An exclusive relationship towards the CEO
possesses the CFO. He is the closest ally of the CEO and is his main contact in financial matters.
The CFO is also the one who oversees the risk assessment and should inform the other directors
about potential risks and internal controls management deployed.”®

Members of the C-suite can simultaneously be managers and executive members of the board.
It means that they can hold both titles — the director and the officer. This is usually the case
primarily for the CEO and CFO.”” According to Davies, CEOs are “invariably members of the
board in the UK practice”.”® The same applies to the USA, where they sometimes perform the
role of the chairperson of the board.” In Germany and Austria, it is even the norm to not
distinguish between the positions of the CEO and chairperson of the board. The two terms can be
used interchangeably based on the context.®? According to a case study by the author, this is also
the practice in the Czech Republic.®!

However, it is not a requirement for managers to be board members and its generally allowed

1.82

to delegate powers to managers below the board level.®> Boards dominated by non-executive

#MONKS, R. and MINOW, N. Corporate Governance, 5" edn. New Jersey: John Wiley & Sons, 2011, 512 p. ISBN
978-0470972595. p. 354.

S BOIVIE, S. et al. Corporate Directors’ Implicit Theories of the Roles and Duties of Boards. Strategic Management
Journal, 42(9), 2021, pp. 1662-1695. p. 1672.

76 BRANCATO, C. et al. The Role of US Corporate Boards in Enterprise Risk Management. The Conference Board
Research Report No. R-1390-06-RR. 2009. p. 9.

77 SHIVDASANI, A. and ZENNER, M. Best Practices in Corporate Governance: What Two Decades of Research
Reveals. In CHEW and GILLAN (eds.) (n 45). p. 91.

8 DAVIES (n 3). p. 33.

7 CADBURY (n 48). p. 69 and SPENCER STUART. 2022 U.S. Spencer Stuart Board Index [online]. 2022.
Available from:
https://www.spencerstuart.com//media/2022/october/ssbi2022/2022 us_spencerstuart board index_final.pdf
[Accessed 12th December 2022]. p. 36.
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Netherlands and Germany and the Future of the German Corporate Governance Code Under the New
Chairman. Revue Trimestrielle de Droit Financier, 3, 2017, pp. 97-104. p. 101.

81 See the Annex No. 1.

82 DAVIES, P. et al. Boards in Law and Practice: A Cross-Country Analysis in Europe. In DAVIES et al. (eds.)
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directors can better focus on their monitoring tasks. This can have positive effects, such as faster
replacement of underperforming CEOs or a better bargaining position in takeover bids.®* For
example, some US boards are composed of a majority of non-executive directors which is also
considered a good practice endorsing the monitoring function of the board.** In Switzerland, there
is also an increasing number of CEOs standing outside the board.’ Similarly, the EU law foresees
CEOs outside the board.®

To sum up, practice indicates that there are two main models of the CEO's legal status within
the company:

(i) managerial model - the CEO has a hybrid role®” as a member of both the board as
an executive director (possibly as its chairperson, which will be addressed in the following
chapters) and the group of most senior managers of the company; and

(i1) monitoring model - the CEO stands outside the board, which consists mainly of non-
executive directors responsible for overseeing management below the board level, incl. CEO. This

practice includes extensive delegation of powers to management below the board level.

2.1 Definition of the Chairperson’s Role

In addition to the CEQ, it is also necessary to introduce the interdependent role of the
chairperson. The chairperson is a full-fledged member of the board. In addition to the role of
a director, he also represents the authority of the board as a whole. According to Cadbury’s report,
“chairpersons are primarily responsible for the working of the board...for ensuring that all
relevant issues are on the agenda, and for ensuring that all directors...are enabled and
encouraged to play their full part in its activities. ’*® It lies in the hands of the chairperson to create
a favourable operating climate and communication within the board to facilitate the environment
of smooth operation for all directors.

The role of a chairperson is pivotal to the topic of this thesis because the legal status of
chairpersons is often better legally anchored than the one of CEOs, as will be analysed in the

comparative part of this thesis. At this point, it is only worth pointing out that there are subtle

8 SHIVDASANI, A. and ZENNER, M. Best Practices in Corporate Governance: What Two Decades of Research
Reveals. In CHEW and GILLAN (eds.) (n 45). p. 91.

8 DAVIES, P. Corporate Boards in the UK. In DAVIES et al. (eds.) (n 49). p. 288.

85 DAVIES and HOPT (n 66). p. 318.

8 EUROPEAN PARLIAMENT and COUNCIL OF THE EU (n 65). Art. 1.

87 SEGRESTIN, B. et al. The Separation of Directors and Managers: A Historical examination of the status of
managers. Journal of Management History, 25(2), 2019, pp. 141-164. p. 153.

8 COMMITTEE ON THE FINANCIAL ASPECTS OF CORPORATE GOVERNANCE (n 2). p. 20.
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nuances worth to be borne in mind when considering the role of a chairperson in different settings,
i.e. the distinction between chairperson of the board in the unitary board model, chairperson of
the management board which is often considered to be synonymous with the term CEO and also
chairperson of the supervisory board.

The main task of the chairperson is to chair the board, yet the manner of conducting the role
is individual and depends on the person of the chairperson and his position within the company.
The chairperson should prepare for the meeting’s agenda in advance. Although a board meeting
is dynamic and can go in different directions, the chairperson should be able to use his expertise
and experience to assess possible scenarios. Board discussions must be beneficial for the
company's welfare, and the chairperson should ensure that the best available conclusion is
reached. This also includes the factor of creating a functional working environment and culture
within the board, where those involved know what their respective roles are and stand in the
position to perform them.® This is reflected when new directors are appointed, as the chairperson
should be available to answer any possible questions.”®

As stated, the role of the chairperson is the most significant during board meetings. Depending
on the particular legal regulation, the chairperson may be given additional executive powers, such
as a casting vote in case of a tie-break or even veto.”! Before the board meeting itself begins, the
place and time of the meeting must be determined. The course of a board meeting and its decision
shall be recorded in the minutes of a board meeting. Since the minutes of a board meeting might
be used in the future as evidence, it is often the role of the chairperson and company secretaries
to record discussed agenda correctly.”?

Another point distinguishing the chairperson from other members is his representative role
vis-a-vis the public or, more broadly speaking, the stakeholders. The main task in this field is to
speak for the board in a capacity similar to a spokesperson. The public, customers or individual
and institutional shareholders can approach the chairperson seeking explanations of the
company’s business strategies or future development.”®

Finally, an important aspect is cooperation between the chairperson and CEO. This factor

comes into play when the roles are separated. The cooperation of both individuals is essential for

8 CADBURY (n 48). p. 79.

% FINACIAL REPORTING COUNCIL. Guidance on Board Effectiveness [online]. 2018. Available from:
https://www.frc.org.uk/getattachment/6123260-a338-471b-baSa-bfed25219147/2018-guidance-on-board-
effectiveness-final.pdf [Accessed 12th December 2022]. p. 18.
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the successful running of the company. Moreover, the chairperson should act as a bridge
connecting all the board members, primarily the non-executive directors and the CEQ.** It is
crucial that the two individuals are partners rather than competitors because the board’s
effectiveness depends on the relationship between these two most powerful figures in the

company.”
2.2 CEO and Chairperson Duality

How to structure a board to best serve the involved parties and to control the power of senior
management, has been an issue immanent to corporate governance already since the 1990s.
Whether to have the same individual serving as a CEO and chairperson, is a question rooted in
the agency theory. The matter of CEO and chairperson duality was addressed in a study by
Finkelstein and D’Aveni, who have drawn attention to the fact that when companies address the
question of whether to combine the roles of CEO and chairperson, they are facing a double-edged
sword of choosing between the contradictory objectives of independent oversight and unity of
command.”®

The calls for separation of the roles of CEO and chairperson can be described as a convergence
of unitary and two-tier board models, as the membership in the management board and the
supervisory board, i.e. also their chairpersons, are incompatible.”’

Traditionally, the chairperson of the board and the CEO could be the same individual, yet
good corporate governance practice recommends separating the positions. Two countries which
engage the most in the debate on the separation of the functions of CEO and chairperson are the
USA and the UK.

The UK is the pioneer in the separation of CEO and chairperson roles. The topic arrived on
the scene together with the publication of the Cadbury report in 1992 and has been part of the
corporate governance debate ever since. A number of countries, such as Sweden, Italy, Belgium

or the Netherlands, have included some form of separation of CEO and chairperson roles in their

% ROBERTS, J. and STILES, P. The Relationship Between Chairmen and Chief Executives: Competitive or
Complementary Roles? Long Range Planning, 32(1), 1999, pp. 36-48. p. 47.
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pp-1079-1108. p. 1080.
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CGC.”® To give a specific example, Dutch CGC provides that the chairperson of a unitary board
cannot be an executive director and cannot be in charge of the day-to-day business of the
company.”’

Since each approach certainly has its costs and benefits at the margin, the following paragraphs
will focus on analysing the potential strengths and weaknesses of separating and combining the

roles of CEO and chairperson.
2.2.1 CEO as a Chairperson of the Board

The arguments for combining both roles include the following:

1. Dual CEO and chairperson provide a unity of command and a clear leadership
structure. If the roles are separated, the decision-making power might be limited, and
therefore, as a result, there might be a lack of accountability among the persons in
power. A clear leadership structure at the top of the hierarchy allows companies to
pursue their objectives and implement adopted decisions briskly. %

2. Separation of both roles can increase the information asymmetry on the board because
two individuals are performing functions that may partially intersect. For the
successful running of the company, it is then essential that the two individuals share
all the necessary information.!®! Information asymmetry is a topic in itself, and in the
debate on CEO duality, it represents a double-edged sword. On the one hand, having
a dual CEO and chairperson should give boards easier access to information that can
be provided directly by the CEO and chairperson. On the other hand, there is a risk of
abusing authority by the CEO and chairperson or possibly withholding or filtering
important information from the board.!*

3. Itreduces the risk of unhealthy rivalry within the board.!% If the two individuals at the

top of the hierarchy fight for power, it creates a problem for the whole board. There is

% DAVIES, P. et al. Boards in Law and Practice: A Cross-Country Analysis in Europe. In DAVIES et al. (eds.)
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195.

10T BAINBRIDGE, S. M. In GORDON, J. and RINGE, W. G. (eds.) The Oxford Handbook of Corporate Law and
Governance. Oxford: Oxford University Press, 2018, 1248 p. ISBN 978-0198743682. p. 323.

12 DAVIES, P. et al. Boards in Law and Practice: A Cross-Country Analysis in Europe. In DAVIES et al. (eds.) (n
49). p. 36.

103 CADBURY (n 48). p. 101.

22


https://www.mccg.nl/publicaties/codes/2016/12/8/corporate-governance-code-2016-en
https://www.mccg.nl/publicaties/codes/2016/12/8/corporate-governance-code-2016-en

empirical evidence showing that if the CEO and the chairperson do not get along, it
creates additional costs for the company.!® As Monks found in the survey among
American CEOs when conducting the research, they often encountered the following
sentiment: “You 've got to have one boss, ... ”.!*> The idea is based on the assumption
that if the roles are separated, there will always be power struggles and questions
concerning the division of competences.

A strong position allows the dual CEO and chairperson to take difficult decisions that
the separate CEO might not have the courage to undertake. Because of the greater
oversight given by the board to separate CEOs, they are more reluctant to take a risky
decision that might be necessary. '

It represents the common practice in some regions and some types of companies. If an
effectively working individual with outstanding strategic visions occupies both roles,
there is no reason to separate the positions by law artificially. It can also shrink the
labour market, as some capable candidates would prefer to work in a combined
position where they could better promote their policies.!?” In some countries, the title
of chairperson serves as an incentive for well-performing CEOs and expresses a vote
of confidence by other directors.!%® This is however more of a psychological question
and the fact that positions in senior management are often occupied by persons who
want to hold unlimited power in their hands.

It is how the founders lead their companies. Companies often start as small businesses
and are managed by their founders. As they grow, the organisational structure often
remains the same time and the founders stay at the top of the hierarchy in the combined
role of CEO and chairperson. Moreover, founders often possess a specific aura and
detachment to the company that hired managers can hardly replace. The
counterargument is that even smaller businesses would often benefit from an unbiased

view of an outside chairperson. The chairperson could be available to the company

194 DAVIES, P. et al. Boards in Law and Practice: A Cross-Country Analysis in Europe. In DAVIES et al. (eds.) (n
49). p. 22.
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limited period and provide the board with independent advice, particularly at board
meetings.'"

Finally, an argument that can be considered rather ridiculous given the size of the
companies, but is still expressed in some studies, is that when the roles are combined,
there is only one remuneration to be paid. Therefore, appointing only one person and
paying costs only to that dual CEO and chairperson is more convenient for the

company. '’

2.2.2 Separation of the Functions of CEO and Chairperson of the Board

Advocates of separate roles argue that:

1.

There is a large concentration of power in the hands of one person in case of combining
both roles. The system of checks and balances of corporate governance is diverted if
the roles of chairperson and CEO are combined. The monitoring function of the board
is weakened if the CEO, as a member of the management team, is also the chairperson
of the board. The agency theory argues that the risk of pursuing their own interests is
higher when both roles are combined.!!! Furthermore, there is a belief that the power
associated with the combined CEO and chairperson role can easily distort personal
judgment and consequently lead to inappropriate decisions.!!? At the same time, dual
CEO and chairperson was considered to play a cardinal role in the emergence of a
number of corporate scandals.!!®* By contrast, some authors argue that the board can
offset these issues and remain a sufficient monitoring body, if the board is strong
enough and has a sufficient number of non-executive directors and a lead director.'!*

Combining both roles blurs the difference between the supervisory and the
management roles of the board. The system of checks and balances is a big topic even
when discussing the organisational structure of the unitary board as such and it
materialises in a discussion about dual CEO and chairperson. As expressed by Schmid

and Zimmerman, if the roles are combined, “the CEO, who is also chairman of the

19 CADBURY (n 48). p. 106.
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board, grades his own homework”.!!> Thus, the effective supervisory system of the
board might be undermined by dual CEO and chairperson, which in turn could again
lead to an increase of the agency costs.

3. There is a belief that the chairperson should be an independent monitor so that all
shareholders can be equally represented. Where a dual CEO and chairperson is
appointed, the risk of potential conflict of interest is much higher than if the two
functions are separated.!'® Independent chairperson can also work as a counterbalance
to an ambitious CEO.!!”

4. The CEO and the chairperson perform two different full-time jobs that are both
complex and demanding.''® The splitting of the two roles enables the CEO to focus on
running the company and gives the chairperson the opportunity to fully engage in the
board leadership. The individual in the joint position of CEO and chairperson wears
two hats. Other directors from the board should approach him differently when he
wears the CEO's and the chairperson's hats. Whereas as a chairperson, he is only
primus inter pares, in his position as the CEO, he acts as an executive head of the whole
company.'!’

5. A different mix of skills and abilities is desirable for both positions. The need for the
ability to lead a team is indeed common to both positions. However, otherwise
companies need in positions people who think differently. Chairpersons should
primarily be visionaries who see the company's bigger picture and long-term
strategical aims. It is also believed that the chairperson can bring a perspective of an
outsider and valuable contacts from previous career paths.!?° By contrast, CEOs should
be executors who keep the business running on the right track.!?! Therefore, even if
the workload involved in performing both positions is disregarded, finding an
individual who could perform both positions simultaneously in the company's best
interest would be very complicated.

6. The problem of entrenchment of CEOs in the company. The research showed that the

dual CEO and chairperson can negatively affect CEOs entrenchment in the company
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and allow them to avoid accountability to shareholders.'??> As Monk put i, it is easier
to remove poor-performing CEOs despite their disapproval in companies with
an independent chairperson.!?> The same view is shared by practice. For example,
Warren Buffett expressed his viewpoint in a letter to shareholders stating that in his
service on the boards, he had seen “how hard it is to replace a mediocre CEQ if that

person is also Chairman”.'*

2.2.3 The Main Differences Between Both Approaches

If one looks at the arguments for or against each of the approaches from a broader perspective,
one cannot help but notice certain similarities with the issue of organisational board models.
Similar to the organisational board models, what is considered a strength of one approach is
perceived as a weakness of the other and vice versa. If this analogy is applied further, the first
option is to combine the roles of CEO and chairperson in the same way as the management and
supervisory roles are to some extent combined in a unitary board model. The second option is to
separate the roles of CEO and chairperson, similar to a two-tier board structure, where the bodies
are strictly separated so that the first body is responsible for the management and the second body
is responsible for the supervision.

The companies can decide to combine the roles of CEO and chairperson, which has the
disadvantage of concentration of management and control powers in the hands of one individual
but the advantage of securing a better information flow between the executive and non-executive
directors and a clear leadership structure.

If companies choose to separate the roles, they address the same issues in reverse. There is
a better balance of powers between the board and senior management, increased management
accountability and improved board’s decision process, which is independent of management. '
However, achieving information flow and a sufficient degree of coordination between the
individual board members requires a more significant effort when two different individuals hold

the positions.
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2.3 Current Trends in Good Corporate Governance Practise

According to the OECD Corporate Governance Factbook, the number of countries
recommending the two positions to be separate has increased significantly to seventy-six per cent
in the last few years.'?® An example of this movement is the USA, where the number of companies
separating the roles has grown from thirty-five per cent in 2007 to fifty-seven per cent in 2022.'?
It is evident that there is increased pressure to separate the positions of CEO and chairperson, not
only from policymakers but also from shareholders.

Even though the prevailing opinion is that it is good practice to separate the roles of CEO and
chairperson, individual cases should always be considered, as one size does not fit all. This is also
why companies can combine the roles under the comply or explain principles in most
jurisdictions. For example, for companies operating in fast-changing industries, the advantages of
one person in charge may outweigh the disadvantages thereof. Another example represents
smaller companies, where the appointment of two persons may be superfluous.!'?® Number of the
authors also argue that there is insufficient evidence of the positive effects of role separation to

force the companies to separate the roles by law.!?’

2.3.1 Does the Separation of Roles Lead to Success?

There have been a considerable number of studies on the separation of the CEO and
chairperson roles.!*® The studies generally concern two main areas: (i) the development of
financial performance and (ii) the quality of the operational board effectiveness. One thing the
studies have in common is that they found that neither of the approaches is flawless and perfect.
Otherwise, their findings are controversial and often contradictory.

Many academics argue with theoretical approaches when describing the effectiveness of the
systems. However, what is even more important in the business world, are the company's results
in the market. Numerous empirical studies on a causal link between the combination of the roles

of CEO and chairperson and the stock price performance have been conducted. The empirical
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findings provide mixed evidence. Even works of one research team provide conflicting results. In
their first research, Dahya et al. found a notable positive market reaction to the separation of the
roles.!3! Later in their following research, the team found no improvement in share price
performance compared to companies that did not split the roles.!** They concluded that since no
improvement in performance was proved, the big push for the separating functions seems like a
step out of step.!*3

Daily and Dalton also found no link between dual CEO and chairperson and the company's
market performance. Yet, they concluded that CEO and chairperson duality is associated with
a higher incidence of insolvency proceedings.'** Similarly, data collected by Schmid and
Zimmermann in Swiss companies showed no connection between market valuation and CEO and
chairperson duality.'¥

Faleye discovered that the characteristics of companies play an important role. The CEO and
chairperson duality can benefit some companies, whereas it harms others. Hence, according to
him, the separation of roles should not be a general rule but should be considered on a case-by-
case basis.!*® Boyd found out that combining both positions can have a positive effect in some
circumstances and a negative effect in others.'*” Similarly, Coates concluded that mandating role
splitting may be a good objective for large companies but not for all public companies.'*®

Studies addressing the quality of operational board effectiveness under separate and split CEO
and chairperson also do not give definite results. Boivie suggests that a dual CEO and chairperson
can have a good influence on the functioning of the board, as CEOs who are also chairpersons
can represent a convenient liaison between the board and the company's senior management.'*
Moreover, Roberts and Stiles add that the risk of unhealthy competition between the two

individuals might have detrimental consequences for the company.'*® Krause concludes that the
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problem is far too complex to reduce it to a battle between good and evil and does not find reasons
for the mandatory separation of roles by law.!#!

To sum up, clear answers to the question of whether the separation of roles leads to success
have not been found. The most accurate conclusion is that the issue of CEO and chairperson
duality is far too complex to give an unambiguous answer on whether to separate or combine the
roles of CEO and chairperson. Most authors are inclined to governance based on the comply or
explain principle rather than simply mandating the duty to separate the position of CEO and
chairperson by law. This is consistent with the one size does not fit all approach described above.
Companies should be allowed to combine the two roles, provided that they adequately justify the
rationale of this decision to their shareholders and other stakeholders and employ other corporate

governance mechanisms, which will be addressed in the following paragraphs.

2.3.2 Check and Balances to Offset the CEO and Chairperson Duality

As explained above, even if one approach is preferred by law, it does not mean it suits
everyone. This is also the stance of most jurisdictions, which, while often recommending
separation of the roles, allow companies to combine the roles if they justify their decision.!?
When companies decide to combine the roles of CEO and chairperson, it is essential that checks
and balances in the form of corporate governance mechanisms are put in place to ensure
a challenging environment and independent thinking within the board. Corporate governance
provides legal instruments which allow companies to balance the strong position of dual CEO and

chairperson. These include in particular: (i) lead directors, (ii) independent non-executive

directors and (ii1) board committees.

2.3.2.1 Introduction of a Lead Director

The appointment of a lead director is an instrument, which can counterbalance the powers of
the dual CEO and chairperson and allows an improved monitoring function of the board. In the
UK environment, the position is called the senior independent director.'** Lead directors should
be represented by an independent non-executive director who is chosen by other board members

to work as an intermediary between the board and a person who is a dual CEO and chairperson.
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It follows from the recommendations of the Cadbury report, which states that where the roles of
the CEO and the chairperson are combined, “strong and independent element”'** should be
present on the board. Appointment of a lead director is also consistent with the listing rules of the
US stock exchange, which require companies to appoint a lead director if they combine the
functions of chairperson and CEO.'* To sum up, lead directors can serve as an effective control
mechanism which improves the monitoring function of the board and can partially work as
a substitution for the separations of the roles of CEO and chairperson.

Primary tasks of the lead director should primarily include: (i) consulting the nomination
process of board committees members and their chairpersons, (ii) participating in preparing of
agenda for the board meetings, (iii) working on the improvement of information flow between the
CEO and chairperson and other directors, (iv) working on creating of a good working environment
on the board meetings and (v) being the main actor in the assessment of the CEO and chairperson
performance. 4

In addition to these ordinary activities, the lead director plays a key role in the case of the
failure of the management. In case of conflict of interest among members of senior management,
their role is highlighted as he is responsible for leading the board. The lead director should be able
to react as quickly as possible, work as a crisis manager, and restore the company’s matters back
to order.!*” Recognition as a respected authority across the board plays an important role. Thus, it
is recommended that a chair of one of the board committees or the most senior director is
appointed as a lead director.!*3

A lead director should also be appointed when the controlling majority shareholder represents
the office of the chairperson.'*® This should contribute to a better information flow between the
chairperson and other directors, who would otherwise have more complicated access to relevant

information.'°
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2.3.2.2 Independent and Non-Executive Directors

What is the responsibility of the supervisory board in a two-tier board structure can be offset
by the appointment of (independent) non-executive directors in a unitary board structure.!>! There
is no legal definition of the term non-executive directors, but as is apparent from language
interpretation, they are members of the board who are not responsible for the management of the
company, but the greater is their role in supervisory tasks. In his report, Higgs describes non-
executive directors using four catchwords: “strategy, performance, risk and people” > It
suggests that their role is certainly broader than being the watchdogs of executive directors. By
other authors, it is stressed out that the non-executive directors should not be placed in boxes with
exhaustively enumerated powers. Instead, space should be determined for companies to set the
status of non-executive directors according to their needs.!>

A common practice of unitary board companies includes a certain number of non-executive
directors on the board. It is expected that non-executive directors can bring the experience,
knowledge and perspective of an outsider with an unbiased vision. On the other hand, their poor
commitment to matters of the company, their availability to perform the role or lack of access to
information when making important decisions on matters of the company are discussed as
possible problems.!>*

Two main components of the non-executive director’s role should be introduced. Firstly, it is
the strategic role which originated in the assumption that non-executive directors will be
experienced individuals with knowledge of the business environment who will be able to provide
a valuable original perspective of outsiders. Secondly, their monitoring role that is often compared
to the role of the supervisory board in a two-tier board structure.!>> Hence, with the introduction
of non-executive directors, a new function of a unitary board was emphasised — the monitoring of

executive management.'*® The non-executive directors should work as safeguards reducing the
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agency costs for shareholders and other stakeholders by overseeing management and holding them
accountable for their actions.'’

It is also recommended that some of the non-executive directors should also be independent.'®
Definition of independence varies from one country to another. The EU law definition of
independent directors is as follows: “...he is free of any business, family or other relationship,
with the company, its controlling shareholder or the management of either, that creates a conflict
of interest such as to impair his judgment”."® The EU recommendation further specifies the
attributes of independent directors in a non-exhaustive list in its annex.'®° The logic behind having
independent directors is that they are better equipped to perform the monitoring function because
they have no relationship to shareholders or other stakeholders.

In companies which decide to combine the roles of CEO and chairperson, it can be the non-
executive directors who improve corporate governance by providing additional checks over
a powerful dual CEO and chairperson.'¢! Moreover, it can be one of the non-executive directors
who act as a link between the CEO and other directors. This can be either represented by the role
of lead director or another person without a formal title. This individual can utilise his authority
within the board to ensure better board functioning. '

Non-executive directors also generally represent good candidates when a succession of the
chairperson of the board comes into play. They are known to other board members and are familiar
with the company's business. It could also be a precautionary measure in the event of the
unexpected resignation of the incumbent chairperson. Thus, the non-executive director can
replace the old chairperson in a short period of time. Nevertheless, other factors must be
considered, such as potential conflict of interest with friendly board members or the requirement
of different behaviour when changing roles.!'®?

There is a talk in some countries about the importance of finding a balance between executive
and non-executive directors. Therefore, a board consisting of only one executive director,
typically the CEO, and the rest of the non-executive directors, would violate the CGC provisions

in the UK, whereas, in the US, it is standard practice.'®* The UK CGC 2018 explicitly states that
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161 KIARIE (n 153). p. 19.

162 LEVY (n 110). p. 14.

163 CADBURY (n 48). p. 118.

164 DAVIES, P. Corporate Boards in the United Kingdom. In DAVIES et al. (eds.) (n 49). p. 728.
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“the board should include an appropriate combination of executive and non-executive

99165

directors”"®, which is reasoned by a better flow of information if the top management is appointed

as directors.!%°
2.3.2.3 Board Committees

Independent non-executive directors are a good bridge to the following governance
mechanism, which represents the creation of board committees. The two topics are related because
significant constituents dominating the board committees are non-executive directors. Together
with the non-executive directors, the board committees also give the unitary board structure
a supervisory flavour, as they contribute to improved oversight of managerial decisions.'®’

In recent decades, setting up expert board committees has become integral to good corporate
governance practice. Most corporate governance codes and national laws include provisions
requiring or recommending companies to establish committees, which make decisions separate
from the board.'®® It is recommended that only committee members attend committee meetings,
which can contribute to a better exchange of information, particularly between non-executive
directors, which would be more complicated at the board level.'®

Delegating a certain amount of decision-making power to the committees allows boards to
work more efficiently. They also contribute to the enhancement of the role of non-executive
directors because they give them better insight into business-related matters of the company.!””
At the same time, more involved non-executive directors can better perform their supervisory
tasks if a dual CEO and chairperson is appointed.

There is no exhaustive list of committees to be established. However, the key committees that
are formed in most jurisdictions include:!”!

1. Audit committees
The audit committee is the very basis of good corporate governance. It is a committee which

came first to practice worldwide. Nowadays, certain companies must establish an audit committee

in most jurisdictions.'”> Audit committees are the strictest in terms of their composition. It is
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generally required that the majority of members are non-executive directors. There is also often
a greater demand for qualification, particularly in finance and accounting.'”?

Audit committees play an important role in the board's monitoring nature. Its main tasks
include reviewing the financial statements, reporting to the board on suitable revisions of control
systems and making proposals for appointing suitable external auditors. Their relationship with
both inside and outside gatekeepers should be emphasised. They are in direct touch with auditors
and should be the first to find out about potential issues in financial matters.!”* This priority access
to information compared to regular directors puts them in a specific position against the CEO and
chairperson because it allows them to supervise and make additional pressure which should secure
good functioning.!”

2. Nomination committees

Nomination committees are responsible for the process of succession and appointment of
directors and senior management.!’”® Establishing nomination committees stem from the
traditional problem of managers, and especially CEOs, using their influence to take part in
anomination process of selecting new directors. This is problematic because the fundamental duty
of directors is to monitor other directors and senior management. If directors have been appointed
in part thanks to the CEO, they may feel beholden to him, which can impair their monitoring
role.'”’

For successful governing of the company, it is essential to have succession guidelines in place,
which allow the board undisturbed transfer of duties to an appointed successor.!”® Generally, it is
recommended that CEOs are not directly involved in the nomination process of prospective
directors.!” The majority of nomination committee members should usually be independent non-

executive directors to achieve transparency in appointing new directors and management. '3
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3. Remuneration committees

The main task of remuneration committees is to arrange principles for executive remuneration
and determine complex executive pay categories. The remuneration of directors and senior
management is a topic in itself which attracts much attention not only from academic scholars but
also from the general public.'®! The importance of this topic is also evident from the fact that
corporate governance codes often have a chapter which deals separately with the topic of
remuneration.'®? The basic principle is that remuneration committees should determine
remuneration packages for directors and senior management in such a way that it promotes the

long-term success of the company.!%3
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3. Studies of Particular International and National Legal Regulations
3.1 OECD

Considering the diverse approaches of different jurisdictions, finding a common framework
that would benefit most countries is not easy. Nevertheless, the OECD as a respected international
organisation and by them published OECD Principles, are of the greatest value when looking for
corporate governance standards beyond national codes. They have a nature of non-binding soft
law document that provides companies and governments with model corporate governance
principles applicable across borders. Their main importance lies in highlighting the basic
objectives and general methods to achieve them. The very way to achieve these objectives is left
to policymakers and capital markets participants. 34

Moreover, the OECD established the OECD Corporate Governance Committee, an important
research institution, which is reviewing corporate governance regulatory frameworks in the
OECD member countries. An OECD Corporate Governance Factbook is published once every
two years. It provides a comprehensive summary of data gathered from the participating
jurisdictions. The information provided in the factbooks serves not only as an effective monitoring
tool for the implementation process of the OECD Principles but also as a manual determining
where the practice is heading. The Corporate Governance Factbook 2021 for example confirmed
the premise that it is good practice to separate the roles of CEO and chairperson because it found
that number of countries requiring or recommending separating the roles has increased from
thirty-six per cent in 2015 to seventy-six per cent in 2021.1%°

The current version of OECD Principles was published in 2015. It is based on the previous
versions from 1999 and 2004.'% The OECD Principles take the view that it is essential for the
board to be able to exercise an objective independent view of the company’s business that is
independent of management. Principle V.A.9 on governance structures and policies includes the
following provision: “Companies should clearly disclose the different roles and responsibilities
of the CEO and/or Chair and, where a single person combines both roles, the rationale for this
arrangement. ”'” Moreover, Principle VLE on the responsibilities of the board provides that the

separation of the roles is considered good corporate governance practice promoting an appropriate
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balance of power. As an alternative to the separation of the roles, an appointment of the lead
director is recommended. Furthermore, this provision also addresses as questionable the situation
in the two-tier board model, where the retiring CEO and chairperson of the management board is
appointed as the chairperson of the supervisory board.!®® Hence, a clear division of roles and
duties between the chairperson and the CEO is of the essence, and if one person combines the
roles, it must be rationalised.

The position of OECD Principles on the matter clearly favours the separation of roles. The
authority of the OECD as a worldwide international organisation can contribute to a partial
convergence in corporate governance across member states. Adopting provisions from the OECD
Principles into national law is a common practice, either indirectly by adopting similar provisions

or directly by a reference to OECD Principles.'’
32 EU

The rules adopted in the EU represent a key concern for companies operating in the European
single market. The EU gradually continues to harmonise national legal regulations of corporate
governance, but this process is long-standing and requires careful consideration of the interests of
all member states.!?

The EU has not adopted a corporate governance code and does not plan to do so in the
foreseeable future. Instead, it promotes applying of national corporate governance codes.'”! The
prevailing view in Europe is that such an EU corporate governance code would be superfluous.'*?
Another reason for maintaining the status quo in the matter is the preference of involved actors,
as the divergence between constituting regimes is too high to find an agreement on common rules.

A clear example is the codetermination regime which is essential for some countries and
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undesirable for others.!”® Yet, as noted above, this approach does not mean that the EU would
resign on the questions in the field of corporate governance. The EU adopts rules in the form of
separate regulations, directives or recommendations that consequently lead directly or indirectly
to harmonisation and convergence of the European corporate governance framework.

Firstly, the EU has adopted a Regulation on the Statute for a European company (SE) which
allows the founders of an SE to choose between a two-tier board model (with a supervisory and
management body) or a unitary board model (with an administrative body).'* That is also relevant
for the legal status of the CEO and chairperson because, as explained in this thesis, the position
of the CEO varies depending on the structure of the company. Consider Germany that has a long-
standing tradition of a two-tier board structure, but due to the implementation of the SE into its
legal order, it was required to give SEs the option to choose between the unitary and two-tier
board model.

Other significant legal acts adopted by the EU deal with activities of institutional investors,'>
information disclosure,'?° rights of shareholders,'®’ digital tools and processes'”® or most recently
non-financial reporting.'*’

The recommendation of the European Commission on the role of non-executive or supervisory
directors of listed companies and board committees deals with the separation of managerial and
supervisory powers.?% It addresses the non-executive directors and board committees as examples
of good corporate governance practice. It also looks at the problem of combining the functions of
CEO and chairperson, stating that: “The present or past executive responsibilities of the

(supervisory) board’s chairman should not stand in his ability to exercise objective
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supervision.”*®! Subsequently, it divides recommendations for unitary and two-tier board
structures. In a unitary board structure, the recommendation can be satisfied by the separation of
the roles of CEO and chairperson. In a two-tier board structure, the rule is that the resigning CEO
shall not be immediately appointed as the chairperson of the supervisory board.?’? Although it is
not mandatory to follow these recommendations, non-compliance should be explained and

protective mechanisms should be implemented.?*

3.2.1 Directive on the Exercise of Certain Rights of Shareholders in Listed Companies

The issue of CEOs' legal status is also addressed in the Second Shareholder Rights Directive
2017/828, which is one of the most important company law regulations arising from the EU law.
It promotes inter alia a more significant exercise of shareholder rights within companies. It also
deals with the remuneration of directors and its transparency. It introduced an obligation to create
a remuneration policy and report of company’s members and to give the shareholder the right to
say on pay.

The individuals who must be included in the remuneration policy and report are the directors.
The term “director” has been translated variously into national versions of the directive. For
example, the Czech version of the directive translates the term as “member of the body” and the
German version as “member of the governance of the company” *** The directive further specifies
who falls under the term director as follows:

“(i) any member of the administrative, management or supervisory bodies of a company;,

(ii) where they are not members of the administrative, management or supervisory bodies of
a company, the chief executive officer and, if such function exists in a company, the deputy chief
executive officer...”**

The EU member states should now comply with the directive because the deadline for
transposition into national law has already passed in 2019. Interestingly, neither Germany nor
Austria has implemented the second paragraph cited above concerning the remuneration of CEOs
outside the board. Both countries implemented the duty to establish a remuneration policy and

report by the supervisory board. However, only members of management boards and supervisory
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boards are the subject of the remuneration policy and report.?® The rationale of this approach is
that in a two-tier board structure used in Germany and Austria, CEOs who are not a member of
the management board do not exist.??” Given the manner of implementation, for example senior
executive employees or directors of subsidiaries are not subject to the obligation to be included in
remuneration reports under German and Austrian law.?°® One might ask whether such an attitude
could not be considered as emptying the meaning of the implemented directive. The prevailing
opinion is that the implementation is in line with the national specifics of the German and Austrian
two-tier board model, where the senior management (CEO, CFO, etc.) responsible for the business
management of the company is part of the management board.?%

The Czech legislators took the opposite approach and also implemented the obligation to
include persons outside the management board, supervisory board and board of directors in the
remuneration policy and report. Specifically, it is obligatory to include in the remuneration policy
“...a natural person, that is directly subordinate to the management body of the company and to
whom solely has that body delegated business management of the company at least to the extent
of the day-to-day management....”.*!° Although this is a step in the right direction towards greater
transparency in executive pay, the above-quoted definition of CEO is overly complicated. This
may lead to companies not including CEOs outside the board in their remuneration policies and
reports on the grounds that they do not meet the conditions to be included, i.e. day-to-day business
management was not delegated solely to one person. In practice, it does not seem to happen that
the entire operative business management of the company would be delegated to the one person
who on top of that stands outside the management body. Such a practice could even be considered
as emptying of the powers of a management board, which is according to the Business
Corporations Act 2012 responsible for the business management of a company.?'! The author
conducted a case study on the remuneration reports of companies listed on the prime market of
the PSE. The findings show that the vast majority of companies disclose only details of the

remuneration of members on the board level and none of them declare a CEO outside the board.?!?
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Therefore, a more precise definition of the term CEO or senior management in general, for
example by specifying his rights and duties, would be to the benefit of the cause when

implementing the directive into national law.
3.3 Anglo-American World

The category of the Anglo-American legal system has two main representatives, namely the
UK and the US. If they ought to be characterised from the corporate governance perspective, the
following should be highlighted. Firstly, they represent countries with highly developed capital
markets with dispersed ownership structures of companies.?!* Secondly, they are countries with a
long-standing tradition of unitary board structure. Boards consist of a mix of executive and non-
executive directors (see Chapter 1.3 on organisational board models above for a more detailed
description of the unitary board model). Thirdly, although boards were historically in charge in
theory, the real power was in the hands of managers.?!* This practice was identified as one of the
causes of a number of corporate failures and the recent financial crisis.

Despite the fact that the approaches of these two countries to company law are similar in many
ways, there are differences worth mentioning in the approach to how companies are managed and
controlled in the US and the UK.

Firstly, in response to numerous corporate scandals, the US has chosen a different path than
the UK and other European countries. In the USA, the ground rules of corporate governance are
codified in the written state and federal laws, such as the Sarbanes-Oxley Act*!® or the Dodd-
Frank Act*!'¢ and listing rules of the stock exchanges.?!” On the other hand, the UK vests a lot of
power in the hands of shareholders and the basic principles are provided by corporate governance

codes and codes of conduct.?'® The UK thus relies more on governance strategies (comply or
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explain system) and the US on regulatory strategies (rules-based system).?!” To sum this up,
an interesting comparison, which was presented at the lecture on corporate governance by
Professor Andrew Johnston at the University of Sheffield, is that UK companies must follow the
notorious comply or explain principle, while the US companies are doomed to the principle
comply or die.?*

Secondly, even though the board structures are similar, i.e. both countries are advocates of the
unitary board model, their composition differs. Whereas, for the US is typical a dominating CEO
as part of the board supplemented by a number of non-executives, or outside directors, as they are
often called in the USA.??! In the UK, the board is rather a collegial body which is looking for
a joint decision of the board composed of an appropriate combination of executive and non-
executive directors. The CEO is strictly accountable to the board, which is responsible for the
monitoring function.???> To sum it up, having in mind that the situation should be assessed case by
case, the boards in the US could be labelled as “supportive boards”, whereas the boards in the UK

as “monitoring boards” **

3.3.1 UK

The history of corporate governance discussion in the UK is shorter than in its counterpart the
US.22* It got more attention only in the 1990s, after numerous corporate failures of UK companies.
The LSE and the Financial Reporting Council established the Committee on the Financial Aspects
of Corporate Governance. This committee was chaired by Sir Adrian Cadbury and later in 1992
it published the world-famous Cadbury report.?*> The significance of the soft law Cadbury report
was enhanced when it was incorporated into the listing rules of the LSE.??° It was ground-breaking
for its time and contained a number of recommendations for corporate governance. For the

purposes of this thesis are worth noting recommendations to separate the roles of CEO and
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chairperson, to appoint non-executive and independent directors or to create audit committees
which aimed to limit dominating CEOs.?*’

The Cadbury report was the key to setting certain standards and served as a pioneer, which
was later followed by a number of reports and corporate governance codes both in the UK and
around the world. The works published in the UK include primarily Greenbury report,?*® Hamples

21 and corporate governance codes.*? UK GCCs

report,?’ Higgs report,”** combined codes
remain the centrepiece of UK corporate governance to this day, although they are also subject to

criticism as encouraging box-ticking or duplicating existing regulatory rules.?*?

3.3.1.1 The Companies Act and Model Articles

As explained in the introductory section on the Anglo-American world, the centre of gravity
of corporate governance in the UK lies in corporate governance codes, but this does not mean that
the legislation does not cover the core principles of corporate governance.

As regards the board organisational structure, company law legislation leaves most questions
to the discretion of companies and their articles of association, which is consistent with the
principles of common law and contractual freedom.?** Thus, the UK Companies Act does not
directly address the questions of board structure and composition. Rather than assigning specific
roles and powers to corporate governance actors, it looks at how the roles are performed for
example whether they are exercised with reasonable care, skill and diligence.?*> The UK

Companies Act does not even address what board model is prescribed for the companies.
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Nevertheless, all companies operate under a unitary board model, which is also the only board
model recognised by the UK CGC 2018.2%

The definition of the term director can be found in the UK Companies Act. According to
Section 250 of the UK Companies Act, the term director “includes any person occupying the
position of director, by whatever name called”.?3” Although this is just a circular definition that
does not interpret a director's legal status, it at least clarifies the need to interpret the term in
a substantive, rather than formal manner. This broad definition may cause interpretative problems,
but it also allows to cover all cases where individuals act as directors but are not registered as
such. Moreover, the UK Companies Act specifies that a public company must have at least two
directors, from whom at least one is a natural person.”®

As discussed in Chapter 1.2 on the agency theory, appointment and removal rights are one
possible way to limit agency costs. Directors are usually appointed by ordinary resolution of
shareholders at the general meeting, but nothing precludes another method of their appointment,
such as by a board, by a specific group of shareholders or even by a third party.?*® The UK
Companies Act does not specify who is responsible for appointing the directors. Thus, the
question is left to the articles of association to address. In the model articles prescribed by the UK
Secretary of State, which include default rules and may be adopted by the company, are stipulated
two methods of director’s appointment. According to the model articles, directors may be either
appointed by shareholders by ordinary resolution of shareholders or by a decision of the
directors.**

The case of the removal of directors is entirely the opposite, as the UK Companies Act
includes a mandatory rule that the shareholders can remove directors by ordinary resolution at any
time without giving reasons.”*! This rule has far-reaching implications also for appointing
directors, as any appointed director has to bear in mind that he can at any time be removed by the

shareholders.
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According to the model articles, the directors are responsible for the management of the
company and in this capacity, they may use all the powers of the company.?*> There is no sharp
line between the board and management. According to Article 5 of the model articles, directors
may delegate powers conferred on them to other persons or committees.>* The wording of this
provision leaves a lot of space for discretion for directors as to the extent of the powers delegated.
The only limit is that the board is always responsible for overseeing of delegated tasks.?**

One of the appointed directors is the managing director. A managing director is the UK term
for the CEO, but nowadays the term CEO is also well established in the UK environment. The
CEO represents the highest executive director within the company, who is responsible for
managing the company as a whole.?*’

The UK Companies Act has no provisions on the chairperson or the duties linked to
performing his role. The model articles for public companies address the position of chairperson
in various provisions. Most importantly, Article 14 gives the chairperson a casting vote in case of

a tie vote.?*® If the chairperson is appointed, he shall also chair the general meeting of the

shareholders.?*

3.3.1.2 Corporate Governance Codes

While the UK Companies Act does not categorise different groups of directors, pursuant to
UK CGC 2018, directors are internally divided into two groups. Firstly, the executive directors
responsible primarily for day-to-day business, and secondly, the non-executive directors entrusted
with the monitoring tasks.?*®

While the UK Companies Act is silent on the role of chairperson, the UK CGC 2018 gives
great weight to this role. The office of chairperson is usually performed by one of the non-
executive directors. Since the publication of the Higgs report, the appointed chairperson should
also meet the criteria of independence.?* The current UK CGC 2018 recommends that the

chairperson should be independent at the time of appointment, which precludes the former CEO

from moving into the chairperson’s office.>°
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From the executive perspective, the position of chairperson is of an administrative character.
The duties of other directors are comparable to those of the chairperson. The main statutory
responsibility of the chairperson is to ensure that board meetings and general meetings will run
effectively and in compliance with all the regulations.?>! This is to be achieved by promoting
constructive relationships between all directors, i.e. in particular between the CEO and the
chairperson and between executive and non-executive directors. His additional responsibility is
to be in touch with shareholders, to whom important strategic decisions taken at the board level

should be communicated.?>?
3.3.1.3 UK as the Founder of the Separation of Both Roles

The question of whether the roles of chairperson and CEO should be separated in UK
companies has a clear answer in both theory and practice. The UK norm of good corporate
governance practice is to separate the roles of CEO and chairperson.

To this contributed especially the Cadbury report, which includes Recommendation 4.9
stating: “Given the importance and particular nature of the chairman’s role, it should in principle
be separate from that of the chief executive.”?’? In the reasoning for this recommendation is
argued by controversy already introduced in this thesis. If the roles are combined, too much power
is vested in the hands of one individual. Moreover, another provision of the Cadbury report reads:
“Chairmen should be able to stand sufficiently back from the day-to-day running of the business
to ensure that their boards are in full control of the company’s affairs and alert to their obligations
to their shareholders.”* Also this provision sounds clearly in favour of the separation of the
roles, since it is the CEO who runs the daily business matters of the company. If the company still
decides to combine the roles, it is recommended that a strong independent element should be

present on the board.??

Under the strong independent element should be understood the check
and balances introduced in Chapter 2.3.2, i.e. a lead director, independent and non-executive
directors and board committees.

The principles adopted in the Cadbury report have been embodied and, where appropriate,

extended by the following codes up to the current UK CGC 2018. The UK CGC 2018 contains
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a similar provision on the separation of the roles of CEO and chairperson. Specifically, Provision
9 states that “The roles of chair and chief executive should not be exercised by the same individual.
A chief executive should not become chair of the same company.”*’® If the board decides to
combine the two roles, it should justify the step to its shareholders and also publish the reasons
on the company’s websites.?” Another argument favouring splitting roles is the recommendation
in the proxy voting guidelines of International Shareholder Services. Their influence as a major
proxy advisor is appreciable. Their stand is that shareholders should always vote against the
combination of roles of CEO and chairperson unless a solid justification exists, and it is only
a measure for a limited period.>*®

To sum up, although the separation of the roles of CEO and chairperson is not mandatory
under UK CGC 2018, companies that decide to combine the two posts must justify the rationale
of the decision to their shareholders and other stakeholders. The vast majority of UK companies
have decided to separate the roles. The Financial Reporting Council conducts an annual review
of companies' compliance with UK CGC 2018. Its most recent Review of corporate governance
reporting was published in November 2022 and was conducted on a sample of 100 FTSE 350 and
Small Cap companies. The findings demonstrate that 12 per cent of assessed companies reported
non-compliance with Provision 9 of the UK.>® However, Provision 9 includes not only
a recommendation on the separation of roles but also a connected recommendation that the
chairperson should be independent at the time of his appointment. From this, it is evident that the

number of assessed companies combining the two roles is less than 12 per cent.
3.3.2 USA

Notwithstanding competition from developing countries, the US world of capital markets
remains the largest market by market capitalisation. It has performed financially well over the
long term compared to other countries.?®® Yet, corporate governance had and continues to have

many hurdles to overcome.?®! It had to face a number of the world’s largest corporate scandals,
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led by the notorious Enron. When it seemed that the biggest problems that caused the major
failings had been overcome, the financial crisis struck. The US policymakers tried to cope with
the situation by passing extensive legislation on the federal level. Simultaneously, the listing rules
of the major stock exchanges NYSE and Nasdaq have adjusted the standards required of listed
companies.?6?

Regarding the organisational structure, the primary issue is setting up a well-functioning
management and control system. In the past, the main problem was illustrated by the title of the
book Pawns or Potentates by Lorsch and Maclver: The Reality of America’s Corporate Board.
The authors concluded that although the policymakers expected the directors to be potentates, the
reality showed that boards were merely pawns of omnipotent CEOs to whom the real power had
been delegated.?®® This issue was addressed, among other things, by legislation promoting the

strengthening of the powers of boards and shareholders by instruments which will be introduced

in the following paragraphs.

3.3.2.1 Sarbanes-Oxley Act

The SOX is the first note-worthy act from recent US corporate governance history. It was
a milestone in US corporate governance practice that changed the nature of board governance
from the ground. The SOX was passed by bipartisan Congress uncommonly almost unanimously
as a reaction to a series of corporate scandals. It promoted patterns of giving more powers to
shareholders by regulating boards of directors and their committees.?** President Bush introduced
the act's main purpose when he signed the bill: “This law says to every dishonest corporate leader:
you will be exposed and punished. The era of low standards and false profits is over. No
boardroom in America is above or beyond the law. %

As far as corporate governance and board organisation are concerned, the SOX deal mainly
with the following. Firstly, the definition of independent director was herewith enacted. Only

members of a board, who do not receive remuneration other than the one resulting from their

position of directors and who are not affiliated with the company or its subsidiaries, may be

262 STEINBERG, M. 1. The Federalization of Corporate Governance. Oxford: Oxford University Press, 2018, 328 p.
ISBN 978-0199934546. p. 206.

263 LORSCH, J. W. and MACIVER, E. Pawns or Potentates: The Reality of America’s Corporate Boards. Brighton,
Massachusetts: Harvard Business Review Press, 1989, 224 p. ISBN 978-0875842165. p. 205.

264 JENSEN, M. and MONKS, R. U.S. Corporate Governance: Accomplishments and Failings. In CHEW and
GILLAN (eds.) (n 45).p.51.

265 BROWN, G. M. Changing Models in Corporate Governance — Implications of the US Sarbanes-Oxley Act. In
HOPT, K. J. et al. (eds.) Corporate Governance in Context: Corporations, States, and Markets in Europe,
Japan, and the US. Oxford: Oxford University Press, 2005, 922 p. ISBN 978-0199290703. p. 158.

48



considered independent directors. The SEC ordered the stock exchanges to impose the
requirement on the listed companies to have a majority of independent directors on the board.%
Additionally, in order to improve the flow of information, the independent directors must meet
regularly without the presence of management.?%’

As a result of the SOX, the number of companies separating the CEO and chairperson
functions began to increase, not because it was required by law but because there was peer
pressure to give more attention to distinguishing between the management and supervision roles
of the board.?$® After the enactment of the SOX, almost all boards with dual CEO and chairperson
have nominated a lead director from among their independent directors.?®

Another requirement that addressed directors' lack of independence and contributed to
improvement in US corporate governance was the duty to establish fully independent audit
committees.’’" The independence should be achieved by the requirement that audit committee
members do not have any present financial ties with the company. The SOX also requires closer
cooperation between audit committees and hired external auditors when evaluating the financial
statements.?’! Moreover, the SOX also looked into the lack of expertise of members of the board
committees. It requires disclosure of whether the company has a financial expert as an audit
committee member.?’?

Finally, the most controversial section 404 of the SOX, aiming to improve the transparency
of financial reporting, prescribes a duty for the management to report on internal controls in the
annual report. It also determines that the responsibility of management is to establish and maintain
an internal control structure.?”® The enacted duty to certify the company’s annual reports by CEOs
and CFOs was widely discussed. Pursuant to Section 302 of the SOX, the CEO and CFO must
personally attest that each annual and quarterly report of the company provides mandatory
information corresponding with the factual situation.”’* On the one hand, this provision
encourages CEOs and CFOs to be more engaged in the financial situation of the company that

they manage. On the other hand, there was a debate about whether it was fair to impose this costly
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obligation on the companies and their officers. It was highlighted by the fact that if false
information is provided, the manager can be not only barred from serving as an officer and director

but also imprisoned for up to twenty years.?’>

3.3.2.2 Dodd-Frank Act

Just as the SOX was a US response to a series of scandals in the early 2000s, the Dodd-Frank
Act was a reaction to the 2007-2009 financial crisis.?’® Although its primary focus was on
regulating the banks and other financial institutions, which caused the outbreak of the financial
crisis, this more than two-thousand-page long document also impacted other companies. The SOX
focussed on the supervision of senior management and disclosure provisions, the Dodd-Frank Act
added more attention to the oversight of the board and shareholder engagement.?”’

The Dodd-Frank Act has covered the legal status of CEOs in particular by the following
provisions. One of the areas targeted is executive remuneration. Section 951 enacted the advisory
say on pay giving the shareholders the right to vote on executive remuneration.?’® To address the
inequality in remuneration of management and employees, it mandated the duty to disclose the
pay ratio of CEO to median employee compensation.?’”® The implementation rules of the SEC also
gave shareholders an advisory vote on golden parachutes for executives.”® Moreover, Section
954 requires companies to disclose policies regarding clawbacks for executive misconduct, which
should contribute to eliminating excessive risk-taking by management.®!

Regarding the leadership structure and separation of the roles of CEO and chairperson, Section
973 of the Dodd-Frank Act obliges companies to report whether the positions of CEO and
chairperson are combined or separate and to justify the reasons behind the decision.?*> For more
details, see the next chapter on the US stance on the CEO and chairperson debate below.

Section 952 established a duty to create compensation committees composed entirely of
independent members, just like the SOX did for audit committees.?** Section 971 intended to give

proxy access to shareholders, which should have given them more influence over the allocation
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of the board seats. Even though the federal court later invalidated this provision, the articles of
association can stipulate the option of proxy statement.?%*

Although both introduced acts have been often criticised as “quackery” passed without
relevant empirical background and unsuitable for the U.S. two-level federal and state law
environment, they helped to bring back faith in US corporate governance and have a strong impact

on US corporate governance until this day.?*®
3.3.2.3 US Stance on the CEO and Chairperson Debate

In the USA, the combination of both roles had long been taken for granted, and historically
almost 80 per cent of US-listed companies held the joint position of CEO and chairperson. The
management of most US companies was forcefully resistant to change this practice.”®® The
exception was a group of activist institutional shareholders who pushed for the separation of the
roles by shareholder resolutions or proxy mechanisms already in the 1990s based on the practice
in the UK.?*” Over the years, the power of dual CEO and chairperson has been gradually limited
by the practice of appointing non-executive and lead directors or establishing board
committees.*®

The US legislation has not introduced a recommendation regarding separating the roles of
CEO and chairperson in the US legal system. However, there is a provision on the CEO and
chairperson duality in the Dodd-Frank Act which enacted the duty to disclose whether the
company combines or separates the roles in favour of the principle of transparency.”®® Moreover,
additional regulation has been adopted by the SEC. It requires companies that combine the roles
of CEO and chairperson to disclose whether a lead director has been appointed and to specify his
role in the company’s leadership structure.?”°

Unlike the UK corporate governance law, these provisions do not favour one approach over
the others. Despite the dissenting opinion of some authors, who claim that the requirement to
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directly addressed during the legislative procedure in the US Congress that the act does not
endorse one of the approaches and prohibits the other. The rationale of this decision is that
companies may have different motives in assigning roles to the same or different person. Although
there was pressure to mandate the separation of both roles to encourage independent leadership,
assuming that one size fits all companies across the spectrum would be a mistake. However, the
aspect of transparency is important; thus, companies must disclose their policy for their decision
on this matter. 2*

According to the recent report of Spencer Stuart, fifty-seven per cent of S&P 500 companies
separate the positions of CEO and chairperson.?®> That number is up from forty-three per cent a
decade ago.?** Add to that the fact that in 2007 the figure was as low as thirty-five per cent,>> and
it should be already spoken of a trend of good practice of the separation of the roles of CEO and
chairperson in today’s USA.

3.3.3 Summary of the Legal Status of CEOs and Chairpersons in the Anglo-American World

As countries with a unitary board organisational model, both the USA and the UK had to deal
with the extensive agency problems emerging from the matter of separation and control of the
company. The problem of concentrated powers of management and supervision in one body was
first addressed in the UK with the publication of the Cadbury report in 1992. Later, other reports
and laws pursuing similar goals were introduced in both the UK and the US.

The emphasis in corporate governance arrangements is placed on factors such as transparency,
independence or expertise. Consistent with these purposes is the introduction of a lead director,
the establishment of board committees, the appointment of non-executive and independent
directors or the separation of the roles at the top of the company.

The UK has been a major proponent of the separation of the roles of CEO and chairperson
since the Cadbury report's publication. Generally, CEOs are represented by one of the executive
directors and chairpersons by one of the non-executive directors. Although the recommendation
to separate the roles of CEO and chairperson operates on comply or explain basis and is not

a mandatory law, it is followed by most companies.
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The US takes a more reserved approach to the question of the legal status of CEOs and
chairpersons. Although regulation is gradually increasing with regard to the allocation of
executive and supervisory functions, the question of whether separate or combine the two top
positions has never been answered. However, extensive regulation was passed as a result of
numerous corporate scandals. Two main actors are the SOX and the Dodd-Frank Act which
established inter alia the duty to create independent board committees, the duty to appoint
independent directors, or the obligation to improve internal audit mechanisms. Moreover, the
Dodd-Frank Act introduced a provision requiring companies to disclose their position on the
separation of CEO and chairperson roles. As a result of peer and shareholder pressure, the number
of US companies separating the roles is gradually growing up to fifty-seven per cent of S&P 500

companies in 2022.

3.4 Germany

Germany is the opposite of the UK and the USA, representing one of the countries with
a compulsory two-tier board structure. Companies are obliged to set up (i) a management board
(der Vorstand), which is responsible for managing the business affairs of a company,*® and
(ii) a supervisory board (der Aufsichtsrat) which controls the management and business affairs of
a company and appoints and removes directors from the management board.?*’

The possible introduction of the unitary board model to the German legal system has been
discussed from time to time.?*® Following reasons are mentioned to support the introduction of
the unitary board model: (1) expectations of international investors calling for a unified company
structure to simplify trading and reduce costs, (i1) existing common labour market for top
managers who work internationally, and their nationality does not play a factor, (iii) group of
companies structures would be simplified by unified approach, and (iv) facilitating of autonomy
of individual business departments in case of delegation of powers which is the rule in large
companies.?”’

The trend in European countries is allowing the companies themselves to decide which

organisational model they choose. Companies under the law of the EU (SEs) also give the
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founders a choice between unitary and two-tier models.*®® The possibility to choose the unitary
board structure might be the reason for the popularity of SEs in Germany.>"!

However, the idea of introducing a company with a board as the only statutory elected body
has been repeatedly rejected under German law.’®? One of the reasons for staying on the
mandatory two-tier board model is that German company law represents a legal system with
strong participation rights of employees in the supervisory boards of companies.>%*

As regards the share ownership structure in Germany, it is a country with concentrated
ownership of shares. Therefore, shareholder apathy has never been such a big problem as in the
Anglo-American world. There is often a majority shareholder, often a bank or family, who plays
an important role in monitoring the company’s issues and is well-represented on the supervisory
board.’* The situation was plainly explained by a former CEO of Deutsche Bank by saying,
“if you cannot sell, you must care”.’*> The statement can be interpreted as shareholders who have
a larger stake in the company are being more incentivised to take a greater interest in the

company’s affairs than shareholders owning only a small fraction of the company.
3.4.1 Management Board

The management board is the first mandatory body of German companies, which is primarily
responsible for the company's business management. The management board is composed of
a number of executive directors. In general, the number of directors on the management board
depends on the shareholder’s decision. Interestingly, the current version of the GCGC 2022 is
silent on the number of management board members. In contrast to other countries with similar
corporate governance systems,’?® but also to previous versions of GCGC,*"” the current version

does not recommend that management boards have a specific minimum number of directors.
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According to German authors, it does not mean a departure from the previous approach and a
multi-member management board is still a good corporate governance practice feature.>*® For
certain groups of companies, it is also prescribed by law to have a minimum number of directors,
either by a non-mandatory provision, such as companies with a share capital of more than three
million euro®” or by a mandatory provision, for example for companies with a certain number of
employees.>!°

Directors are appointed and removed by the supervisory board.’!! The general meeting of
shareholders does not possess the powers to appoint or remove members of the management
board. Their right is to express a vote of no confidence to the management board or a director in
the form of a general meeting resolution. However, this vote of no confidence may only be used
as a cause for the removal of a management board or one of its members by the supervisory
board.*!?

If the management board consists of more than one director, the supervisory is empowered to
appoint the chairperson of the management board (der Vorstandsvorsitzende).*'® The legal status
of the chairperson is described in more detail in Section 3.4.4 below. At this point, it is important
to mention that the term CEO is considered synonymous with the term chairperson of the
management board under German law, and the term CEO as such is unknown to German legal
regulation. Von Hein argues that these terms should not be used interchangeably and that when
describing the position at the top of the German management board, it should be held on the
established term of the chairperson based on different legal cultures.’'* However, the practice
generally does not follow this recommendation and uses the term interchangeably. For example,
the German version of the annual report of the Deutsche Bank uses the term
Vorstandsvorsitzender (chairperson) and the English version of the same annual report names the

same position as the CEO.?!* Even distinguished German scholars on company law, such as K. J.

3% VON WERDER, A. in KREMER, T. et al. Kommentar zu Deutschen Corporate Governance Kodex. 8" edn.
Munich: C.H.Beck, 2021, 489 p. ISBN 978-3406738364. Commentary on the Principle 1, para. 5.

39 German Stock Corporations Act, Section 76(2).

310 German Co-Determination Act (MitbestG), Section 33(1).

311 German Stock Corporations Act, Section 84.

312 Tbid. Section 84(4)

313 Tbid. Section 84(2).

314 HOFFMANN-BECKING, M. Vorstandvorsitzender oder CEO? Neue Zeitschrift fiir Gesellschaftsrecht, 16(1),
2003, pp. 745-750. p. 745.

315 DEUTSCHE BANK. Adnnual Report 2022. and DEUTSCHE BANK. Geschdftsbericht 2022 [online]. 2023.
Available from: https://investor-relations.db.com/reports-and-events/annual-reports/index ?language id=3
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Hopt, use the term CEO in a unitary board structure as a synonym for chairperson of

a management board in a two-tier board structure.>!'®

3.4.2 Supervisory Board

The second mandatory body of German companies is the supervisory board, which consists
of members appointed primarily by shareholders at the general meeting or by employees under
the co-determination regime.*!” The main task of supervisory boards is of monitoring nature. They
are forbidden to take business management decisions. Historically, the effective functioning of
supervisory boards has been a subject of debates.?!® Supervisory boards were often criticised for
many reasons, such as insufficient frequency of meetings, being only honorary positions for
people without sufficient qualifications, or the fact that many people serve on enormous numbers
of supervisory boards.’!” However, there have been and still are efforts to improve this situation
both in legal acts and CGCs.**

One of the important tasks of supervisory boards is to appoint and remove the members of the
management board. This power belongs exclusively to the supervisory board and cannot be
entrusted to anyone else, such as one of the board committees or shareholders.*?! It is also at the
discretion of the supervisory board to appoint the chairperson of the management board and his
deputy from within the directors.*?> Once appointed, the supervisory board must monitor the
directors and the proper performance of their duties. In case of a breach of their duties, the

supervisory board shall intervene and represent the company in proceedings.*??
3.4.3 Incompatibility of Membership in the Management Board and the Supervisory Board

Members of the supervisory board are by law forbidden from being concurrently members of
the management board.*** This issue resembles the CEO and chairperson duality in the unitary

board structure. On the one hand, there is the CEO of the unitary board and chairperson of the

316 HOPT (n 80). p. 101.

317 German Stock Corporations Act, Section 101(3).

318 JUNGMANN (n 40). p. 463.

319 Tbid. p. 464.

320 See German Stock Corporations Act, Section 100(1), which limits the maximum number of mandates in
supervisory boards or GCGC 2022, Principle 11, p. 8 which sets out expertise requirements for supervisory
board members.
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322 SPINDLER, G. in GOETTE, W., HABERSACK, M. and KALSS, S. (eds.) Miinchener Kommentar zum
Aktiengesetz. 5™ edn. Munich: C.H.Beck, 2019, 1728 p. ISBN 978-3406772108. Commentary on Section 84,
para. 115.
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management board in the two-tier structure, who should represent the management role. On the
other hand, the chairperson of the unitary board and chairperson of the supervisory board in the
two-tier structure, who should stand for the monitoring role. The purpose of the incompatibility
clause is to avoid situations where the boundaries between management and supervision would
disappear. If both functions were combined, it would create a de facto unitary board structure.?
Incompatibility of membership in the management board and the supervisory board at the same
time is an argument used by supporters of the separation of CEO and chairperson roles in unitary
boards.?%¢

Even though simultaneous membership in both statutory bodies is forbidden, the former
chairperson of the management board is often appointed as a chairperson of the supervisory
board.*?” This chair-for-chair swapping is improper corporate governance practice because it
limits the important characteristic of the chairperson of the supervisory board, which is his
independence on members of the management board. It has also been seen critically by GCGC
2022 which states that the directors should not be appointed to the supervisory board within two
years of the end of their office term on the management board.**® The former version of the GCGC
also specifically addressed that if a former director is to be appointed as a supervisory board

chairperson, it has to be justified to the general meeting.**
3.4.4 Legal Status of the Chairperson of Management Board

According to the statement of the German Bar Association, the duties of members of the
management board and the supervisory board are in the German two-tier model clearly separated.
Therefore, there is no need to regulate the dual role of CEO and chairperson within the German
legal order. The German Bar Association, however, considers meaningful measures leading to the
separation of the roles in the companies with a unitary board model.**

Some authors argue that de lege ferenda, there is a space to give the articles of association the
autonomy to determine the position of a chairperson more freely according to the will of the

shareholders in the way that it corresponds to how the CEO function is exercised in the Anglo-

325 ROTH, M. Corporate Boards in Germany. In DAVIES et al. (n 49). p. 286.

326 bid. p. 269.

327 Ibid. p. 306.

328 GCGC 2022, Recommendation C.7, p. 9.
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pp. 936-941, p. 937.
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American world.**! But that would necessitate a departure from the principles of collegiality and
equality of all directors, which would shift the powers more towards the chairperson or the CEO
if the Anglo-American terminology is used. However, such a shift is generally not seemed positive
under German law, as the horizontal self-control of the management board is perceived as
complementary to the vertical outside control of the supervisory board.**’ One may wonder
whether there is a need for a mandatory supervisory board in such a framework. Historically, the
reason was that supervisory boards could not always control the management board sufficiently
and effectively.*** The question is whether, particularly in the case of a two-tier board structure,
the objective should not be a well-functioning supervisory board rather than a management board
which must perform supervisory tasks.

Regarding the chairperson, pursuant to Section 84(2) of the German Joint Stock Corporations
Act, a supervisory board has the power to appoint the chairperson of the management board in
companies with multiple directors.>** The GCGC 2022 provides in its first principle that the
chairperson is responsible for the coordination of the work of other directors.**> Specific
requirements to perform this role or a more detailed description of his legal status within the
company’s organisation are not regulated by law.

Despite the fragmentary regulation of the chairperson’s legal status within the company’s
organisational framework, it is evident that the chairperson has a specific position within the
management board. The position confers him certain material rights and duties that are not
inherent in other directors, and it is evident that his status is not associated only with honorary
powers. The consensus is that the chairperson is the head of the entire management board. From
this derives his representative and coordinating functions, such as chairing the management board
meetings or representing the management board in external relation to the stakeholders.

Furthermore, it is important to emphasise his role towards the supervisory board. Pursuant to
Recommendation D.5 of the GCGC 2022 chairpersons of the supervisory board and the
management board shall meet regularly to discuss questions regarding the strategy, business
development, possible risks and their management and the company’s compliance.’*® The

chairperson represents the management board and maintains regular contact with the second

31 FLEISCHER, H. in SPINDLER, G. and STILZ, E. (eds.) Kommentar zum Aktienrecht. 5 edn. Munich: C.H.Beck,
2022, 6690 p. ISBN 978-3406784408. Commentary on Section 77, para. 49.

332 SPINDLER, G. in GOETTE et al. (eds.) (n 322). Commentary on Section 84, para. 119.

33 VON HEIN (n 68). p. 496.
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335 GCGC 2022, Principle 1, p. 4.

336 Ibid. Recommendation D.6, p. 12.
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mandatory body, the supervisory board, in particular with its chairperson.**’” The GCGC 2022
recommendation goes beyond the legal regulation in the German Stock Corporations Act, as
pursuant to Section 90(1) of the German Stock Corporations Act, direct reporting to the
supervisory board is only required in serious circumstances.>*® The powers of the supervisory
board are in many companies strengthened in this respect by the articles of association. Although,
in general, the supervisory may not interfere with business management, the articles of association
or the supervisory board itself can determine that the consent of the supervisory board is required
for certain types of business decisions with great significance.**° It is the rule that these decisions
are put forward by the chairperson of the management board and the supervisory board in advance.
This gives de facto material influence to the chairperson of the management board that the other
directors do not have.>*

Under German law is the chairperson as regards executive powers only the primus inter pares

among the other directors.’*!

As expressed by Hein, the chairperson is rather a mediator than
an arbitrator under German law.**? Fundamental principles of German company law are concepts
of equality and joint liability of all directors.>** Both of these principles set legal limits to the
position and powers of the chairperson. It is not allowed to give the chairperson the authority to
decide separately or to decide contrary to the decision of other directors. The sole decision-making
of the chairperson was deliberately abandoned with the adoption of the new German Stock
Corporations Act 1965. It intentionally did not take over the right of sole decision incorporated in
the old stock corporations act, which dated back to the Third Reich.*** The explanatory
memorandum to the German Stock Corporations Act 1965 provided that the right of a sole
decision could be dangerous for the company because the chairperson might make hasty
unsubstantiated decisions without dialogue with the other directors.>*’

The chairperson is also not allowed to instruct other directors and shall not have the right to

issue any regulations of the substantive matters of the company on his own.>*® On the other hand,
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the position of the chairperson within the company may become stronger by giving him a casting
vote in case of a tie in decision-making. It is disputable whether the chairperson can be granted
a veto vote. Yet, according to the prevailing view, the veto vote is consistent with the law at least
in the case of companies without the co-determination regime.>*’

Another specific type of chairperson’s executive decision is his authority to adjourn the force
of a board’s resolution until a new decision of the management board at the next meeting is
adopted.>*® These powers must be regulated in the articles of association or the rules of procedure

of the management board.>*
3.4.4.1 Appointment and Removal of Chairpersons of the Management Board

As already mentioned, under German law, the supervisory board has the authority to appoint
and remove directors. The appointment of the chairperson is also an exclusive power of the
supervisory board which cannot be delegated to any other body, such as a specific committee.>°
For the appointment of the chairperson is required a majority of casted votes.*! A minority of
academic commentators believe that a majority of at least two-thirds of the supervisory board
members is required pursuant to Section 31(2) of the German Co-Determination Act, which
applies only to an appointment as a director.>>? In most cases, a person is appointed as
a management board member and a chairperson by a single act, which then requires a two-thirds
majority in the supervisory board.*>>* Legally, these appointments are two different acts with legal
consequences for example in the event of a removal, as described in the following paragraphs.

The supervisory board can also appoint a deputy chairperson and even two chairpersons
serving simultaneously.>>* Some scholars consider the dual appointment of the chairperson
position not only inconvenient but also incompatible with the wording of the German Stock

Corporations Act, which provides that a member of the management board (in the singular) can

37 WICKE, H. Der CEO im Spannungsverhdltnis zum Kollegialprinzip-Gestaltungsiiberlegungen zur
Leitungsstruktur der AG. Neue Juristische Wochenschrift, 60(52), 2007, pp. 3755-3758. p. 3756.
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be appointed as a chairperson.®*® Despite the fact that the language interpretation may raise doubts,
there is no reason to believe that the legislator intended to limit the contractual freedom in the
composition of management boards. The prevailing opinion is thus that, although impractical, it
is permitted to appoint two chairpersons because it is not explicitly prohibited by law.>®

As regards the term of office of the chairperson, the same rules apply to him as to the other
directors.®>” The supervisory board, together with the management board, are responsible for the
long-term succession planning of the management board membership.>>® The chairperson can be
appointed for a maximum of five years, but the GCGC 2022 recommends that the term not exceed
three years.*® Re-appointment for another tenure is possible, but only if the same procedure is
followed as for the first appointment. Automatic extension of office is therefore excluded. A new
resolution must be approved by the supervisory board not earlier than one year before the
chairperson’s term of office ends.>®°

Removing of appointed directors or chairpersons is only possible for a grave cause. As
examples of grounds for removal are specified gross breach of duties, inability to manage the
company properly or withdrawal of confidence by the general meeting.*’! There is also
a possibility to demote the chairperson of the management board to an ordinary director. Yet, in
most cases, the reason for the chairperson’s removal also suffices for his removal from the
management board.*®> However, the director cannot be removed from the management board and
stay in the position of the chairperson because only a management board member can serve as

a chairperson.’%
3.4.4.2 The Duty of Coordination and Monitoring

In German management boards, the principle of mutual control of the directors applies. Yet,
the chairperson of the management board has a special statutory duty, broader than that of other

directors, to coordinate and internally control the work of the management board arising from his

355 SPINDLER, G. in GOETTE et al. (eds.) (n 322). Commentary on Section 84, para. 115 and German Stock
Corporations Act, Section 84(2).
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appointment to the office.*** His special status mirrors both (i) internal, i.e. for example during
chairing the management board meetings and preparation of the agenda for the meetings and (ii)
external, i.e. for instance when issuing a press release in the preparation of which he also plays
an important role.>®® It is this statutory duty, albeit without sharp edges, that distinguishes the
position of the chairperson from the spokesperson described below.

This principle is particularly evident in the case of horizontal delegation of powers within the
management board. Nowadays, in most companies, the rule is that due to their size and
organisational convenience, the management of the company is divided into several branches. The
directors are further obligated to control other management board members beyond their narrow
and specifically assigned area of responsibility.*®® The criteria for the division of power may vary,
but in principle, three main categories are distinguished: (i) functional — division according to the
different disciplines within the organisational structure, for example, finance, legal, development,
operations or human resources; (ii) departmental — division according to the sectors in which the
company operates, for example, renewable resources, nuclear energy and non-renewable
resources; and (iii) territorial - division based on the regions in which the company operates, such
as Bavaria, Brandenburg and Saxony.*¢’

Horizontal delegation of powers not only puts the chairperson in charge of a specific
department, most likely the business development department but also makes him responsible for
running the entire management board. Compared to other directors, stricter responsibility to
oversight other fields is attached to the position of the chairperson. Other directors must also
monitor branches they are not in charge of, but only as their secondary responsibility. On the other
hand, for the chairperson the bar is set higher and one of his primary duties is to monitor the work
of other directors and apply remedial measures where appropriate.**® Therefore, the chairperson
plays an important role in allocating competencies to individual directors and oversees the
cooperation of all directors, who regularly report to him on the progress of their activities.*¢’

Some argue that there is no legal basis for such special requirements for the chairperson.?’? It

is generally accepted that the chairperson should contribute to the smooth functioning of the
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management board by virtue of his position. However, substantive decisions, such as the decision
on horizontal delegation of powers, do not belong to the chairperson, but to the articles of
association or, if provided by the articles of association to the supervisory board, alternatively the
entire management board. If the powers to make substantive decisions were conferred on the
chairperson, it would violate the principles of collegiality and equality in the management board
inherent to German law of joint stock companies. Furthermore, according to their view, there is
no legal basis for an increased monitoring role of the chairperson because the law does not provide
him with the instruments to perform this role.’”! According to this point of view, is thus the
chairperson by virtue not entitled to any special rights or duties beyond his organisational and

representative roles.
3.4.5 Management Board Spokesperson

From the appointment of the chairperson shall be distinguished the appointment of the
management board spokesperson. This position is not regulated by law, but it is not prohibited. In
some companies, it is a common practice to appoint a spokesperson instead of a chairperson. The
GCGC 2022 expressly foresees the position of the management board spokesperson. In the GCGC
2022, it is specified that it can be either the chairperson or, when the chairperson is not appointed,
the management board spokesperson who is responsible for the coordination of other directors
and for creating the information streams between the management board and the supervisory
board.?”

Unlike the chairperson, the spokesperson may be appointed by the management board itself
unless appointed by the supervisory board. Interestingly, the appointment of a spokesperson
requires the consensus of all directors, while the appointment of the chairperson requires
a majority vote in the supervisory board.>”® The position of the spokesperson can only be assigned
to one of the directors, i.e. not to persons outside the management board.>’* The rights and duties
of the spokesperson shall be defined in the rules of procedure of the management board.?” In
general, these include representation of the management board or management board meetings
administration,*’® i.e. similar content of competence to that of the chairperson but narrower. Most

importantly, the spokesperson is not given the power to monitor directors. Another formal
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difference is that the name of the spokesperson does not have to be disclosed in business letters
or annual financial statements, which is mandatory for the chairperson pursuant to German Stock
Corporations Act and German Commercial Code.?”’

However, the appointment of a spokesperson is only permitted if the supervisory board does
not appoint the chairperson of the management board.>’® In practice, the question of whether
a chairperson or spokesperson is appointed depends on how much power is intended to give the
person at the top of the management board. If the company wants a fully equal management board,
it appoints a spokesperson. If it wants a person with more powers, such as coordinating or
monitoring powers, it appoints a chairperson.’”® Nevertheless, the boundary lines are not sharply
defined, and a lot depends on the person holding the position and their approach to the function.*°
Another reason to appoint a spokesperson instead of a chairperson may be the possibility of

removal. Unlike the chairperson, the spokesperson may be removed from office without providing

any reasons.>"!
3.4.6 Summary of the Legal Status of CEOs and Chairpersons in Germany

Contrary to the Anglo-American world, the tradition of the CEO is not embedded in the
German two-tier board model. The executive body responsible for the business management of
the company is the management board, which is considered by virtue of law to be a collegial body.
Although the possibility of enacting a unitary board model has been repeatedly discussed, the
choice of board structure has not been enacted to date. Members of a management board are
appointed by the second mandatory body, the supervisory board, which also has the power to
appoint the chairperson of the management board. To avoid the concentration of power and
support checks and balances, parallel membership in the management board and the supervisory
board is excluded. Chair swapping of a chairperson of the management board and a chairperson
of the supervisory board is for the same reasons considered an improper corporate governance
practice.

The appointment of the chairperson is an exclusive power of the supervisory board, which can
decide whether to appoint a chairperson for a multi-member management board. The chairperson

of the management board is considered synonymous with the Anglo-American CEO. However,
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the CEO role has more non-executive connotations, and compared to regular directors, the
chairperson is not given many additional executive powers in the German legal landscape. With
regard to executive powers, the chairperson may be granted a casting and veto vote in the
management board’s decisions by the articles of association. In addition, greater demands are
placed on the chairperson in matters of coordination of boards and supervision of individual
directors.

Companies can also decide to appoint a board spokesperson instead of a chairperson.
However, the legal status of a board spokesperson is distinct from that of a chairperson. Compared
to the chairperson, the board spokesperson is entrusted with fewer powers and his appointment

and removal process are regulated differently.

3.5 Austria

The legal framework in Austria has a lot in common with that in Germany. One of the main
similarities is that the law prescribes a mandatory two-tier organisational board structure
(if the option of SE with a unitary board structure is excluded) with the management board as the
management body and the supervisory board with the compulsory participation of employees as
the body responsible for the supervision.**? Yet, it is important to address the Austrian regulation
and its distinctions, as the chairperson of the management board under Austrian regulation may
be granted more powers than his German counterpart.

Austrian legislation does not regulate the status of the CEO. It only employs the term
chairperson of the management board (der Vorstandsvorsitzende), which is often used, same as
in Germany, as a synonym for the term CEQ. It is generally accepted that the chairperson may be
awarded the honorary title of CEO. The chairperson may even call himself CEO on his own
authority in order to facilitate negotiations, especially with international partners, which is,
however, not associated with any additional function and should be seen as a mere translation of
the term chairperson of the management board.3**

Members of the management board are appointed by the supervisory board, which is also
given the right to select the chairperson of the management board. The Austrian Stock

Corporations Act provides that the supervisory board can appoint one member of the management

382 Austrian Stock Corporations Act, Section 75 and 86.
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board as a chairperson of the management board.*** The management board thus cannot elect its
own chairperson.

Despite the fact that it is not compulsory by law to appoint a chairperson, it is recommended
by the Austrian CGC on the comply or explain basis as an example of good practice to have
a management board with more members, one of whom is appointed as a chairperson.*®> However,
according to Reich-Rohrwig, only 55 per cent of Austrian companies with three or more directors
appoint a chairperson and in the case of a management board with two directors the number is
only 35 per cent.*%¢

What makes the position of the chairperson different from the situation in Germany is the legal
regulation of a casting vote (das Dirimierungsrecht). Unless the articles of association state
otherwise, the chairperson shall have pursuant to Section 70(2) of the Austrian Stock Corporations
Act in case of a tie vote a casting vote. In Germany, it is also possible to give the chairperson or
any other director a casting vote in case of a tie vote but only if stipulated by the articles of
association.*®’

However, what makes the position of the chairperson under Austrian law even more dominant
is that the articles of association can award the chairperson with a right of sole decision as well as
a right of veto.*®® Paradoxically, the origin of these rights lies in the German Stock Corporations
Act of 1937, which was in force in Austria after the Nazi occupation of Austria. One of the guiding
ideas behind this law was the leadership principle (das Fiihrerprinzip) which consolidated the
position of persons at the top of the company. In Germany, this principle was completely
abandoned with the adoption of a new Stock Corporations Act in 1965. In Austria, by contrast,
the explanatory memorandum to the Stock Corporations Act of 1965 continued to count on the
possibility of giving the chairperson the right of sole decision.*’

Some authors argue that the right of sole decision does not contradict the principle of
collegiality and joint liability of the management board. However, some authors hold the view
that the right of a sole decision is incompatible with the concept of joint liability.>*° They argue

that (1) there is not a big difference between the banned right to give instructions and the right of

384 Qustrian Stock Corporations Act, Section 75(3).

385 OSTERREICHISCHER ARBEITSKREIS FUR CORPORATE GOVERNANCE (n 189). Rule 16.

38 REICH-ROHRWIG, J. in ARTMANN, E. and KAROLLUS, M. (eds.) Kommentar zum Aktiengesetz. 6% edn.
Vienna: MANZ Verlag, 2018, 1116 p. ISBN 978-3214083328. Commentary on Section 70, p. 25.

387 SPINDLER, G. in GOETTE et al. (eds.) (n 322). Commentary on Section 77, para. 14.

38 NOWOTNY, CH. in DORALT, P., NOWOTNY, CH. and KALSS, S. (eds.) Kommentar zum Aktiengesetz. 3
edn. Vienna: Linde Verlag, 2021, 3782 p. ISBN 978-3707334647. Commentary on Section 70, para 27.

38 Ibid. para. 27.

3% FELTL (n 55). p. 237.
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sole decision and (ii) it is against the universally accepted collegial nature of the management
board. Maintaining the right of a sole decision would, according to them, create directors of dual
quality, which would bring other problems, such as the question of directors’ liability for their
supervisory tasks.>*!

To summarise, the legal regulation in Austria allows management boards to give the
chairperson extensive executive powers regarding the formation of business management will in
an otherwise collegial management board. Some authors compare this to the Anglo-American
powerful position of the CEO.**?> Nonetheless, it is important to point out that the chairperson
under Austrian law does not have the right the give instructions to other directors, nor has he any

power of extended control over the other directors. In other respects, the legal status of CEOs in

Austria is similar to Germany.
3.6 Czech Republic

This final chapter is of considerable significance since this thesis is written at Charles
University in the Czech Republic. The chapter will interpret the author’s domestic Czech law on
the legal status of CEOs. It will draw on the knowledge presented in the previous chapters and the
practice of other countries. At the beginning of this chapter, a few remarks introducing the
specifics of Czech company law should be presented.

Firstly, the tradition of large public companies with dispersed ownership is not present in the
Czech Republic. Given the history of the communist past, the companies used to be owned either
by the state during the communist era or by a limited number of owners as private limited liability
companies not traded on the stock exchange after the Czech Velvet Revolution in 1989. Despite
the fact that already more than 30 years have passed since the change from a communist centrally
planned economy to a democratic market economy, companies which decide to finance their
operations in another way than being listed on the stock exchange significantly prevail.
Companies are comfortable with raising capital for their operations from banks and citizens

capitalise their wealth in ways other than investing in the stock market.’** Unfortunately, the result

¥ Ibid. p. 237.

32 KALLS, S. In GOETTE et al. (eds.) (n 322). Commentary on Section 77, para. 76.

3% CVANCAROVA, Z. and HUCKA, M. Sprdava Spolecnosti v Zemich Stiedni a Vychodni Evropy. In
HURYCHOVA, K. and BORSIK, D. (eds.) Corporate Governance. 1% edn. Prague: Wolters Kluwer, 2015. 280
p. ISBN 978-8074786549. p. 23.
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is insufficient liquidity in Czech capital markets, which generates a spiral and further discourages
potential investors.>**

In terms of numbers, at the time of writing this thesis, twenty-nine companies are traded on
the PSE (eight on the prime market, eight on the standard market and thirteen on the START
market).>*> The total number of all commercial companies registered in the Commercial Register
is 557,209, of which 27,167 are joint stock companies.>*® It is clear from these figures that the
preferred form of business organisation is to remain a private company which has its own legal
implications, such as lower reporting requirements.*®’

Another reason which does not benefit corporate governance is something that Havel
describes as “practically blind trust in legal positivism”. The other side of this issue is the lack of
interest of companies in soft law legal instruments in the form of recommendations or examples
of good practice.’*® As described in the chapter on the UK, countries with a common law tradition
have more experience with uncodified law and CGCs based on comply or explain principle. As
a consequence of this problem, Czech companies often consider unenforceable rules irrelevant.

To sum up, the environment of the insider system in the Czech Republic does not represent
a very favourable market for stock exchanges and corporate governance in general. Yet, this does

not mean that the situation is not developing in the direction known from more experienced

Western countries that can be inspirational for the Czech Republic in many ways.

3.6.1 Available Board Models

Historically, it was not possible to choose a board organisation structure in the Czech
Republic. All companies had to set up two mandatory bodies, the management board
(prredstavenstvo) and the supervisory board (dozorci rada).*®® Their powers were clearly
separated, with the management board exercising the business management of the company and

the supervisory board being the controlling body.

3% Ibid. p. 22.

3% PRAGUE STOCK EXCHANGE. Official Price List [online]. 2023. Available from:
https://www.pse.cz/en/market-data/statistics/official-price-list. [Accessed 6" March 2023].

39 CZECH STATISTICAL OFFICE. Tabulka poctu jednotek v registru ekonomickych subjektii podle pievazujici
cinnosti a vybranych pravnich forem [online]. 2022. Available from:
https://www.czso.cz/csu/czso/organizacni-statistika-4-ctvrtleti-2022. [Accessed 6™ March 2023].

37T HAVEL, B. et al. Czech Corporate Governance in the Light of Its History and the Influence of the G20/OECD
Corporate Governance Principles. European Business Organization Law Review, 24, 2022, pp. 167-200. p.
169.

3% Ibid. p. 170.

399 CZECH AND SLOVAK FEDERAL REPUBLIC. Act No. 513/1991 Coll, Commercial Code, as amended. 201 3.
Section 173(1).
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The situation changed with the adoption of the Business Corporations Act 2012 as part of the
major recodification of Czech private law. According to the explanatory memorandum to the
Business Corporations Act 2012, the new regulation seeks to facilitate the business management
of companies, and it gives the shareholders an option to choose between a unitary and two-tier
board model in line with the concept of ES.*?° Unitary board companies are gradually gaining in
popularity and relevance, as they already accounted for almost one-third of all joint stock
companies by 2022.40!

However, with the adoption of the Business Corporations Act 2012, legislators opted for
a half-hearted solution, as the law still required the companies that opted for a unitary board
structure to establish two mandatory bodies — a board of directors (spravni rada) and a statutory
director (statutdrni reditel). Most experts understandably criticised this approach.**? The adopted
concept seemed to be wrong both linguistically and factually and was merely regarded as a two-
tier structure with differently named bodies.**?

The call for change has been answered when the Business Corporations Act 2012 amendment
was passed. It came into force in 2021 and created a truly unitary model with only one mandatory
body — a board of directors (spravni rada).*** The Czech Republic has thus joined the countries
that allow companies to choose between a unitary and two-tier board model. This is very pertinent

for the legal status of CEOs and chairperson because their position has traditionally varied

depending on the selected board model.

3.6.2 Definition of the Role of CEOs in Czech Regulation

The legal status of the CEO (generdlni reditel) of companies within the Czech regulation is
only partial and unclear. As in other countries of Continental Europe, the position of the CEO is
not as long-established as in the Anglo-American world. The pressure for regulatory convergence

may raise some interpretative questions in this regard. The Business Corporations Act 2012 does

400 CZECH REPUBLIC. Explanatory Memorandum to the Business Corporations Act (Act No. 90/2012). 2012. p.
57.

401 MINISTRY OF JUSTICE OF THE CZECH REPUBLIC. Final Report of the Regulatory Impact Assessment
[online]. 2022. Available from: https:/justice.cz/web/msp/ke-stazeni [Accessed 29" April 2023].

42 DEDIC, J. and LASAK, J. Monisticky Systém Rizeni Akciové Spolecnosti: Vykladové Otazniky (1. Cést). OR
3/2013, 2013, pp. 65-81. p. 2 or CECH, P. and SUK, P. Prdvo Obchodnich Spolecnosti: V Praxi a pro Praxi
(Nejen Soudni). Prague: Bova Polygon, 2016, 373 p. ISBN 978-8072731770. p. 324.

403 CECH and SUK (n 402). p. 324.

404 CZECH REPUBLIC. Explanatory Memorandum to the Draft Law No. 33/2020, which Amends the Act No.
90/2012, Business Corporations Act, as amended by the Act No. 458/2016. pp. 156 ff.
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not operate with the term CEO and only establishes the duty to appoint a chairperson in multi-
member boards.**

In Czech company law, the term CEO appears in particular in the context of EU law. In the
past, the European Company Act provided in the regulation of unitary board SEs that “the
statutory body of SE is the chairperson of the board of directors, who is simultaneously the CEO,
or the CEO of SE *%. 1t continued stating that “for the business management of the company shall
be responsible the chairperson of the board of directors (chairperson-CEQ), or other natural
person appointed by the board of directors, who has the title of CEO. """ This definition alludes
to an issue peculiar to the anchoring of CEOs in the Czech legal system. The CEO can be either
member of the board, most frequently as the chairperson of the board or an employee standing
below the board level to whom the board vertically delegated the operative business management
of the company.

A similar modus operandi was employed by the Czech legislators in the case of the
transposition of the Second European Shareholder Rights Directive. The Directive was
implemented in the Capital Market Undertakings Act, which created an obligation to include the
following persons in remuneration reports and policies of companies: (i) members of the
management board, supervisory board and board of directors — which covers inter alia CEOs as
board members, and (ii) “a natural person, that is directly subordinate to the management body
of the company and to whom solely has that body delegated business management of the company
at least to the extent of the day-to-day management” — this is an implemented definition of CEOs
standing below the board level.**® This definition was discussed in Chapter 3.2.1, where it was
concluded that it is unsuitable and that companies do not disclose CEOs below the board level in

their corporate governance reporting.

405 Business Corporations Act 2012. Section 44(3).

406 In original wording: “Statutdrnim orgdnem evropské spolecnosti je piedseda spravni rady, ktery je zdroven
generdlnim reditelem, nebo generdlni reditel evropské spolecnosti.” In CZECH REPUBLIC. Act. No. 627/2004
Coll, European Company Act. 2004. Section 26.

In original wording: “Obchodni vedeni prislusi bud’ predsedovi spravni rady, ktery za né nese odpovédnost
(predseda-generalni reditel), nebo jiné fyzické osobé jmenované spravni radou, ktera ma titul generalni
reditel. ” Ibid. Section 35.

408 Czech Capital Market Undertakings Act. Section 121m(1).
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3.6.3 Definition of the Role of CEOs in Czech Academia

CEOs in the Czech academic community are often perceived as senior employees below the
board level to whom the operative business management of the company has been delegated.**
Unlike in Germany or Austria, the opinion that the term CEO can be used interchangeably with
the term chairperson of the management board is rather rare.*!°

Yet, the author would argue that Czech CEOs should be board members rather than senior
employees. This view is supported by the reasons discussed in the following paragraphs.

The first and most important reason concerns the powers of the board and the possibility of
their delegation. As regards internal governance powers, the board is primarily responsible for (i)
day-to-day business management, (ii) fundamentals of business management and (iii) strategical
and conceptual governance of the company.*!! Out of these three powers, only the day-to-day
business management can be delegated outside the board, either horizontally to an individual
director or vertically delegated to a person standing outside the board.*!? The remaining two
powers cannot be entrusted to individuals other than directors.*!* Therefore, CEOs who are not
appointed as directors have very limited powers compared to those who are also directors. CEOs
who cannot intervene in fundamental questions of business management and strategical and
conceptual governance of the company can hardly deliver a clear purpose, a coherent strategy and
a long-term view to the company, as expected from CEOs by Fink in the quote at the beginning
of this thesis.

The second argument relates in particular to two-tier boards. Suppose the company decides to
vertically delegate a considerable amount of business management to senior management,
including the CEO, standing outside the management board. In that case, the question arises, what
should be the role of the management board? In the situation of not having any executive directors
on the board, it would de facto create a three-tier board model, where the supervisory board
controls the management board, the management board controls senior employees, and senior

employees perform the business management. At the same time, this practice i1s emptying the

49 HAVEL, B. et al. Corporate Governance na Pomezi Zdkona a Soft Law. Prague: Wolters Kluwer, 2022, 276 p.
ISBN 978-8076765573. p. 71. Or HURYCHOVA et al. (n 181). Foreword.

410 BEJCEK, J. O Stietu Zdajmii Podnikatelii a Jejich ManazZerii. Pravni Rozhledy 13/2004, 2004, pp. 492-405. p. 492.
However, the article does not address CEOs directly. It only discusses managers as board members.

41 CZECH REPUBLIC. Judgment of the Supreme Court of 11" September 2019, Case No. 31 Cdo 1993/2019,
CZECH REPUBLIC. Act No. 89/2012 Coll, Civil Code, as amended. 2012. Section 163 and Business
Corporations Act 2012. Sections 435(2) and 456(2).

412 CECH and SUK (n 402). pp. 112 ff.

413 Bysiness Corporations Act 2012. Section 435(2), CZECH REPUBLIC (n 411) and STENGLOVA, 1. et. al.
Akciové Spolecnosti. Prague: C. H. Beck, 2023, 808 p. ISBN 978-8074009143. p. 576.
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powers of the management board, which by law should be responsible for the business
management of the company.*'* A parallel argument can also be presented for the unitary board
companies, where, for example, in the UK, it is recommended that boards should have
an appropriate combination of executive and non-executive directors to ensure a better
information flow within the board.*'> Thus, a board composed only of non-executive directors
would violate this principle and the most senior managers, such as the CEO, should be members
of the board.

Thirdly, the view presented in Czech academic literature that CEOs are considered to be
members of management separate from corporate bodies in a traditional corporate governance

conception,*!®

should be described as rather inaccurate. Although it is usually possible to appoint
a CEO standing below board level, most researched countries consider the CEO to be an executive
board member.*!7 As stated, in Germany and Austria, the terms chairperson of the management
board and CEO are used interchangeably. CEOs in the UK and USA are also usually board
members.*!® In Sweden, the CEO is even a separate corporate body with comparable powers as
the Czech management board.*!° On the other hand, some countries, such as Italy, consider CEOs
to be senior executive employees who are subject to similar rules as the board.**

Fourthly, empirical research conducted by the author found that all companies listed on the
PSE, which hold the position of CEO, appointed him as a board member, in most cases as
a chairperson of the board.**! This corresponds with the assumption that CEOs are very important
figures within the company’s organisational structure, which reflects in their legal status.

Finally, the appointment of the CEO as an employee cannot be recommended because of the
controversial judgments of Czech courts on the validity of employment contracts of managers

under Czech law, which are briefly introduced in the next section.

414 Business Corporations Act 2012. Section 435(2).

415 See Chapter 2.3.2.2.

416 HAVEL et al. (n 409). pp. 71 ff. or FILIP, V. and LASAK, J. In LASAK, J. et al. Zikon o Obchodnich
Korporacich. Komentar. 2™ edn. Prague: Wolters Kluwer, 2021, 2628 p. ISBN 978-8075988812. Commentary
on Section 396.

417 See Chapter 2 or DAVIES, P. Corporate Boards in the United Kingdom. In DAVIES et al. (eds.) (n 49). p. 728.

418 See Chapter 2.

419 SKOG, R. and SJOMAN, E. Corporate Boards in Sweden. In DAVIES et al. (eds.) (n 49). p. 728.

420 BODLAK, F. Sprdvni Rada Akciové Spolecnosti v Ceské Republice a Italii. Obchodnépravni Revue 3/2015, 2015,
pp- 65-89. p. 80.

421 See Annex No. 1. The table shows that 23 out of 29 companies have CEO as a board member, 4 companies have
not established the position of CEO and in 2 companies is the position vacant.
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3.6.3.1 Excursus Into the Issue of Concurrent Functions

In the Czech company law, as described above, it is allowed that the board vertically delegate
operative business management to the management below the board level under conditions of
liability for selection, instructions and oversight.**? Yet, the management is not considered to be
a separate body within the organisational structure of the company. The legal status of
management corresponds to senior employees.**

The concurrence of functions of a director and an employee and the possibility of carrying out
the powers of the director in the position of an employee under a valid employment contract is the
subject of endless legal disputes and academic debates.*>* This issue has been associated with
Czech company law already since the 1990s and the former Commercial Code. There have been
repeated turnabouts in question whether employment contracts of directors, for example, for the
position of CEO, are valid or invalid.

Except for a short period of time when the former Commercial Code allowed to delegate of
business management to individuals in an employment relationship with the company, the
legislators left this question unanswered.**> The issue has been addressed mainly by courts, which
considered the concurrence of functions under the Business Corporations Act 2012
inadmissible.**®

The situation has changed with the ruling of the Constitutional Court,**” which was followed
by judgments of other court instances.*”® The Constitutional Court ruled that the managerial
employment contracts should be considered valid in the interests of the fundamental principles of
private law, i.e. the principle of the free will of the contract parties and the principle of pacta sunt
servanda. The Supreme Court established that the parties may agree that the Labour Code governs
their contractual relationship, but only within the limits set by mandatory regulation of company
law. Thus, the contractual relationship between the parties is not a performance of dependent work

within the meaning of the Labour Code.**

422 CZECH REPUBLIC (n 411).

43 DEDIC and LASAK (n 402). p. 2

424 See for example CZECH REPUBLIC. Judgment of the Supreme Court of 6th May 2006, Case No. 29 Odo
1773/2006 or VRAIJIK, M. Vybrané otdzky delegace exekutivy na vedouci zaméstnance. In HURYCHOVA and
BORSIK (eds.) (n 393). pp. 230 ff.

425 Czech Commercial Code. Section 66d.

426 CZECH REPUBLIC. Judgment of the Supreme Court of 28" January 2015, Case No. 21 Cdo 1116/2014.

427 CZECH REPUBLIC. Judgment of the Constitutional Court of 13" September 2016, Case No. I. US 190/15.

428 CZECH REPUBLIC. Judgment of the Supreme Court of 11" April 2018, Case No. 31 Cdo 4831/2017.

429 Tbid.
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Although the court ruling has clarified some interpretation questions, the situation regarding
concurrent functions is still unclear. Many questions remain unanswered and managerial
employment contracts are still subject to litigations. The question has recently been addressed by
the European Court of Justice in a preliminary ruling initiated by the Czech court. It determined
that the practice of the Czech courts, which does not consider managers performing board tasks
to be employees, conflicts with the EU law.*** This ruling was followed by the Supreme
Administrative Court, but at the same time, it raised further legal challenges.**!

Some of the issues that still raise questions are the appointment and removal from the office,
the remuneration, the duty to approve the contract by the competent body, implications of failure
to exercise due care or compensation in the event of a work accident.**? For these reasons of legal
uncertainty, it can be only recommended that the board's duties are performed under a contract on

the performance of an office of the director approved by the general meeting.
3.6.4 Position of CEOs in a Two-Tier Board Model

The traditional, and until 2014 the only available board model in the Czech Republic, is the
two-tier board model. It is based on the German two-tier board model with minor modifications.
The general meeting of shareholders has a stronger position than in Germany, as it appoints not
only members of the supervisory board but also members of the management board unless this

power is delegated to the supervisory board by the articles of association.**3
3.6.4.1 Management Board

The first mandatory body is the management board, which is responsible for the business
management of the company.** As in other countries, it is common and foreseen by law that
operative business management will be divided by branches among individual directors based on
a horizontal delegation of powers.***> Each director is then responsible for his area of business

management as well as for overseeing areas assigned to other directors.**

430 EUROPEAN UNION. Judgment of the Court of Justice of the European Union of 5" May 2022, Case No. C-
101/21.

431 CZECH REPUBLIC. Judgment of the Supreme Administrative Court of 20" July 2022, Case No. 10 Ads 262/2020.

421 ASAK, J. In LASAK et al. (n 416). Commentary on Section 59.

433 Business Corporations Act 2012. Section 438(1).

434 Ibid. Section 435(2).

435 Czech Civil Code. Section 156(2).

436 CERNA, S. etal. Pravo Obchodnich Korporact, 2" edn. Prague: Wolters Kluwer, 2021, 656 p. ISBN 978-807596-
991-8. p. 423.
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The Business Corporations Act 2012 provides that the management board has three members
unless the articles of association state otherwise. Nothing legally prevents companies from
establishing single-member management boards. Yet, a single-member management board is
regarded as an improper corporate governance practice by CCGC 2018, which stipulates that the
management board should have at least three members.*” The consequence of a multi-member

board of directors is the obligation to appoint a chairperson described below.*3

3.6.4.2 Supervisory Board

The second mandatory body is the supervisory board, which is primarily responsible for the
monitoring of the business affairs of the company. As a consequence of the adoption of modern
corporate governance codes, its advisory function is also emphasised.*® The members of the
supervisory board are appointed primarily by the shareholders at the general meeting. In
companies with more than five hundred employees, employees appoint one-third of the members
of the supervisory board under the co-determination mode. There is also the possibility of linking
the right to appoint members of the supervisory board to individual shares.**

Contrary to Germany or Austria, the supervisory board is not entitled to appoint members of
the management board. This power belongs to the general meeting unless the articles of
association provide otherwise.**! Yet, a typical practice of large companies is to opt for the
“German” governance model, where the supervisory board appoints members of the management
board and approves their contracts on the performance of an office.**?

The incompatibility of functions in the supervisory board and the management board applies.
As in similar countries with a two-tier board model, management board members are barred from
being concurrently members of the supervisory board and vice versa.*** The insistence on a strict
separation of management and supervision represents the main distinction between unitary and
two-tier board models. In the case of the Czech Republic, where it is possible to choose between

the two board models, this regulation puts companies with the two-tier board model at

a disadvantage, as they do not have a choice to concentrate the powers in one body. However, the

BT CCGC 2018. Principle 5.4.

438 Business Corporations Act 2012. Section 44(3).

9 CCGC 2018. Principle 7.1.

449 Business Corporations Act 2012. Sections 447 ff.

441 Tbid. Section 438(1).

42 See for example: CEZ, a.s. Articles of Association effective from 30" June 2022 [online]. 2022. Available from:
https://www.cez.cz/cs/pro-investory/korporatni-zalezitosti/stanovy-cez-a.-s.-ucinne-od-30.-cervna-2022-
160388 [Accessed 28" April 2023]. Art. 18.

43 Business Corporations Act 2012. Section 448(4).
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solution should be pressure on the separation of executive and non-executive roles in the unitary
board model rather than allowing a combination of these roles in a two-tier board model.***
Similar to Germany, the retiring chairperson of the management is sometimes appointed as
the chairperson of the supervisory board.**> This practice weakens the separation of managerial
and supervisory functions and the independence of the supervisory board. Therefore, it should be
recommended to avoid this practice. If a company nonetheless decides to appoint the former
chairperson of the management board as the chairperson of the supervisory board, it should be

explained and rationalised to shareholders and other stakeholders.

3.6.5 Position of CEOs in a Unitary Board Model

As explained above, the Czech Republic decided to join the countries that give shareholders
the freedom to choose the organisational board model based on their preferences. Since the unitary
board model is not inherent to Czech law and the enacted legislation was not flawless, a number
of interpretation questions arose, especially regarding the relationships between the various actors
of the company.**¢ The version of the Business Corporations Act, which is in force since 2021,
enacted an option to designate a true unitary board with the board of directors as the only
mandatory body. The amendment fortunately clarified many of these questions.

The current state of legislation follows foreign models and combines business management
and supervision of business affairs in the board of directors.**” Division into executive and non-
executive members is not regulated by law, but CCGC 2018 recommends that the power of the
board of directors should be divided between executive and non-executive directors and at least
half of the directors should be non-executive.*

Due to the small market of companies in question and the short period since adopting the new
legislation, the question of CEO and chairperson duality has not been subjected to much
discussion. Zadéra concluded that Czech boards can decide between the two models, either they

can combine the positions of CEO and chairperson of the board, or they can separate these roles

444 For more details see Chapter 3.3.

45 See for example Mr. Roman in CEZ, a.s. In MINISTRY OF JUSTICE OF THE CZECH REPUBLIC. Upiny vypis
z obchodniho rejstitku spolecnosti CEZ, a.s. [online]. 2023. Available from: https:/or.justice.cz/ias/ui/rejstrik-
firma.vysledky?subjektld=59933&typ=UPLNY [Accessed 15" May 2023].

46 DEDIC and LASAK (n 402).

47 Business Corporations Act 2012. Section 456(2).

48 CCGC 2018. Principle 8.6.
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for the reasons described in previous sections of this thesis.*** More attention to the separation of

the roles was given in the CGCs, which are analysed below in Chapter 3.6.8.
3.6.6 Appointment and Removal of the Chairperson of the Board

If the board consists of more than one director, it is legally obliged to appoint a chairperson.**°
The majority of Czech legal doctrine concludes that the provision has a mandatory character as
a status question. **! However, there is no sanction if the chairperson is not appointed. There is
even one company listed on the PSE with a multi-member management board without
an appointed chairperson.**? Eichlerova argues that companies may derogate from the provision
if it is in their interest.*®> According to the author, the mandatory obligation to appoint the
chairperson seems unsuitable for regulating such private law relationships. It should have rather
a non-mandatory nature with the possibility of modification and explanation by the company.**
Hence, in spite of the fact that appointing a chairperson to a multi-member board is good practice,
it should work as a non-mandatory provision with the possibility to departure.

The chairperson is appointed by a simple majority of votes of the directors from among
themselves, i.e. chairperson must be a board member.*>> Unlike in Germany and Austria, the
chairperson is not appointed by the supervisory board under the default regulation. Yet according
to the prevailing view, this provision is non-mandatory and the articles of association may specify
a different procedure for the appointment of the chairperson, such as an appointment by the

d*® or shareholders at the general meeting. **’ This position was also supported

supervisory boar
by the explanatory memorandum to the amendment of the Business Corporations Act 2012, which

however referred to a regulation not passed by the legislators in the final version.*®
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A contrary view on the mandatory nature of the provision could be inferred from the unifying
opinion of the Supreme Court, which classified competencies and decision-making processes of
corporate bodies as status questions which under Czech law have generally mandatory nature.*>’
This conclusion is also supported by the fact that the regulation of cooperatives, unlike the
regulation of companies, explicitly states that “the board appoints its chairperson ... unless the
articles of association state that he is appointed by the members’ meeting.”*®® The author is
inclined to the majority view of the non-mandatory character of the provision. The provision shall
have rather a non-mandatory character in the interest of the principles of private law and the
intentions of the legislators stated in the explanatory memorandum.

The term of the office is not limited by law or CCGC, but the chairperson can be removed
from the office under the same conditions as he was appointed. Unlike in Germany or Austria, the
general rule is that the chairperson may be removed at any time, even without providing any

reasons, unless the articles of association or internal rules of procedure provide otherwise.*¢!
3.6.7 Legal Status of the Chairperson of the Board

The common administrative responsibilities of the chairperson usually include chairing
management board meetings and coordinating the activities of the management board as
a whole.*®> The chairperson often convenes board meetings, sets their agenda, and invites all the
participants. If the chairperson chairs a specific board meeting, he must sign the minutes from the
meeting.*> The chairpersons of the management and supervisory board should also coordinate
the cooperation between the two boards.***

In practice, the chairperson can chair the general meeting of shareholders, but to perform this

role, he must be elected by the shareholders on an ad hoc basis.*®> As regards procedural legal

status, the chairperson acts on behalf of the company before the court.*®® Other powers of the
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chairperson may be laid down in the articles of association or the rules of procedure of the
management board.

In terms of executive powers, the most important is the chairperson’s casting vote. The
chairperson shall have a casting vote unless the articles of association provide otherwise.*¢” This
provision may be derogated either by no one having a casting vote or by giving a casting vote to
a person other than the chairperson.*

Otherwise, the management board is a collegial body that decides by majority vote.*¢® It is
evident that creating directors of different categories is impossible. It is not allowed to give some
directors more votes than others or give some directors a right of sole decision, as this would be
a clear violation of the principle of collegiality.*”°

An issue which is not clear is the question of a veto vote. It can be determined that unanimous
consent of all directors is necessary to adopt a decision, which would create a de facto veto vote
for all directors. It appears that Stenglova maintains the view that a veto vote of its kind is
permissible, as she states that it can be determined that a specific director must vote in favour of

a certain decision in order for it to be passed.*’!

With this view agrees in principle Lasidk, who
adds that directors have a veto vote on matters that fall within their assigned range of operation in
the context of the horizontal delegation of powers.*’? It seems there is consensus that a vote of
a particular director might be required to pass a specific decision. Yet, this should not work to the
advantage of the chairperson. It would be contrary to the principle of collegiality to grant the

chairperson with ultimate veto vote for all board decisions.

3.6.8 Development of the Role of CEOs in Corporate Governance Codes

The Czech Republic adopted three codes of corporate governance in its history. Firstly, the
Corporate Governance Code based on the OECD Principles was adopted in 2001. This was
followed by a revised CCGC in 2004, which was likewise based on updated OECD Principles.
After that, the Czech Republic did not follow the practice of other countries that regularly updated
their corporate governance codes. The new Corporate Governance Code prepared by the non-

profit organisation Czech Institute of Directors, was introduced only in 2018. This is also the latest
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version of the CCGC, which has not been revised since and is in force to date. At this point, it is
worth mentioning that the CCGC would deserve to be brought up to date, especially in light of
the major amendments to the Business Corporations Act 2012 outlined above. Amendments to
legislation make it difficult to interpret some provisions of CCGC 2018 that no longer correspond
to the applicable law.*”

The CCGC 2001 included Provision 1.7, which recommended that the management board
should have “a strong independent non-executive element”.*’? This element should be represented
by “a senior respected person”, which should ensure that the power of decision is not concentrated
in the hands of a single person. The provision also stated that if the company decides to combine
the roles of CEO and chairperson, it should publicly justify the rationale of this decision. This

475 which was a push for the separation

provision was clearly inspired by the UK Combined Code,
of roles since the 1990s under the influence of the Cadbury report.*’® It can be inferred that the
preferred way in most large companies under the CCGC 2001 would be to separate the roles.

The CCGC 2001 also addressed the issue of the legal status of the CEO as an employee, which
runs through the Czech company law history like a red thread.*”” It criticised the common practice
in many companies, where the supervisory board met very infrequently, once or twice a year, and
the management board was de facto the supervision body. The management board appointed its
own management (including the CEO), who were not members of the management board and
worked only in positions of regular employees, thus were not directly accountable to shareholders
and other stakeholders.*’® This practice was regarded as highly problematic, as it was not
transparent and contradicted the OECD Principles of Corporate Governance 1999.47

Along with the revision of the OECD Principles Corporate Governance in 2004, a new version
of CCGC 2004 was published. The CCGC 2004 once again drew attention to the problems

identified in its previous version, i.e. (i) separation of the roles of CEO and chairperson is

considered good practice and combing of the roles should be publicly explained, and
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(i1) delegation of business management to employees as described in the previous paragraph is
highly problematic and caused many judicial litigations.*®* The issue of concurrent functions was
further elaborated by explaining that the director’s duties cannot be performed on the basis of
an employment contract, but the directors could conclude an employment contract with the
company for activities that do not fall within the scope of business management of the company.*8!

Moreover, the CCGC 2004 addressed as welcomed the amendment of the Commercial
Code*®? which introduced unlimited liability of directors de facto, i.e. CEOs who are not members
of the management board and have only entered into an employment contract with the

company.*®® If it were not for this amendment, managers would only be liable for up to four and

a half multiple of their monthly salary as regular employees under the Labour Code.*3*

3.6.8.1 Czech Corporate Governance Code 2018

A revised private CCGC, reflecting the amendments to the Czech company law as well as the
OECD Principles 2015 and EU law, was published in 2018. The CEO is defined as the “executive
officer of the company (vykonny reditel spolecnosti)” and as an officer (Feditel) is also labelled
“any other person under the direct management authority of the relevant appointed body of the
company to whom that body has delegated a substantial part of it is management authority.”*%
It seems that the first part of the definition encompasses CEOs as board members and the second
part CEOs standing below the board level to whom the board has delegated the business
management of the company.

The CCGC 2018 is silent on the position of the chairperson as well as on the separation of the
roles of chairperson and CEO. Yet, it includes a provision stating that “the management board
should create and enforce a proper and effective organisational structural framework of the
company. "**% Moreover, Principle 5.1.3 of the CCGC 2018 provides that “the management board

should ensure that its decision will not be adopted under the influence of one member, a small

group of members or unacceptable influence of other persons.”*®’ These provisions are

4% KOMISE PRO CENNE PAPIRY (n 465). Chapter VI.
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usporadani spolecnosti.” In CCGC 2018. Principle 5.2.
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unfortunately too vague to determine whether it could also mean the separation of the roles of
CEO and chairperson as good practice. Since the CCGC 2018 is inspired by German and Austrian
CGCs,*® which do not deal with the separation of CEO and chairperson roles, the author finds
this rather unlikely. A methodology for the CCGC 2018, which should further clarify the
provisions of the CCGC 2018, is being prepared but unfortunately has not been released yet.*%’
Nevertheless, the CCGC 2018 includes one provision on the separation of roles within bodies
in companies with a unitary board structure. It reads as follows: “The chairperson of the board of
directors should not simultaneously hold the position of the statutory director of the company.”**
There is a certain parallel to the separation of CEO and chairperson, as the statutory director could
be considered a similar body with similar legal status as the CEO. The statutory director was, in
particular, responsible for the day-to-day business management of the company same as the CEO
in the traditional CEO model.*! However, this provision is now obsolete because of the
amendment to the Business Corporations Act 2012.%? This amendment abolished the position of
the statutory director and left the board of directors as the only statutory body in the company
with a unitary board structure. Perhaps, it could be inferred that as a consequence of the
aforementioned amendment to the Business Corporations Act 2012 and the obsolete provision of
the CCGC 2018, the CEO should be one of the executive directors and the chairperson one of the

non-executive directors. This would be in the interests of the proper and effective organisational

framework of the company.

3.6.8.2 Recommendations for the Future Czech Corporate Governance Code

In the author’s view, it would be desirable to include an explanation of the fundamental
differences between unitary and two-tier board organisational structures in the revised CCGC.
This should include a provision either, (i) recommending the separation of roles of CEO and
chairperson in unitary board structure companies which corresponds with the separation of
management and supervision in two-tier board companies, or (i1) adopting alternative measures.

For a more detailed rationale for this provision, see particularly Chapters on the UK and the USA.

8 CCGC 2018. Introduction.
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These countries are model examples of the practice of unitary board governance and have a high
number of companies with separate chairperson and CEO roles.

It can be welcomed that the CCGC 2018 contains the standard recommendation on the
separation of executive and non-executive directors and their independence.*’* Furthermore, the
CCGC 2018 recommends the establishment of board committees, which play a significant role in
good corporate governance.** On the contrary, the legal institute of the lead director is not
included in the CCGC 2018. The introduction of the lead director is based on the recommendation
of OECD Principles and can be proposed especially in companies which combine the roles of
CEO and chairperson.*” In such cases, the lead director can contribute to reducing the agency
costs and moral hazard of powerful CEOs and chairpersons.**®

Regarding the two-tier board companies, the CCGC 2018 does not include a provision on a
problematic practice of chair swapping between the position of the chairperson of a management
board and the position of the chairperson of a supervisory board. It should be regarded as
an improper corporate governance practice as it weakens the supervisory board's independence
and monitoring role. Therefore, the recommendation should be that the retiring chairperson of the
management should not immediately become the chairperson of the supervisory board. In case of

non-compliance, the decision to divert from the recommendation should be justified.

3.6.9 Case Study on the Separation of the Roles of CEO and Chairperson of the Management Board

in Companies Listed on the Prague Stock Exchange

To determine whether the rules in books work in action, the author conducted a case study on
the practice of 29 companies listed on the PSE on the prime market, standard market and START
market. The survey was conducted on companies listed on the PSE, recognising that some
companies operating in the Czech market have chosen foreign exchanges to trade their shares.
The entire table is attached as Annex No. 1 of the thesis.

The first general remark is that for a majority of companies, there is a lot of space for
improvement in their corporate governance reporting. Many surveyed companies do not publish

their corporate governance and remuneration reports on their websites, making it more

493 CCGC 2018. Principles 8.6 ff.
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49 For more information see Chapter 2.3.2.1.
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complicated to find relevant information for their investors and the general public. When the

companies publish the reports, they often do not comply with all the legal requirements.

497

To sum up the findings relevant to this thesis:

1.

The majority of companies opted for a two-tier board model, which has a longer tradition
in the Czech Republic. The sample includes twenty-five two-tier board companies
(eighteen Czech two-tier board companies, two Austrian two-tier board companies, two
Slovak two-tier board companies, two two-tier board SEs and one Dutch two-tier board
company). As far as unitary board companies are concerned, four companies opted for
the Czech unitary board model. This finding confirms the assumption that the two-tier
board model remains the conventional board organisational model in the Czech Republic.
If the company establishes the position of CEQ, it is occupied by one of the directors.
There is no single surveyed company which would appoint a CEO standing outside the
board. Twenty-three out of twenty-nine companies appoint the CEO from within the
board, and the remaining six companies do not operate with a CEO position. The author
considers this to be a good practice because, as described in more detail in Chapter 3.6.3,
the appointment of a senior employee as a CEO and conferring more supervisory powers
on the board has its limitations under the Czech legal environment.

The companies often combine the positions of CEO and chairperson. As far as the CEO
and chairperson duality is concerned, it is not as emphasised in the Czech Republic as in
the Anglo-American world. Yet, with the expansion of unitary board companies, more
attention should be paid to this issue.

Firstly, regarding the two-tier board companies, fifteen companies appointed the
same person as the CEO and chairperson, and two companies decided to separate the
positions of CEO and chairperson. The rest of the companies either do not have
a chairperson (three companies) or do not operate with the position of CEO
(five companies). As explained in the thesis, the management board is responsible for the
business management of the company in a two-tier board model. Therefore, it is common

that the positions of CEO and chairperson are combined. This is not unsettling from the

497 See for example Kofola CeskoSlovensko a.s. Remuneration report of Kofola CeskoSlovensko a.s. 2021 [online].
2022. Available from: https://investor.kofola.cz/en/investor-2/reports-and-presentations/financial-reports
[Accessed 8™ May 2023]. Even though Kofola CeskoSlovensko a.s. published the remuneration report, it does
not meet the legal requirements. The remuneration report does not list the individual members of the
management board and supervisory board. Also, HAVEL et al. (n 397). p. 186.
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corporate governance perspective as a separate body is responsible for the non-executive
monitoring function — the supervisory board.

Secondly, regarding the unitary board companies, only a small research sample of
four companies is available. Interestingly, each of these companies differs in its approach
to the matter.

As an example of good practice can be assessed the company FIXED.zone a.s.,
which appointed two different individuals to the positions of CEO and chairperson. This
corresponds with good corporate governance standards to separate the roles of CEO and
chairperson known from countries with a tradition of unitary board companies.

The HARDWARIO a.s. company combines the roles of CEO and chairperson in
one individual and no justification for this decision is available in its corporate
governance reports. Although it is allowed to combine the two roles as one size approach
does not fill all, the reasons for this decision should be provided.

The AtomTrace a.s. company does not operate with the term CEO and only
appointed the chairperson of the board. This is most likely based on the fact that the CEO
position is not enshrined in Czech law.

In terms of corporate governance, the worst approach takes the COLOSEUM
HOLDING a.s. company. The board of this company has only one member, who is also
the CEO. This approach can be described as an example of bad practice. The company
does not comply with the recommendation of the CCGC 2018 that the board should have
at least three members.**® All executive and non-executive powers are concentrated in
one person. There is an apparent lack of checks and balances to constrain the powerful
CEO of the company. The management of the company is non-transparent for
shareholders and potential investors because the sole director has a conflict of interest of
being not only in charge of the business management but also of overseeing the business

affairs.

3.6.10Summary of the Legal Status of CEOs and Chairpersons in the Czech Republic

German law had historically the most significant influence on Czech company law. The only

possible organisational board model was the two-tier board model. It establishes two mandatory

bodies, the management board as the executive body and the supervisory board as the non-

8 CCGC 2018. Principle 8.5.
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executive body. The recodification of Czech private law followed the concept known from the
SEs. It allowed shareholders to opt for a unitary board model known from the Anglo-American
world. The managerial and supervisory roles are combined in one body — the board of directors.
As the unitary board model is gaining popularity, more attention must be paid to the consequences
of the concentration of powers in a single body.

Similarly, as in Germany or Austria, the position of CEO is not inherent in the Czech legal
system. The regulation of the legal status of CEOs is not contained in the Business Corporations
Act 2012. It is implemented in Czech regulation mainly through EU law. A dual definition of
CEO was adopted from the Second European Shareholder Rights Directive. On the one hand, it
includes a CEO as a member of the management board or board of directors and, on the other
hand, a CEO standing outside the board, which is defined as “a natural person, that is directly
subordinate to the management body of the company and to whom solely has that body delegated
business management of the company at least to the extent of the day-to-day management”.

The author examined the reasons, why having a CEO as a board member should be the
preferred approach. These arguments include: (i) limited delegation of business management is
allowed under Czech law, (ii) emptying the powers of boards if the most senior managers are not
board members, (iii) the comparison of the practice of other countries, (iv) findings of empirical
research conducted by the author and (v) the legal uncertainty in the question of the validity of
management employment contracts under Czech law.

Under Czech law, more attention is paid to the legal regulation of the chairperson of a board.
The chairperson of a management board is often at the same time the CEO of a company. Unlike
in Germany or Austria, the two terms are not perceived as synonyms in the Czech Republic. The
Business Corporations Act prescribes an obligation to appoint a chairperson to multi-member
boards. There is no consensus on whether the provision is of mandatory nature, the author is
inclined to the view that it is not. Unlike in Germany or Austria, neither the directors nor the
chairperson, are appointed by the supervisory board under the default regulation. The prevailing
academic view, with which the author agrees, is that the articles of association can determine
a different appointment procedure. The role of the chairperson has mainly an administrative
character. However, the chairperson has a casting vote in the board’s decisions and under certain
circumstances a right of veto.

The Czech Republic has adopted three corporate governance codes in its history. The first was
adopted in 2001, the second in 2004 and the last one in force at the time in 2018. The first two
CCGCs contained provisions recommending the separation of roles of CEO and chairperson or at

least having a strong independent non-executive element on the board. The CCGC 2018 does not
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have an explicit provision on the separation of roles. It only recommended that the positions of
the chairperson of the board and the statutory director should not be combined. However, the
amendment to the Business Corporations Act abolished the position of statutory directors and this
provision is now obsolete.

The author suggested potential recommendations for revision of the CCGC. These include
(1) a recommendation to highlight the differences between the corporate governance of unitary
and two-tier board models, (i1) a recommendation to separate the roles of CEO and chairperson
of the board under the unitary board model or adopting alternative measures to avoid
concentration of power in the hands of one individual and (iii) a recommendation to avoid chair-
swapping between the positions of a chairperson of a management board and supervisory board
in two-tier board companies.

Finally, the author conducted a case study on the practice of companies listed on the PSE. The
main findings are that (i) the majority of companies operate under the two-tier board model,
(i1) one of the board members serves as a CEO if the company operates with the position of CEO,
and (iii) the companies do not pay much attention to the separation CEO and chairperson roles.

These roles are separated only in three companies from the sample.
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Conclusion

This thesis sets out to answer the research question of whether there is a universal legal status
of the CEO applicable worldwide, and if not, to identify what connecting and distinguishing
features are relevant in different jurisdictions. The background of the proposed research question
is the fact that irrespective of their definition, CEOs represent integral components of the board
organisational structure of companies around the world. Already from the beginning of the 20th
century, the importance of hired professional managers was growing due to the separation of
ownership and control of companies. The shareholders were no longer able to manage all
company affairs themselves. The extensive delegation of power to managers also brought new
unforeseen problems. As explained by the agency theory, the motivation of shareholders differs
from that of hired managers. Managers have the tendency to abuse their powers and pursue their
own interests instead of serving in the best interests of the managed companies. To battle
omnipotent managers a number of legal strategies were introduced. In addition to rules and
standards, more attention was given to setting incentives in the form of rewards and trusteeships,
emphasising the appointment and removal rights, giving more decision powers to stakeholders,
or making use of the possibility to enter or exit the relationships with the company.

The growing number of regulations make the legal status of CEOs a very complex question.
The argument is present that there is considerable convergence between the approaches to board
governance across the world. It is true for the ultimate goals to be achieved but not for the ways
of getting to these objectives. The goal is a well-functioning board organisation with effectively
distributed powers. However, different jurisdictions deal differently with regulating relationships
within companies, which is understandable given the cultural, social and historical background.
Therefore, to answer the first research question: there is no universal legal status of CEOs
applicable worldwide.

This thesis examines two main approaches to the legal status of CEOs. The first group are
Anglo-American common law countries with a long tradition of a unitary board model. The UK
and the USA are countries where only one statutory body is established — the board. Therefore,
companies must deal with the concentration of management and supervisory powers within one
board. To address the potential conflicts of interest, boards in Anglo-American countries are
typically composed of an appropriate combination of executive and non-executive directors. This
issue mirrors the legal status of CEOs, as the main question is whether the CEO, as an executive
director responsible for the business management of the company, should also be the chairperson

of the board, which is considered a non-executive position. In the past, it used to be common to
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combine both positions. Yet, this practice has been criticised in recent history for reasons
examined in this thesis. As a consequence, even in the USA, which was the main representative
of countries combining the roles, the majority of companies separate the positions of CEO and
chairperson. Nevertheless, the matter is not clear cut, and even though most jurisdictions
recommend separating the roles, it is usually based on a non-mandatory provision with the
possibility of non-compliance when rationalised.

The second analysed group are traditionally two-tier board companies in Continental Europe.
The tradition of the CEO is not ingrained in Austria and Germany. Although the regulation and
commentaries on the legal status of CEOs in continental European countries are less
comprehensive than in the Anglo-American world, it is evident that the position of CEO or
chairperson has its place within a modern organisational framework of companies. CEOs are
perceived as the highest executive directors and members of the management board. The issue of
CEO and chairperson duality is not significant in two-tier board companies, as management and
monitoring powers are separated by virtue of the two-tier board structure. If generalised, CEOs in
a unitary board model correspond to chairpersons of the management board in a two-tier board
model, and the roles of chairpersons in a unitary board model align with the chairpersons of the
supervisory board in a two-tier board model. Concurrent membership in the management board
and the supervisory board is prohibited, which implies the emphasis on the separation of
management and supervisory functions in a two-tier board model. The pressure to separate the
positions of CEO and chairperson in a unitary board model can be regarded as one of the
converging features of the two board models, which aims to create an independent accountable
board structure without a large concentration of power at the top of the hierarchy.

At times, the question is asked whether the Anglo-American CEO model should be followed
in Continental Europe. This proposal is generally to be rejected as inappropriate for the unique
European legal environment. In the European context, the main importance of the CEO lies in his
non-executive powers, such as the coordination of the work of the management board. The
executive powers distinguish CEOs in Continental Europe from their counterparts in the US or
the UK, as European CEOs are only inter pares among other directors. This is based on
fundamental principles of company law in Continental Europe — equality, collegiality and joint
liability of all directors. Nevertheless, there are ways to differentiate the chairperson from other
directors, ranging from a casting vote to a right of sole decision on matters decided by the
management board. Yet, the powers of CEOs are still limited, as they are not allowed to give

instructions to other directors or exercise control from a position of superiority.
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The final part of the thesis is devoted to another country in Continental Europe — the Czech
Republic. Despite the fact that the company law in the Czech Republic is under the strong
influence of other Continental European countries, the adopted recodification of private law has
allowed the companies to opt for a unitary board model. The Czech Republic, as a country with
small and underdeveloped capital markets, does not give adequate attention to some corporate
governance issues. This concerns for example the definition of CEO implemented from the
Second EU Shareholders Rights Directive, which seems inappropriate and unenforceable for the
practice of companies. This problem stems from the fact that, unlike in Germany or Austria, the
term CEO is not considered synonymous with the term chairperson of a management board.
Therefore, a dual conception of CEO exists in the Czech Republic, as the CEO can be either one
of the board members (often the chairperson) or a senior employee standing below the board level.
This raises many interpretative questions in practice. In the thesis, it is argued that it is preferable
to appoint one of the board members as the CEO.

Another issue which should be addressed in more detail in the CCGC is the role of CEOs
within the unitary board companies, where more attention should be paid to issues known from
countries with the tradition of unitary board models. Revised CCGC should reflect the amendment
of the Business Corporations Act 2021. It would be desirable to recommend separating the roles
of CEO and chairperson in unitary board companies. If companies decide to combine the two
roles, they should justify their decision and put checks and balances in place to offset the CEO
and chairperson duality. It is correct that the current CCGC 2018 recommends the establishment
of board committees and the division of directors into executive and non-executive, but it would
be appropriate to also work with the concept of a lead director. Moreover, the introduced problem
of chair-swapping in two-tier board companies should be addressed in the revised CCGC to avoid
conflicts of interest.

To conclude, the increasing globalisation of capital markets and the liberalisation of
international trade have created an environment favourable to the convergence of approaches to
corporate governance. However, the fundamental differences between the legal systems based on
historical, social or cultural context will not allow a uniform approach to the legal status of CEOs
in the near future. Nevertheless, this does not preclude each jurisdiction from seeking the features
most fitting to its system and adopting those elements to its legal environment. This thesis aims
to depict these good and bad corporate governance practices worldwide and to propose their

adoption in other legal systems if effective.
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List of Abbreviations

board

CCGC 2018
CEO

CFO

CGC

company

EU

GCGC 2022
IFC

LSE

OECD

OECD Principles
PSE

SE

SEC

SOX

UK

UK CGC 2018
USA or US

board of directors or management board

Czech Corporate Governance Code 2018

Chief Executive Officer

Chief Financial Officer

code of corporate governance

for the purposes of the thesis joint stock company
European Union

German Corporate Governance Code 2022
International Finance Corporation (WB Group)
London Stock Exchange

Organisation for Economic and Co-operation Development
G20/OECD Principles of Corporate Governance 2015
Prague Stock Exchange

societas Europaea, European Company

Securities and Exchange Commission

Sarbanes-Oxley Act

United Kingdom of Great Britain and Northern Ireland
UK Corporate Governance Code 2018

United States of America
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Annex No. 1 — Case Study on the Separation of the Roles of CEO and

Chairperson in the Companies Listed on the Prague Stock Exchange

The data in the table were obtained by the author from multiple sources. As the main source
were used the annual and remuneration reports of examined companies. As additional sources,
data from commercial registers or from the websites of the PSE and the examined companies were

examined. The data is valid as of 25™ March 2023.

Organisational structure of companies traded on the PSE

Market 18 CEQ :: :I"lac:ar:::;
Name of the company Board model Chairperson a member
of the board? °f €O 2nd
chairperson
1 Colt CZ Group SE SE two-tier Prime  Jan Drahota Jan Drahota v 5
2 CEZ, as. Czech two-tier Prime Daniel Benes Daniel Benes X
3  FErste Group Bank AG Austrian two-tier Prime  Willi Cernko' ~ Willi Cernko X
4 Kofola CeskoSlovensko a.s. Czech two-tier Prime  Jannis Samaras Jannis Samaras X
5 Komeréni banka, a.s. Czech two-tier Prime Jan Juchelka Jan Juchelka X
6 MONETA Money Bank, a.s. Czech two-tier Prime  Tomad Spurny  Tomad Spurny X
7 Tatry mountain resorts, a.s. Slovak two-tier Prime Igor Rattaj Non-existent
8§ VIENNA INSURANCE GROUP Austrian two-tier Prime  Elisabeth Stadler Elisabeth Stadler X
9 FE4Uas. Czech two-tier  Standard Petr Bina Non-existent
10 ENERGOAQUA, a.s. Czech two-tier ~ Standard Miroslav Kurka Oldfich Havelka®
L . . Andrea Andrea
11 Phillip Morris CR a.s. Czech two-tier  Standard Gontkvicova Gontkovicova X
12 Photon Energy N.V. Dutch two-tier  Standard Non-existent Georg Hotar
13 RMS Mezzanine, a.s. Czech two-tier  Standard Boris Procik Boris Procik X
14 SAB Finance a.s. Czech two-tier  Standard Ondfej Korecky Non-existent
15 TOMA, a.s. Czech two-tier  Standard Miroslav Sevéik Vacant
16 WOOD SPAC One a.s. Czech two-tier  Standard David Tajzich  David Tajzich? X
17 AtomTrace a.s. Czech unitary  Start Georg Hotar Non-existent
18 Bezvavlasy a.s. Czech two-tier  Start Ales Hudecek  Ale§ Hudecek X
19 COLOSEUM HOLDING a.s. Czech unitary  Start  Non-existent®  Jan Muzatko X
20 eMan a.s. Czech two-tier  Start Jifi Horyna Michal Kogek
21 FILLAMENTUM a.s. Czech two-tier  Start Martina Vitkova Vacant®
22 FIXED.zone a.s. Czech unitary  Start Marek Douda Jan Moravec
23 GEVORKYAN, a.s. Slovak two-tier  Start Artur Gevorkyan Artur Gevorkyan X
24 HARDWARIO as. Czech unitary  Start Alan Fabik Alan Fabik X
25 KARO Leather a.s. Czech two-tier  Start Pavel Klvaia Pavel Klvaia X
26 M&T 1997, a.s. Czech two-tier  Start Roman Ulich Roman Ulich X
27 Pilulka Lékarny a.s. Czech two-tier  Start Non-existent’ Petr Kasa
28 Prabos plus a.s. Czech two-tier  Start Juraj Vozar Juraj Vozar X
29 Primoco UAV SE SE two-tier Start Non-existent® ] , X
Semetkovsky
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Explanatory notes:

1)

2)
3)
4)

5)

6)
7)

8)

In consistency with Austrian practice, the English version of the annual report introduces
Willi Cernko as the CEO of the company and the German one as the
Vorstandsvorsitzender, which can be translated as the chairperson of the management
board.

The position corresponding to the CEO is described as a person responsible for direct
operational business management.

The position of the CEO is described in the annual report, but it is not occupied.

The position of the CEO is called the managing director.

The company has only one member of the board, who is the CEO (Jan Muzatko). Hence
it cannot appoint a chairperson.

The CEO resigned and a successor was not appointed.

Even though the company has two members of the management board, it has not
appointed a chairperson.

The company has only one member of the management board, who is the CEO (Ladislav

Semetkovsky). Hence it cannot appoint a chairperson.
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The Legal Status of CEOs in the Corporate Governance of Czech and Foreign Joint Stock

Companies

Abstract

CEOs play a crucial role in corporate governance, and understanding their legal status is
fundamental to board organisation practices. This thesis aims to map the question of the legal
status of CEOs, with a focus on regulatory approaches to CEOs and chairpersons of the board in
different regions. The research established two main approaches to regulating CEO's legal status.
On the one hand, the approach of Anglo-American countries is presented in this thesis by two
main representatives — the UK and the USA. The common board organisational model is a unitary
board model for which it is typical to combine management and supervisory powers in the board
of directors. This is also reflected in the legal status of the CEO, as one of the main issues
addressed is the CEO and chairperson duality and its consequences on corporate governance. On
the other hand, the different approach taken by the countries in Continental Europe is analysed.
Germany and Austria are introduced as countries known for a compulsory two-tier board model.
In contrast to the Anglo-American world, the position of the CEO is not embedded in the countries
of Continental Europe. The problem of CEO and chairperson duality is not present because the
role of the CEO as a member of a management board is by law incompatible with the membership
in a non-executive supervisory board. The final part of this thesis is devoted to the author’s
domestic law in the Czech Republic. Although the Czech legal environment is historically shaped
by the law of other countries in Continental Europe, as a consequence of adopting new private
law legislation, the mandatory two-tier board structure was abandoned, and Czech companies can
choose the organisational board structure. This situation has brought new challenges to the legal
status of Czech CEOs, such as the CEO and chairperson duality in unitary board companies, that
have yet to be overcome. This thesis aspires to provide valuable insight into board organisation
practices and to contribute to the ongoing debate on effective regulatory board models of corporate

governance.

Keywords: CEO, chairperson of the board, corporate governance

104



Pravni Postaveni Generialniho Reditele (CEO) v Ramci Spravy a Rizeni Ceskych

a Zahrani¢nich Akciovych Spole¢nosti
Abstrakt

Generalni feditelé maji zasadni roli v ramci spravy a fizeni spolecnosti. Porozuméni regulaci
jejich pravniho postaveni je zakladem pro pochopeni organizace statutarnich organii spolecnosti.
Tato diplomova prace si klade za cil zmapovat otazku pravniho postaveni generalnich feditelii se
zaméfenim na pravni pristupy k otazkdm generalnich feditelti a predsedii statutarnich organt
napfi¢ riznymi jurisdikcemi. Vyzkum stanovil dva hlavni pfistupy k upravé pravniho postaveni
generalnich feditell. Na jedné strané stoji pfistup angloamerickych zemi, ktery je v ramci
diplomové prace predstavovan dvéma hlavnimi zastupci — Velkou Britanii a Spojenymi staty
americkymi. Tradi¢nim zplsobem uspofadani organti spolecnosti je pro né¢ monisticky systém.
Pro monisticky systém je typické kombinovat fidici a kontrolni pravomoci v ramci jednoho
organu — spravni rad¢€. To se odrazi i v pravnim postaveni generalniho feditele. Jednim z hlavnich
diskutovanych témat je kombinace funkci generalniho feditele a pfedsedy spravni rady. Na druhé
strané je analyzovan rozdilny pfistup v zemich Kontinentalni Evropy. Némecko a Rakousko jsou
predstaveny jako zemé s tradicné povinnym dualistickym modelem uspofadani spolecnosti. Na
rozdil od angloamerického svéta, neni role generalniho feditele zemim v Kontinentalni Evropé
vlastni. Otazka kombinované pozice generdlniho feditele a predsedy statutarniho organu zde
zpravidla neni pfitomna, protoZe pozice generdlniho feditele jako Clena piedstavenstva je ze
zakona neslucitelnd s ¢lenstvim v nevykonné dozor¢i radé. Zavérecna Cast diplomové prace je
vénovana vnitrostatnimu pravu v Ceské republice. Prestoze ¢eské pravni prostfedi je historicky
formovano pod vlivem ostatnich stati Kontinentalni Evropy, byla prostfednictvim rekodifikace
soukromého prava opu§téna povinna dualistickd struktura uspotadani spoleénosti. Ceské
spole€nosti si mohou zvolit mezi monistickym a dualistickym systémem uspofadani. Nasledkem
této situace jsou nove, dosud nedostateCné adresované vyzvy v pravnim postaveni Ceskych
generalnich fediteld, jako je napfiklad kombinace funkci generalniho feditele a predsedy spravni
rady ve spolecnostech s monistickym systémem uspotadani. Tato diplomova prace si klade za cil
poskytnout ¢tendiim vhled do problematiky praxe organizace statutarnich organti a tim prispet k

probihajici diskusi o efektivnosti modelii spravy a fizeni spolecnosti.

Klicova slova: generalni feditel, pfedseda statutarniho organu, sprava a fizeni spole¢nosti
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