POSUDEK

na disertatni praci Mgr. Petra Julile Volba rozhodného prava a mista feSeni spor
v mezinarodnim obchodu — Choice of Law and Jurisdiction in Internatonal Commerce

Diserta¢ni prace se tyka problematiky patfici do mezinarodniho prava soukromého ve
vztahu k mezinarodnimu obchodu. Prace je napsana v anglickém jazyce. Je ¢lenéna na Gvod,
Ctyfi vetsi casti dale cleneéné na podkapitoly a zavéry. Celkovy rozsah prace je 156 stran.

V tvodu autor vymezuje pfedmét své prace. Konstatuje, Ze neni mozné, aby prace
zahrnula celou problematiku moznosti volby rozhodného prava a mista feseni sporti a tudi? se
predevsim zabyva jen otdzkami volby v mezinirodnim obchodu (str.9). V této souvislosti
struéné vymezuje pojmy mezinarodni a obchod.

7. obsahového hlediska je diserta¢ni prace zaméfena jednak na otazky volby soudu a
volby prava ve zkoumané oblasti. V této souvislosti uchaze¢ provadi srovnani problematiky
vpravu ES, v Anglii a v Ceské republice. Divod vybéru anglického a ceského prava
zduvodfiuje autor tim, Ze anglické pravo je tradiné nejcastdji uZivané v mezinirodnim
obchodu a Ceské pravo vybral z tohoto divodu, Ze Ceské pravo je typickym predstavitelem
kontinentalniho pravniho fadu (str. 10). Pokud jde o pravo ES v ptipadé jurisdikce a volby
prava, prace se zaméfuje na dva zakladni instrumenty Nafizeni Brusel I (¢. 44/2001) a na
Rimskou tmluvu o pravu rozhodném pro smluvni zavazkové vztahy z roku 1980 (str. 11).
Prace je zamétena také na univerzalni Haagskou umluvu o smlouvach o volbé soudu z roku
2005.

V dalSich c¢astech autor vysvétluje otdzky pFimého Glinku a prednostni aplikace
Evropského prava v ¢lenskych stitech ES/EU. Na str. 13 konstatuje, e znatné &asti
narodnich dprav mezinarodniho prava soukromého byly nahrazeny (superseded) tipravou
Evropského mezinarodniho prava soukromcého. Je otazka zda vyraz nahrazeny je vhodny,
kdyz dale sém autor vyjadiuje, Ze to neznamena, ze jednotlivé pravni upravy byly zruseny,
pouze se omezila jejich pouzitelnost a v pripadé jejich konfliktu s Gpravou prava ES ma
piednost evropskd uprava. V této souvislosti by bylo vhodn&j3i mluvit o pfednostnim pouZiti
prava ES. Pfi vykladu o Ceském pravu uchaze¢ zmifiuje, Ze tradice mezinarodniho prava
soukromé¢ho saha az do roku 1882, kdy byla zalozena ¢eska Pravnicka fakulta v Praze (str.14).
Je otdzka, zda ma autor na mysli skute¢né pravnickou fakultu? Pokud jde o Geské pravo,

zabyva se uchaze¢ mozZnosti volby soudu, rozliduje zde pojem pravomoc (jurisdiction) a



pfislusnost (competence) a dale rozebira problematiku ¢eského mezinarodniho prava
soukromého. Dale se zabyva zdkladni charakteristikou anglického prava a poukazuje na
odlisnosti anglick¢ho prava od ¢eského, ale poukazuje i na metody a postupy feseni, které
jsou podobné nebo i stejné. V tomto sméru uvadi koncepci nejvyznamnéj$iho vztahu (most
significant relationship) v anglickém pravu a princip rozumného uspofadani vztahu
(reasonable settlement) v ¢eském Zakonu o mezindrodni pravu soukromém a procesnim
(ZMPS), str. 19, jejich aplikace vede podle uchazece k podobnym vysledkim. Podobné,
pokud jde o pravo ES, zaméfuje se autor na problematiku jurisdikce soudi a na otazky volby
prava.

Nasledujici ¢ast prace je zamétena na smlouvy o volbé soudu. Uchazeé se zde zabyva
tfemi zakladnimi situacemi, které mohou pii vyskytu smlouvy o volbé soudu nastat (str.33).
Ma na mysli problémy spojené s dohodou o volbé soudu. Konstatuje, Ze neni moZno najit
univerzalni definici smluv o volbé soudu a neni mozné najit jeden univerzalni typ takové
smlouvy (str.35). V této ¢asti vymezuje definici a dale se zabyva rozsahem smluv o volbé
soudu, vyhradnimi a nevyhradnimi, upravou smluv o volbé soudu v Common Law apod.
Podrobné se vénuje aplikaci Natizeni ES ¢&. 44/2001 a také § 37 ZMPS o volbé soudu.
Spravné konstatuje, Ze dohody o volbé soudu musi byt pisemné a nesmi byt zménéna ptivodni
pfislusnost (competence) soudu (str.60). Jak se tedy provadi volba soudu podle ZMPS? V této
Casti se autor zaméiuje také na vyklad univerzalni Haagské imluvy o volbé soudu zroku
2005, ktera vsak jesté nevstoupila v platnost. Zabyva se zde se rovnéz vztahem této Umluvy
k Nafizeni ES ¢. 44/2001 a poukazuje na urcité problémy spojené s aplikaci tohoto Nafizeni
na podkladé konkrétnich piipadd. Pfi Gistni obhajobé by mohl uchaze¢ vysvétlit v éem mize
spocivat piinos Haagské imluvy ve srovnani s Nafizenim ES 44/2001. Ve vétsim rozsahu se
uchaze¢ ve své praci zabyva problematikou sepisovani smluv o volbé soudu.

Nasleduje ¢dst zaméfend na smlouvy o volbé prava. Tato &ast je zaméfena na analyzu
Rimské imluvy o pravu rozhodném pro smluvni zdvazkové vztahy z roku 1980 a na nové
Natizeni Rim I. Zabyva se zde nékterymi problémy spojenymi s Rimskou tmluvou. Uchazed
se zde mimo jiné vénuje i problému mozného zpochybnéni volby prava jednou nebo ob&éma
stranami. Pokud jde o Natizeni Rim I, autor se zamé&fuje na nékteré dilezité zmeény, které ve
srovnani s Rimskou umluvou pFinasi. Nafizeni Rim I napfiklad obsahuje v ¢l. 4 odst. 1
konkrétni kolizni kritéria, kterd se pouziji pfi neexistenci volby prava. Tento piistup je
nékterymi vyznamnymi pfedstaviteli nauky mezinarodniho prava soukromé kritizovéan s tim,

Ze je rigidni. Pfi ustni obhajobé by se uchaze¢ mohl k této otazce vyjadrit.



Nasleduji zavéry, které autor ¢leni na obecné zavéry, dale zavéry tykajici se volby
soudu a zavery tykajici se volby prava. Na str. 149 konstatuje, Ze piestoze ZMPS je jiZ vice
nez Ctyficet let stary pravni instrument ma stale co nabidnout. V této souvislosti by mohl pfi
stni obhajobé vysvétlit v éem je ZMPS stale aktualni. Mohl by zejména vysvétlit vztah
Rimské imluvy a Nafizeni Rim I k ZMPS.

Pokud jde o celkové hodnoceni, autor naplnil cile své prace. Uchaze¢ si vybral
problematiku mezinarodniho prava soukromého ve vztahu k mezindrodnimu obchodu ve které
mohou strany vyjadfit svou vili. Na druhé strané ma volba sva uskali a muze vést ke sportim,
jejichz pri¢iny ve své praci analyzuje. Téma prace zaméfené na spojeni procesnich otazek
volby soudu a kolizni problematiku volby prava je tak pfinosné a inovativni a je podnétné i
z hlediska pravni praxe protoze poukazuje na problémy a jejich ptipadna feseni.

Po formalni strance je prace napsina srozumitelnym anglickym jazykem. Pokud jde o
prameny pouZil autor pfislu$né instrumenty — mezinarodni smlouvy, akty sekundarniho prava
ES a fadu pripada k dané problematice. Cerpal také z dél nauky Ceské a zahraniéni. Prace
obsahuje rovnéz bohaty poznamkovy aparat na 460 poznamek pod ¢arou.

Prace plné spliiuje pozadavky kladené na disertatni prace a doporuduji ji k tstni

obhajobé.

V Praze dne 28. ¢ervence 2009

()
UVJ\ )

Doc. JUDr./Jan Ondiej, CSc., DSc.



OPINION

On the dissertation of Mgr. Petr Juli§ Choice of Law and Jurisdiction in International
Commerce— Choice of Law and Jurisdiction in International Commerce.

The Dissertation 1s concerned with the topic which falls under Private International
Law in relation to International Commerce. The Dissertation has been written in English. [t
is divided into an Introduction, four larger chapters divided into subchapters and Conclusions.
The total size of the Dissertation 1s 156 pages.

The author specifies the subject matter of his dissertation in the introduction. He
submits that it is not possible to include the whole issue of choice of law and jurisdiction and
therefore it will only be dealt with the matter of choice in International Commerce (page 9).
He also defines “international commerce”™ in this regard.

As to the content, the dissertation is divided into a part focused on choice of
Jurisdiction and a part focused on choice of law. The author conducts a comparison of the
matter under European Law, English law and Czech law. The reason for the choice of
English and Czech law is, according to the author, that English law is the most commonly
used law in International Commerce and Czech law is an example of a continental law order
(page 10). Regarding European law in case of choice of law and jurisdiction, the dissertation
focuses on two basic instruments, i.e. Brusscls I Regulation (No. 44/2001) and the Rome
Convention on the Law Applicable to Contractual Obligations of 1980 (page 11). The
dissertation also deals with the universaly applicable Hague Convention on Choice of Court
Agreements of 2005,

In the following chapters, the author introduces the matters of direct effect and
application of European law in EC Member States. On page 13, the author submits that large
portions of national regulations have been superseded by European Private International Law
regulation. The term superseded may not necessarily be suitable here as the author also
admits that it does not mean that the national regulations have been cancelled but solely their
applicability has been limited and in the case of a conflict with EC law the EC law shall
prevail. It would be more suitable to talk about a prior application of the EC law in this
regard. In the part of this chapter concerning Czech law, the author mentions that the
tradition of Private International Law reaches to 1882 when the Czech Law Faculty in Prague
has been founded (page 14). It is not clear whether the author really meant the Law Faculty.

As to Czech Law itself, the author deals with choice of jurisdiction, whereby he distinguishes



between jurisdiction and competence and further deals with the whole matter of Czech Private
International Law. Furthermore he explains the basic characteristics of English law and not
only shows the basic differences to the Czech law but also specifies the methods and ways to
deal with certain problem, which are similar or close. The author mentions the most
significant relationship principal in English law and the reasonable settlement principal
included mn the Czech Act Concerning Private International Law and Rules of Procedure
Relating Thereto (ZMPS), page 19, which according to the author leads to similar results.
Accordingly, concerning the EC law, the author focuses on the matter of jurisdiction an
choice of law.

The next chapter of the dissertation 1s focused on choice of jurisdiction agreements.
The author deals with three basic situations which may arise in connection with choice of
jurisdiction agreement (page 33). He means problems connected with choice of court
agrecments. He states that it is not possible to find a universal definition of choice of court
agreement and a universal choice of court agreement itself does not exist (page 35). In this
section, the author defines the agreements and further deals with the extent and scope of
choice of court agreements, exclusive and non-exclusive agreements, regulation of these
agreements under the Common Law etc. He also deals with the EC Regulation No. 44/2001
application in detail and the application of Sec 37 of the ZMPS. He correctly states that the
choice of law must be in writing and the original competence of the court must not be
changed (page 60). In this chapter, the author also focuses on the Hague Convention on
Choice of Court Agreements of 2005, which is not in effect yet. He also deals with the
relation between the Hague Convention and the EC Regulation No. 44/2001 and shows on
specific examples certain problem related to the application of this Regulation. In the oral
part of his advocacy, the author should explain the benefit of the Hague Convention in
comparison with the EC Regulation No. 44/2001. The author also deals with drafting of
jurisdiction agreement in larger extent.

The next chapter is concerned with choice of law agreements. This chapter is focused
on analysis of the Rome Convention on the Law Applicable to Contractual Obligations of
1980 and the new Rome I Regulation. It deals with certain problems connected with the
Rome Convention. The auther, among other matters, deals with possibilities how to dispute
the choice of law by one or boht parties. Regarding the Rome I Regulation, the auhtor
focuses on certain important changes which the Rome I Regulation brings. The Rome I
Regulation, for example, includes in its Art 4(1) specific choice of law rules which shall be

used m case of no choice of law by the parties. This approach has been criticized by certain



important Privat International Law scholars for its possible rigidness. In the oral part of his
advocacy, the author should therefore express his opinion of this problem.

The conclusions follow, whereby the author divides them into general conclusion,
conclusion regarding choice of jurisdiction and conclusion regarding choice of law. On page
149, the author submits that although the ZMPS was created more than 40 years ago, it may
still be inspiring. In this context, the author should explain, at the oral part of his advocacy, in
which way 1s the ZMPS still topical. He could above all explain the relation between the
Rome Convention, the Rome I Regulation and the ZMPS in more detail.

As to the general evaluation, the author has fulfilled the goals of his dissertation. The
author chose the topic of Private International Law related to International Commerce in
which the parties may express their will. On the other hand the choice has its difficulties
which are analyzed by the dissertation as well. The focus of the dissertation which is on the
intercourse of procedure matters connected to the choice of jurisdiction and the matter of
choice of law 1s therefore beneficial and innovative and inspiring for the legal praxis as it also
deals with specific problems and its possible solutions.

As to the formal part of the work, the dissertation is written in understandable English.
As bibliography, the author used all crucial instruments, i.e. international treaties, secondary
EC instruments and extensive case law. He also used Czech and foreign books. The
dissertation includes an abundant footnote part reaching up to 460 footnotes.

Therefore, the dissertation fully complies with the requirements of a dissertation and |

recommend it for oral advocacy.

In Prague on 28.7.2009 CZJ\/\/\

Doc. J . Jan Ondrtej, CSc., DSc.



