Oponentsky posudek na disertacni praci Mgr. Petra Julise

Piedlozena disertaéni prace byla vypracovana Mgr. Petrem JuliSem na katedie
obchodniho prava Pravnické fakulty Univerzity Karlovy v Praze pod vedenim Skolitelky prof.
JUDr. Moniky Pauknerové, CSc. v anglictiné na téma Choice of law and jurisdiction in
international commerce.

Obecné je tfeba konstatovat, Ze prace je vypracovana na aktudlni téma, reaguje na
soucasny prudky vyvoj mezindrodniho prava soukromého v EU (nafizeni Rim II a Rim I), i
v mezinarodnim pravu obecné (Haagskd umluva zr. 2005) a a¢ by se mohlo zdat, Ze je
zadano pomérné Siroce, disertant se zcela spravné v praci soustfedi jen na otdzky pfimo
spojené s volbou prava a soudu, a to i z hlediska praktického (analyza ¢tyf konkrétnich variant
smluv o volbé soudu), a odmita fesSit otazky dalSi a navazujici, které by zabér prace
nadbytecné rozsiftily.

Vétsinu Gasti vénované volbé rozhodného prava vénuje analyze této otazky v Rimské
umluveé zr. 1980 (Cast 4.2-4.3) a Zpravé Giuliana a Lagardea, ale reaguje i na rozdily, které
prinasi nafizeni Rim I z r. 2008, které vstoupi v u¢innost az v prosinci 2009 (bod 4.4); mensi
rozsah mu vénovany je zdivodnén novosti Upravy a neexistenci judikatury. Prace je psana
prehledné a logicky, s velmi dobrou jazykovou dikei, ma celkem 156 stran a pracuje peclivé
s rozsahlym rejstitkem odborné literatury a soudnich rozhodnuti - ptehled pouzité ceské i
zahrani¢ni odborné literatury na konci prace &ita 69 titull, pocet citovanych rozhodnuti
anglickych soudi je 42, citovanych rozhodnuti ESD je 15, celkovy poéet citaci pod ¢arou je
460 (a autor s nim ¢asto a kriticky a tviiréim zplisobem pracuje), v ptehledu chybi rozhodnuti
¢eskych soudi.

Disertace je zpracovana v angli¢ting, coz umoziuje autorovi uvadét vedle ¢eského a
evropského pojeti a uprav tématu predevsim pojeti a Gpravy anglo-americké s originalni
terminologii s fadou precedentil z této pravni kultury, coz zvySuje plasticnost pohledu na
danou problematiku a pfinasi inspirativni pohledy i z hlediska ¢eského préva, resp. pripadné
rozhodovaci soudni praxe. Prace je z tohoto hlediska nepochybné odbornym piinosem.

Téma prace je v Cestiné ne zcela presné vyjadrené jako Volba rozhodného prava a
mista feSeni sporu v mezinarodnim obchodu (anglickému vyrazu ,.jurisdiction” v kontextu
obsahu disertace spiSe odpovida cesky ,,pravomoc soudi”, zejména podle dikce § 37 a nasl.
ZMPSP, ostatné sam disertant uvadi tento ¢esky ekvivalent na str. 18, popf. ,,volba soudu® —
sam autor to takto pfekladd v ¢eském Shrnuti v kapitole 3, ,,volba sudisté* aj.). Podobné
prekladové nekonzistence je moZno najit na dal$ich mistech, napt. ¢esky ZMPSP autor
preklada do angli¢tiny jako Act on Private International Law, tedy ztratilo se z ndazvu ZMPSP
»mezinarodni procesni” (str. 14). Jedna se obecné o problém rozdilii v terminologii a pojeti
v anglickém a Ceském pravu. Napf. vanglické literatufe se chape mezinarodni pravo
soukromé, tedy termin ,,Private International Law* jen jako kolizni pravo, nebot’ je chapano
jako synonymum pojmu ,,Conflict of Laws“ (napf. North, P.M.: Cheshire’s Private
International Law, Londyn, Butterworths), na coz disertant upozoriiuje v odkazu ¢. 10 pod
¢arou na str. 10, avSak ¢eské pojeti do mezinarodniho prava soukromého fadi i pfimé normy
(napt. Videriskd imluva o mezinarodni kupni smlouvé zr. 1980) a proto zde té¢Zko mize
obstat tvrzeni, Ze mezinarodni pravo soukromé je totéz, co kolizni pravo. Na druhé strané je
pravé snaha o praci sterminologii pouZivanou v common law v kontextu Ceského prava
velkym pfinosem a z tohoto hlediska je ur¢ité kladem, Ze byla prace zpracovana v angli¢ting,



Autor tyto koncepéni a terminologické rozdily v disertaci uvadi, oviem spide jako
juxtapozici, a i kdyz si ne€ini narok na skute¢nou komparaci, bylo by mozno dotdhnout
uvedeni téchto rozdili do vysvétleni komparativni metodou, coZ ve vlastni anglicky psané
disertaci schazi a je o néco zdatilej$i v ¢eském Shrnuti disertani prace. Je to patrné napf. u
rozliSovani forem stanoveni pravomoci soudi na ,unilateral submission™ a ,contractual
submission® (str. 28) a podobné i ,,promissory agreement™ a ,,agreement by conduct™ (str. 29)
podle anglického prava, podobné jako rozdil ve vyjadreni projevu vile pfi volbé prava a
soudu mezi $ir§im ,,consent” a uz$im ,agreement”. Tyto rozdily oproti koncepci ¢eského
prava, které napf. pro volbu soudu stanovi poZadavek smlouvy, a to jeji pisemné formy, v3ak
oteviraji i vyznamné otazky pravné-teoretické, coz je nepochybné pozitivum disertace a
disertant by je mohl rozvést béhem obhajoby.

Pies spravné nerozsifovani predmétu prace oproti tématu disertant nékteré otazky ze
své prace vyfadil nepravem, napk. natizeni Rim II (na str. 25) — to vak v &l. 14 upravuje také
volbu prava, i kdyZ se tyka mimosmluvnich zavazkovych vztahii. Na analyzu této otazky by
se proto mél disertant také zaméfit pii obhajobé.

Je urcité pravda, e pfesny vyznam termint uZitych v dohodé o volbé soudu vylozi
soud, ktery dany spor rozhoduje (str. 38), ale obecné to je otazka konfliktu jejich kvalifikace a
bylo by zajimavé zminit pfi obhajobé, jak k této otdzce pfistupuji soudy kontinentalné-
evropské ¢i anglo-americké a zda je tento problém feSen rozdilné oproti smlouvam o volbé
prava. Autor osvéd¢uje dobré porozuméni anglo-americkému zptusobu uvazZovani i
problémim, které mohou vzniknout z aplikace zasady anglo-amerického prava pred ESD
(napf. v otdzce dohody o moznosti sou¢asné Zaloby u dvou soudl a nejistoty jeji uplatnéni
pted ESD podle ¢l. 27 a 34 (4) nafizeni Brusel I), ale i naopak aplikace zasady, ktera je
pripustnd podle nafizeni Brusel I, pfed soudem anglo-americkym, pokud je z hlediska anglo-
amerického prava omezena (napf. sjednani smluvni pokuty pro piipad poruseni dohody o
volbé soudu), oboji str. 42-43. Je zajimavé také sledovat vztah eského a evropského prava,
napf. povinnou pisemnou formu dohody o volbé soudu dle § 37 ZMPSP (str. 60) a naopak
feSeni této otazky podle natfizeni Brusel I, jez autor podrobné rozebira. Z hlediska vlivu volby
prava na dohody o volbé soudu méa ustanoveni vylucujici aplikaci na tyto dohody nejen
Rimska konvence, ale i nafizeni Rim L (str. 81). Autor zminil problémy ur&eni, ktera strana
poskytuje charakteristické plnéni podle Rimské smlouvy u smluv v oblasti dusevniho
vlastnictvi (str. 108), avSak neuvedl jeji feSeni. Autor uvadi i vyznamnou otazku
imperativnich (mandatornich, resp. kogentnich) ustanoveni a spravné zdiraziuje
..prevazujici®, ,,nadfazenou® povahu imperativnich norem podle &l. 7 Rimské umluvy a uvadi
anglicky vyraz ,overriding mandatory rules® (na rozdil od ,normalnich® kogentnich
ustanoveni podle &l. 3 (3) cit. tmluvy), ktery pouziva nafizeni Rim I (str. 132 disertace), ale
v jeho Ceském znéni se uvadi jen ,,imperativni ustanoveni (v ¢l. 9).

Pfinos prace je piedev8im v uvadéni rozdilnych pojeti Ceského, evropského a
anglického prava, analyza Rimské umluvy a rozdili v natizeni Rim I, praktickd doporueni na
zavér jednotlivych analyz a zejména praktické rozbory ptikladi formulaci smluv o volbé
soudu s doporuéenimi, jak predejit tézkostem. Mé ptipominky k disertaci maji vétsinou jen
raz diskusni, coz jen potvrzuje, Ze disertant v ni prokdzal schopnost samostatné védecké prace.
Disertaci proto doporucuji pfijmout k obhajobé a po uspésném obhajeni mu udélit titul Ph.D.

V Praze, dne 5.8.2009
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prof. JUDr. Martin Bohac¢ek, CSc.



Opinion on the Dissertation of Mgr. Petr Julis

The submitted dissertation has been elaborated by Mgr. Petr Julis at the Department of
Commercial Law at the Charles University in Prague under the guidance of Prof. JUDr.
Monika Pauknerova, CSc. in English and on Choice of law and jurisdiction in international
commerce.

Generally, it is to be said that the dissertation has been drafled on a recent topic
whereby it responds to the rash development of the Private International Law in the EU (the
Rome I and Rome II Regulation) and also of the Private International Law generally (The
Hague Convention 2005). Although the topic can be seen as too wide, the candidate justly
concentrates only on questions directly connected with the choice of law and jurisdiction, that
also from a practical point of view (analysis of four specific types of choice of jurisdiction
agreements), and rejects to solve further questions which would overextend the topic of the
dissertation.

The largest part regarding choice of law is concerned with the analysis of the Rome
Convention 1980 (Art 4.2-4.3) and the Guiliano and Lagarde Report but also with the
differences brought by the Rome I Regulation 2008 which shall start to apply December 2009
(Art 4.4) whereby this part has a smaller extend due to the novelty of the regulation and lack
of case law. The dissertation is well arranged and logically written (with good logic), very
good language, has 156 pages in total and includes an extensive bibliography and case law
index. The bibliography includes 69 Czech and foreign publications, number of cited English
case law amounts to 42, ECJ case law amounts to 15 and there are 460 footnotes in total
(whereby the author deals with these often in a creative and critical way). The index does not
include any Czech case law.

The dissertation has been written in English thereby allowing the author to include, in
addition to the Czech and European regulation of the topic, the Anglo-American regulation
with original terminology and much common law case law which increases the flexibility of
the view on the matter and brings inspiring regard also from the Czech law and decision
practice point of view. The dissertation is, from this point of view, definitely a scholarly
contribution.

The topic is translated, not absolutely precisely, as “Volba rozhodného prava a mista
feseni sporu v mezinarodnim obchodu’ (it would be more precise to translate the English term
‘jurisdiction’ as ‘pravomoc soudd’ that according to para 37 ff. of the ZMPSP whereby the
candidate himself mentions this term on page 18 or the term ‘volba soudu’ in Chapter 3, or
‘volba sudidté” etc.). Similar translation discrepancies may be found on other places as well,
e.g. the Czech ZMPS is being translated into English as only ‘Act on Private International
Law’, i.e. the part ‘mezinarodni procesni’ (page 14) has not been translated. This is due to
general differences in terminology and understanding under the Czech and English laws. To
give an example, English scholars understand Private International Law only as a law of
collisions between law orders thereby similar to the term ‘Conflict of Laws’ (e.g. North, P.,M.:
Cheshire’s Private International Law, London, Butterworths). The candidate mentions that in
footnote 10 on page 10. In contrary, Czech law includes under Private International Law also
direct regulations (such as the Vienna Convention on Contracts for the International Sale of
Goods 1980) and therefore the stipulation that Private International Law is the same as
Conflict of Laws cannot stand this test. On the other hand the dissertation is a big contribution
as it tries to describe the common law terminology in the context of Czech law and therefore
it is definitely positive that it has been written in English.



The candidate mentions these differences in terminology and concepts but only rather
next to each other than trying to proceed with a real comparison. It would be possible to
explain the differences by using the comparison method which is not present in the
dissertation but is contained, in a small extend, in the Czech summary of the dissertation.
This is obvious with e.g. the distinction between ,unilateral submission™ and ,,contractual
submission” (page 28) and similarly at ,promissory agreement” and ,agreement by
conduct* (page 29) according to English law and also the difference by expression of will by
the choice of law and jurisdiction between the wider term ,consent” and narrower
agreement”. These differences to the Czech law approach, which stipulated the requirement
of an agreement and its written form, introduces important theoretical topics which once again
is definitely another positive of the dissertation and the candidate might amplify these at the

advocacy.

It is necessary to emphasize that the candidate was in a difficult position regarding the
terminology also as he used, to describe certain legal phenomenon, wider English terms as
they are traditionally used at common law which then do not fulfil the requirement of Czech
law that anticipates precise terminology and conception bases.

Although the candidate correctly does not widen the topic of the dissertation, he
falsely did not include certain matters, e.g. the Rome II Regulation (on page 25) which also
regulates choice of law in its Art 14 although it is concerned with non-contractual
relationships. The candidate shall therefore concentrate on this matter during the advocacy.

On the one hand the definition of the ,,whole dispute resolution agreement®, which the
candidate mentions at the top of page 36, is narrower and corresponds to the topic of the
dissertation which deals only with disputes to be solved by courts. On the other hand a
dispute may be generally solved alternatively, i.e. the dissertation does not deal with how to
solve any dispute, but only how to solve disputes at court.

It is certainly true that the exact meaning of terms used in the agreement on choice of
jurisdiction shall be determined by the relevant court (page 38). Nevertheless, it is a question
of conflict of their qualification and it would be interesting to mention, at the oral advocacy,
how the continental-European or ‘Anglo-American’ courts approach this matter and whether
this is being solved differently for choice of law agreements. The candidate proves his good
understanding of the ‘Anglo-American’ way of thinking and related problem which may arise
not only from the application of certain Anglo-American notions at the ECJ (e.g. the question
of agreement on the possibility of suing at two courts at the same time and the uncertainty of
its application at the ECJ according to Arts 27 and 34(4) of the Brussels I Regulation) but also
from certain notions possible under the Brussels I Regulation at an *Anglo-American’ court in
case it is forbidden by ‘Anglo-American’ law (e.g. agreement on contractual penalty In case
of breach of a choice of jurisdiction agreement), both at page 42-43. It is also interesting to
follow the relationship between Czech law and European law at e.g. the obligatory written
form of the choice of jurisdiction agreement according para 37 of the ZMPSP (page 60) and
the solution brought by the Brussels I Regulation which is analysed in detail by the candidate.
Regarding the influence of the choice of law agreements on the choice of jurisdiction
agreements, not only the Rome Convention but also the Rome I Regulation include the
provision on its non-appliance to these agreements (page 81). The candidate mentioned the
problems with determining which party provides the characteristic performance according to
the Rome Convention by agreement concerning intellectual property (page 108) but has not
mentioned its solution. The candidate also mentions the important problem of mandatory
rules and correctly emphasizes the ‘overwhelming’, ‘imperative’ character of mandatory rules
under Art 7 of the Rome Convention and mentions the English term ,,overriding mandatory
rules (in contrast to ‘norma’ mandatory rules under Art 3(3) of the mentioned convention)



which is being used by the Rome I Regulation (page 132 of the dissertation) whereby in its
Czech wording only the term ,,imperativni ustanoveni* (Art 9) is being used.

The dissertation’s contribution may be seen above all in the introduction of different
approaches of Czech, European and English laws, analyses of the Rome Convention and its
differences to the Rome I Regulation, practical recommendations after each analysis and in
particular the practical analysis of examples of choice of jurisdiction agreements with advices
how to avoid any possible difficulties. My remarks on the dissertation are there in most of the
cases only to encourage discussion which only confirms that the candidate proved in the
dissertation that he is capable of autonomous scientific research. Therefore, 1 recommend the
dissertation for oral advocacy and after the successful advocacy to award the candidate the
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" JUDr. Martin Bohacek, CSc.

In Prague on 5.8.2009




