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CHOICE OF LAW AND JURISDICTION IN INTERNATIONAL COMMERCE

1. INTRODUCTION

The purpose of the agreements on jurisdiction and choice of law is to reflect the wishes of
the parties regarding the desired place of litigation and the set of rules that should govern
their dispute. The rules on choice of jurisdiction and choice of law, i.e. the right of the
parties to chose the place of litigation and set of rules, commonly fall under a part of each
law system called the private intemational law. Private international law is the part of
law which comes into play when the issue before the court affects some fact, event or
transaction that is so closely connected with a foreign system of law as to necessitate
recourse to that system'. The forms in which this foreign element may appear are

numerous, one of them being the choice of jurisdiction or law.

But no paper can even try to include a world wide description of choice of law and
jurisdiction without limiting the scope of such topic. [t is clear from the subject of this
paper that it will only be dealt with situation involving ‘international commerce’. The
meaning of ‘intermational’ seems to be quite clear. It could be interpreted e.g. in the light
of the preamble of the Brussels I Regulation? which states that it is only concerned with the
international jurisdiction of its Contracting States. The result of the use of ‘international’
is that domestic situations” will not be dealt with, It may also be mentioned that the term
‘cross border’ is being increasingly used in the European Union for relations between its
Member states only, whereas the meaning seems to be the same as that of “international ™.

To simplify things, the term ‘international” will be used for every non-domestic situation.

The term ‘commerce’ will be used as a term a little bit narrower than ‘civil and

commercial matters’ often used in Buropean law instruments. Although no definition of

' North, Peter, Faweett 1.1.: *Private International Law’, | 3™ edition, Oxford 1999, p. 5.

? Regulation (EC) No 44/200i on Jurisdiction and the Recognition and Enforcement of Judgments in Civil and Commereial Matters.
3 15.g. where there is no foreign element or the foreign element involves only another part of the United Kingdom.

* pauknerovd, Monika: ' Evropské mezindrodni prive sowkromé’, Praba, C.H. Beck 2008, p. 4.
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this term is given in e.g. the Brussels I Regulation or the Rome Convention® it was held in
the ECJ® decision in LTU v Eurocontrol’ that a community meaning had to be given to this
term. Therefore in this paper, the term ‘commerce” will be used in its community meaning

as defined by the ECJ’s decision such as Netherlands State v Rijffer® and also by e.g. the

Schlosser Report’.

But even after this first limitation of the scope of this paper it is necessary to further limit
1ts scope before actually addressing jurisdiction and choice of law agreements
international commerce. The reason is again the same; that it would not be possible to
write a ‘neat’ and not too complex paper on jurisdiction and choice of law agreements in
the world-wide international commerce. Therefore it will only be dealt with the European,

English and Czech regulation of the topic.

As to English and Czech law, these two national set of rules will be very briefly addressed
by this paper, each for a different reason. On the one hand, English law, traditionally seen
as the leading law in international commerce, will be taken as basis for introduction and
explanation of notions and theories that form modern European private international law,
and on the other hand, Czech law, as a typical example of a system of rules of private
international law that belongs to the continental law system, will be contrasted with the

other two sets.

But the national regulations of private international law'® have been recently largely
superseded by the European Communities faw, in case of jurisdiction and choice of law
agreements by the Brussels I Regulation and the Rome Convention. Therefore, the main

concern of this paper will be to show how these two crucial instruments of the EC law

% EC Convention on the Law Applicable ta Contractual Obligations. This will be replaced by a Council Regulation generally referred 1o
as the *Rome [ Regulation® in December 2009,

® Furopean Court of Justice.

7 Case 29/76 LTU v Eurocontrol [1976] ECR 1541,

¥ Case 814/79 Netherlands State v Ruffer, [1980) E.C.R. 3807,

* Sehlosser Report en Convention and Protecol C 59 1979,

" Or, teaditionaily, Conflict of Laws in Common iaw terminclogy. For simpiification, the twrm private international law will be used
throughout this paper.
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regulate intemational commerce and the freedom of the parties to choose the set of rules

that should govern their possible disputes and the desired place of litigation.

The unification of private international law is, or rather will be when more states ratify it,
further deepened by The Hague Convention on Choice of Court Agreements concluded on
30 June 2005 (the “Hague Convention™). Therefore the Hague Convention cannot be
ignored and will be shown as the most modermn and possible most universal of the

instruments regulating jurisdiction agreements.

Finally, as with any other agreements, there are specific problems connected with
agreements on jurisdiction and choice of law. First of all, the desires of the parties
regarding jurisdiction and choice of law may be seen as in conflict with the duty of courts
to do justice as between the parties''. Furthermore, problems regarding existence of
consent of the participating parties to the agreement and questions of existence, validity

and the scope of such agreements arise.

It is also necessary to mention that although in some ways similar to jurisdiction and
choice of law agreements'?, arbitration agreements will not be dealt with as their main
purpose is to remove the adjudication from a court and deprives a person of the right of
access to a court'”, whereby the purpose of this paper is to address agreements conferring

jurisdiction on courts only and of course the cheice of law agreements.

' Tan Yock Lin: ‘Choice of Court Agreement: From a Viewpoint of Anglo-Commonwealth Law', published in the CDAMS: Legal
Dynamics Serics *Evolution of Party Autonomy in International Civil Disputes, 2005, p 41.

2 [n parlicular in respect to issues arising out of arbitration aprecments.

3 Briggs, Adrian: ‘Agreements on Jurisdiction and Choice of Law’, Oxford 2008, p 473.
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2. BACKGROUND

2.1. EUROPEAN PRIVATE INTERNATIONAL LAW AND PRIVATE
INTERNATIONAL LAWS OF STATES

As already mentioned, jurisdiction and choice of law agreements are of course regulated by
many different national and international law systems usually as a part of something called
private international law. In order to be able to be more specific and compare these
regulations, three rather different legal systems and their private international law
regulations have been chosen. In this paper, it will be shown on these examples, how
differently jurisdiction and choice of law agreements can be looked at in two national law

orders and how one international law order can try to reconcile these differences.

2.1.1. Direct Effect and Application of European Law

One of the basic principles of European law'®, beside the principles of subsidiarity and
proportionality, is the direct effectiveness and application of its laws. The fact that
European law is directly effective and applicable is crucial for solving the problems of

conflict between European and national rules of law.

The doctrines of direct effect and application in EU law were established by the ECJ in the

famous Van Gend en Loos case'® in which the court states that the EC Treaty:

“..constitutes a new legal order of international law for the benefit of which the states
have limited their sovereign rights, albeit within limited fields and the subjects of which
comprise not only member states but also their nationals. Independently of the legislation
of member states, community law therefore not only imposes obligations on individuals but

is also intended to confer upon them rights which become part of their legal heritage.

" Eor simplification, the tertn  Europcan Law™ shall be used instead of the term ,,European Communitics Law®.
¥ NV Algemene Transport- en Expeditic Onderneming van Gend & Loox v. Netherlunds Inland Revenue Adminisirotion [1963] ECR 1.
In particular in section B.
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These rights arise not only where they are expressly granted by the treaty, but also by
reason of obligations which they treaty imposes in a clearly defined way upon individuals

as well as upon the member states and upon the institutions of the community.”’

It is not the purpose of this paper to explain the functioning of European law. Nevertheless,

the above mentioned decision, supplemented by the decision in Flaminio Costa v. ENEL",

is the comer stone of the application rules of European law. The result of these decisions

1s that European law shall have priority ever national laws of the Member States. The
7

principle of lex posterior derogate priori does not apply here'”. It needs to be mentioned

that the same applies to the decisions of the ECJ'.

To understand the principle of direct effect of European law is crucial for understanding
how private international law works in Europe these days. As it will be shown, private
international law is one of the most unified branches of law in Europe, whereby, the
Brussels Convention, now the Brussels [ Regulation, and the Rome Convention, or rather
the soon to be effective Rome I Regulation, are seen as a major success of the European
Communities and its legislative procedures. Therefore we can now talk about European
private international law, a term which was previously used rather carefully'” and without a

clearly defined content.

As already mentioned, the result of these instruments is that large parts of national laws, in
particular private international laws, have been superseded by the Europe-wide regulation.
Hence, this does not mean that national laws, such as the Czech ZMPS have been
cancelled; only its scope of use has been limited or they affect cases that have been started

20

before the effectiveness of the European regulations™. What we have to remember 1s that

% Case 6/64 Flaminiv Costa v. ENEL [1964] ECR 585.

? pauknerova, Monika: ‘ Eviopské mezindrodni prdva sonkromé’, Praha, C.H. Beck 2008, p. 68.

" See Pauknerové, Monika: *Evropské mezindrodnf provo soukromé’, Praha, C.H. Beck 2008, p, 76 ff for a morc detail discussion.

" For a discussion on this topic scc c.g. the preamble to Paukncrova, Monika: *Eveopské mezindgrodni provo soukromé', Praha, CH.
Beck 2008.

* A more detail explenation will be shawn in chapters concerning the ZMP'S.
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in case of a conflict between the European law and national law, European law shall

prevailzl.

2.1.2. Czech law

Czech law belongs to the continental law system and has a very long tradition reaching in
the case of private international law to 1882 and the establishment of the Czech Law
Faculty in Praguezz. Czech private law includes the standard principles of the European
continental legal tradition and has been significantly influenced by Austrian and German
laws. Therefore, Czech law is exclusively written law™, i.e. case law is not a source of law
and customary law is only of limited importance, and the legal regulation of private
international law is comprehensive and rather detailed and is seen as an independent

branch of Czech law.

In the modem Czech Republic, the private international law is defined as a set of special
rules of law which are designed to govern private relations which include a foreign
element™. According to the Czech view, private international law also includes also the so
called international civil procedure (mezindrodni pravo procesni) which sets the rules for
court proceedings dealing with private relations which include a foreign clement, 1.¢. a part
of public law. Czech private international law and international civil procedure is
regulated by the Act on Private International Law (zdkon o mezindrodnim pravu
soukromém a procesnim, the “ZMPS™)* . Certain fundamental principles are also

provided by the Constitution of the Czech Republic and by the Charter of Fundamental

2 bid, p. 70

22 pauknerovi, Monika: *Czech Republic’, Hague, Kluwer Law International, 2002, p. (3.
3 Consisting of statutcs and laws,

¥ Kutera, Zdendk: ‘Mezindrodni prave soukrome’, 6" edition, Brmo, Doplndk 2004, p. 21.
3 Act No. 97/1063 8b., on Private International Law, as amended.

- 14 -



Rights and Freedoms®. Finally, ss sct out in Section 2 of the ZMPS, provisions of

international treaties binding the Czech Republic shall take precedence over the ZMPS?,

Not like in English law which does not distinguish between private and public law, this
may be seen as in contradiction with the name of the subject itself, i.e. “private
mternational law”. It is submitted that the “core” private international law deals with
choice of law issues whereby intemational civil procedure deals with jurisdiction and

recognition of foreign judgements®®.

As already mentioned private international law is seen as a separate branch of Czech law™.
The basic difference of the Czech law, as a part of the continental law systems, from the
common law jurisdictions such as England is that it has a set of fix rules for the choice of
law and the use of the chosen foreign law is an obligation of the court, whereby
instruments exist which allow the court to identify the contents of the relevant foreign

law?,

On the other hand, English courts tend to use English law and if “forced” to use
foreign law>', will assume that foreign law is identical to English law, if not proved
otherwise by the parties. Furthermore Czech law seems to adhere to the principle of

equality of all legal systems, with some minor exceptions in favour of the /ex fori*?, which

is not the case under English law as already mentioned in this paragraph.

The Czech private international law solutions seem to be concerned above all with legal
certainty’®, As already mentioned, European law is trying to find a “third way” between
the obligatory use of fixed rules under the continental law systems and the traditional
English rules which have been defined by courts throughout centuries and represent a more

flexible approach to the problem.

* Constitutional Act No. 1/1993 Sb. and Constitutional Act No. 23/1991,

¥ Meaning that the Czech lcgal system is founded upon the principle of adaptation rather than ransformation of international treates.
2 And of coursc certain other issucs, c.g. § 56 ZMPS,

* Kudera, Zdendk: ‘Mezindrodni prave soukromé', 6™ edition, Brno, Doplnék 2004, p. 3 1.

" oe 53 and 54 ZMPS sct a procedure of passing a question on the forcign law by a court to the Czech Ministry of Justice.

" Foreign law will be scen as a fact which needs to be evidenced.

3 paukncrova, Monika: ‘Czech Republic”, Hague, Kluwer Law [nternational, 2002, p. 20.

% Kutera, Zdentk: *Mezindrodal pravy soukromé®, 6™ edition, Brmo, Doplnik 2004, p. 39,
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A huge difference to the modem European private international law, one of its basic
principles being the principle of prohibition of discrimination™, is the fact that the Czech
ZMPS is based upon the citizenship of persons and not the domicile®®. This is due to the

fact that this instrument has been in force since the 60’s and can be seen as discriminative

in certain ways.

Finally, it can be concluded that Czech private international law is generally governed by
the main principles of equality of all legal systems, the duty to apply foreign law and that
foreign law applies as a law and not as a fact which needs to be evidenced, as already
mentioned, and also by e.g. the principle of the reasonable settlement of legal relations’

and equal treatment of foreigners in the sphere of personal and property rights.

We can not go into further detail on these rather theoretical issues regarding the general
principles’’. Therefore it will now shortly be dealt with the basic three practical questions

that the private international law is concemed with.

2.1.2.1. Choice of Law

Before going into any detail, it has to be repeated, that Czech private international law on
choice of law has been, as of 1.7.2006 largely, but not entirely™, superseded by European
law®”, in particular by the Rome Convention. Nevertheless, it is indeed interesting and

very useful for understanding of the subject to shortly introduce the system of choice of

law under the ZMPS.

As already mentioned, Czech private international law, in order to assure legal certainty,
contains a set of fixed rules for the choice of law* which, unlike English law as shown

below, do not prefer the law of the forum to other laws. Only in extreme situations, €.g.

1 Art 12 of the Treaty cstablishing the Europcan Communily,

¥ 4¥ith an exception of ¢.g. a divorce. See Sec 22 of the ZMPS

¥ pauknerové, Monika: ‘Czech Republic', Hague, Kluwer Law International, 2002, p. 21,

7 Far a more detail explanation of the subject see Pauknerové, Mounika: *Crech Republic’, Hugue, Kluwer Law International, 2002,
# See Art 17 of the Rome Convention,

¥ Wholly {n privatc matters whereby certain public choice of law matters are still governed by the ZMPS,

# Sec 90 31 ZMPS.
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when it is not possible, despite of best efforts, to determine the content of foreign law, will
the court use Czech law although foreign law should be used according to the ZMPS. The
only possibility for a court to exercise its discretion was the so called reasonable settlement
{rozumné usporadadni) test under § 10 (1) ZMPS. As in other legal systems, Czech legal
theory distinguishes between one- and two-sided conflict rules (kolizni norma). One-sided
conflict rules are those that indicate that domestic law is applicable whereby two-sided
conflict rules state which law 1s applicable to the given situation®'. As a relatively modern
codification of private international law, the Czech law contains a majority of the two-

sided conflict rules.

The legal consequences of the use of the conflict rules is the establishment of a so called
applicable law (rozhodné prdve). The applicable law is determined through the conflict
rules by the use of so called connecting factors (hranicni urdovatele) which could be
defined as matters significant for a particular relation, ¢.g. nationality or citizenship ¥,
residence, location of the immovable, place of contract etc., if these include a relevant
foreign element®. Therefore a common conflict rule would be “damages ... shall be

»*_ What is of great

governed by the law of the place where the damage occurred...
importance to us is that an agreement on choice of law, i.e. the intention of the parties, is

also a connecting factor (hranicni urcovatel)”.

In general, the contracting parties may choose which law will govern their mutual relations
without any limitations, i.e. the parties may choose any law in force, irrespective of
whether there is a relevant link between the selected law and the respective case.*® The
choice of law may also be done tacitly, if from the circumstances there is no doubt as to

their manifested will.

' pauknerova, Monika; ‘Czech Republic’, Hague, Kluwer Law [nlernational, 2002, p. 40.

A great dilference Lo the English and European law system where the domicile is decisive.

 Thanks to the notion of a ,relevant contact” under the ZMPS the foreign clement may not be relevant ¢.g. in Section 23, But these
cxcmptions relate mainly ta family matters and thus are not important for this paper.

* Sec 15 ZMPS.

* Kutera, Zdendk: ‘Mezindrodni prave soukromdé’, 6™ cdition, Bmo, Dopindk 2004, p. 128,

9 paukncreva, Monika: ‘Czech Republic’, Hague, Kluwer Law International, 2002, p. 56
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2.1.2.2. Jurisdiction

As with choice of law, the jurisdiction rules of Czech private international law have been
largely superseded by European law, ie. the Brussels I Regulation. But the Brussels I
Regulation only applies if one of the parties is domiciled in a Member State and the courts
of a Member State are appointed“. Therefore, § 37 to § 62 ZPMS, i.e. a part of the so
called international procedural law*® or international civil procedure, regulating the

jurisdiction questions still apply to e.g. entirely “Non-EU” cases®.

As already mentioned, the Czech international procedural law applies in case where a
foreign element is present, e.g. one of the parties is a foreign citizen. The Czech law order
uses two basic terms which are necessary to understand to decide whether at all and if so

which Czech court has jurisdiction to hear the case.

Firstly, the term “pravomoc”, best translated as jurisdiction, means a set of powers that
the law gives to courts. This term gives us the answer to the question whether any Czech

court can hear the case or not.

Secondly, the term “pfisluSnost”, best translated as competence, answers the question
which particular type of court will bear the case, i.e. which type of court and where is

competent.

The basic rule of the Czech procedural law is that Czech courts have the authority to hear
the case if they have the competence according to Czech law’® or if it is conferred to them

in writing by the parties® . This is all we need to know at this time.

4 Kruger, Thalia: *Civil jurisdiction rules of the EU and their impact on third states®, Oxford 2008, p. 215.
" The other part deals with recognition and the court proceedings itself.

* And of course to some EU cascs. Sce Art 17 of the Rome Convention.

* Sec 37 (1) ZMPS.

®1 Sec 37 (2) ZMPS.
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2.1.2.3. Recognition and Enforcement

This paper’s purpose is not to describe the recognition and enforcement of foreign
judgments. It only needs to be mentioned that a foreign decision in private matters is
recognized by Czech court, after complying with some basic requirements, simply taking it

into account during the proceedings.

2.1.3. English law

Private international law is in England often referred to as the “The Conflict of Law™,

52

whereby the meaning is the same”™. Therefore, and as the former term is used and better

understood throughout the world, this paper will use the term “Private [nternational Law”.

English private international law, as a part of the common law, seems indeed very
different from the Czech one. But if we look closer, although the solutions to particular
problems are very different™, the result will often be the same. A good example would be

»5% test under ofd traditional English rules and the

the “most significant relationship
“reasonable settlement (rozumné uspofddani)” test under the ZMPS®. Whichever set of
rules we use, a sales contract would be usually governed by the law of the seat of the seller,

if the goods are being handed over to buyer there.

In England, private international law is traditionally seen as that part of English law which
comes into operation whenever a court is faced with a claim that contains a foreign
element. It has three main goals”. Firstly, to set the conditions under which the court is
competent to entertain such a claim. Secondly, to determine the particular system of law

by reference to which the rights of the parties must be ascertained. And finally, to specify

* Nonth, Pcter; Fawcett J.1.; ‘Private International Law’, 3™ edition, Oxford 1999, p. 17

1 B.g. the necessity of serving the defendant in England or Wales, permission to serve out of jurisdiction, comily of nations.
* North, Peter; Faweett J.J. ‘Private Inlernational Law™, 13* cdition, Gxford 1999, p. 609,

5% Sec 10 (1) ZMPS.

5 Ibid, p. 3.
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the circumstances in which a foreign Judgment can be recognised and possibly enforced by

action in England.

It is submitted in England®’ that the main reason why not invartably apply the law of the
forum, i.e. the reason why to have private international law at all, is the fact that the
omission of private international law would lead to gross injustice®®. This argument has
been often hidden under the term comity of nations used by English courts and scholars.
In order not to use too much space to describe this notion, it only needs to be said that
comity, when used in this context, means solely that no foreign law is applicable in

England except with the permission of the sovereign, i.e. the parliament.

Private intemnational law is not seen as a separate branch of law as e.g. the law of contract
or of tort, as it is all pervading®. This means that it possesses certain universality as it
deals with the three issues named above in almost every branch of law. It will now again
be dealt with the basic three questions that the private international law is concemed with
whereby the order of the three will be changed as the rules on jurisdiction are always put

first in England.

2.1.3.1. Jurisdiction

To begin, it has to be said that the same applies as already mentioned in Section 2.1.2.2, i.e,

English law has been, in certain cases, superseded by the Brussels 1 Regulation.

Nevertheless, the basic rule at common law is that the English court has no jurisdiction to
entertain and action in personam unless the defendant has been personally served with a
claim in England or Wales. This applies whether the case has a foreign element or not.
North®® mentions three exceptions from this rule. First, there are certain circumstances in

which the court is empowered by statute to assume jurisdiction over absent defendants.

% North, Peter; Fawcett J.J.: *Private International Law’, 13" cdition, Oxford 1999, p. 4.

“ An example may typicaily be a marriage that took place outside of England and does not satisty the formal requirements of the
Lnglish law, whercby a party involved in English litigation needs (o prove that he/she is marrigd.

¥ North, Peter; Faweett J.J.; ‘Private International Law”, 13 cdition, Oxford 1999, p. 7.

“! Ihid, p. 8.

-20 -




Secondly, there are certain types of action, such as petition for divorce, where the mere
presence of the defendant in the country does not render the court jurisdictionally
competent. Thirdly there is a separate regime of jurisdiction rules in the case of a
defendant domiciled in a Member State of the European community, Finally, under
traditional rules, submission to jurisdiction has long been recognised as a way of
conferring jurisdiction on a court. It will be dealt with the ways of submission to
jurisdiction and law, i.e. also what concern us most, the choice of law and jurisdiction, later

in Section 2.2 of this paper.

2.1.3.2. Choice of Law

As in the case of Czech private intemational law English law governing the choice of law
has been superseded by European law. Nevertheless, as the choice of law rules still apply
to certain matters e.g. defamation and in order to understand how the traditional common
law procedures differ from the continental ones, a short introduction on choice of law

under English law is included.

Once an English court decides that it possesses jurisdiction, it must consider which system
of law shall govern the case. In each case private intemnational law directs what legal
system shall apply to the case, i.e. what is the applicable law. The solution shall then be
reached by reference to this applicable law, Of course, as in other legal orders, different

aspects of a case may be governed by different laws.

To choose the applicable law, the English court must first undergo to stages of
classification, firstly it must classify the cause of action and secondly the rule of law. In
order not to go too deep into theory, it will be only said that former classification means
the allocation of the question raised by the factual situation before the court to its correct
legal category, €.g. law of contract or law of tort. The latter means the determination of the

choice of law rule which should be applied.
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[t needs to be mentioned that in order to choose the applicable law, the English courts have

developed the doctrine of the “proper law of the contract”®

. According to this doctrine,
the choice of law process is broken mto three stages. First, the parties might make an
express choice of law. At common law, the court will give effect to an express choice of
law, as long as it is bona fide, legal and not contrary to public policy®’. Secondly, in the
absence of express choice the proper law of the contract may be the system of law by
reference to which the contract was made, i.e. an implied choice of law is allowed. Thirdly,
in the absence of an express or implied choice, a contract should be governed by the

“objective” proper law, 1.e. the law with which the transaction has its closes and most real

connection.

As already previously mentioned the common law system of precedents may lead to legal
uncertainty. The choice of law rules especially the traditional ones are designed as flexible
ones, as e.g. the already discussed most significant relationship test, which allow dealing

with a lot of different situations of business and everyday life.

It is submitted that the function of private intemational law is complete when it has chosen
the appropriate system of law. As North® nicely states private international law resembles
the inquiry office at a railway station where a passenger may learn the platform at which
his train starts. The last thing with which the private international law deals 15 the

recognition of foreign judgments.

2.1.3.3. Recognition and Enforcement

As already mentioned, this paper’s purpose is not to describe the recognition and
enforcement of foreign judgments. Therefore, it can be only said that provided that the

foreign court had jurisdiction to adjudicate on the case according to English private

1 Clarkson, C M V and Hill, Jonathan: Jaffey on the Conflict of Laws, 2™ cdilion, 2002, p. 198,
“ B g Vita Food Products Inc v Unus Shipping Co Ltd [1939] AC 277,
® Narth, Peter; Fawcett 1.7, “Privale [ntemational Law', 13% cdition, Oxford 1999, p 8
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international law, the English court will generally recognise the foreign judgement as if

one of its own and it can be enforced accordingly®*.

2.1.4, European Law

As in case of national private international laws, European private international law can be
defined as a set of rules governing private relations which include a foreign element or a so

called cross border cases®. European private mnternational law is regulated by three groups

6

& . . T
of rules of faw™. Firstly, rules of law regulating jurisdiction and co-operation of courts.

Secondly, rules of law regulating the choice of law, i.e. the conflict rules. Thirdly and
finally, rules of law regulating recognition and enforcement of foreign judgements and

other decisions issued in private matters.

Like Czech law in case of the ZMPS, European law starts to include choice of law rules
and jurisdiction rules, i.e. part of international procedural law, in one instrument. A good
example could be the so called Rome III Regulation, i.e. the Council Regulation on rules
concerning applicable law in matrimonial matters 57 This shows us that although now
largely superseded, the ZMPS was, at the time it was made, and still is a good law and may

even be inspiration for a Eurepean wide regulation of private international law®,

2.1.4.1. Jurisdiction

In case of jurisdiction rules, the most important European instruments are the, already
mentioned, Brussels I Regulation and the Brussels Ila Regulation concerning jurisdiction
and the recognition and enforcement of judgments in matrimonial matters™. We will be

indeed interested only in the so called Brussels regime which, as defined in Art 1 of the

™ Ibid, p 480 ct scq.

" Regulation (BC) No. 861/2007 Esteblishing a European Small Claims Procedure.

 Banknerovd, Monika: ' Evropské mezindrodni pravo saukreme’, Praha, C.H. Beck 2008, p. 10.

“T [iC Regulation proposal for the change of Regulation (ECY No. 2201/2003.

“ as will be shown laler as well in case of the new Rome I Regulation. . o

" Regulation (EC) Ne. 220142003 conceming Jurisdiction and the Recagnition and Enforcement of Judgments in Matrimonial Mateers.
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Brussels I Regulation, extends to civil and commercial matters’’. Although various
matters are excluded from the Brussels regime, it seems to be clear that it covers the scope

of this paper, 1.e. matters in international commerce.

There are three groups of bases of jurisdiction under the Brussels regime’'. Firstly,

general bases of jurisdiction which do not depend on the defendant being domiciled in a
Member state, 1.e. exclusive jurisdiction under Art 22 of the Brussels I Regulation and
prorogation of jurisdiction under Art 22 of the Brussels I Regulation. Secondly, general
bases of jurisdiction with regard to the defendant being domiciled in a Member state, i.e.
submission to jurisdiction under Art 24 of the Brussels ! Regulation, the basic rule under
Art 2 and special jurisdiction which are alternative to the domicile rule under Arts 5 to 7.
Thirdly, the Brussels regime includes jurisdiction rules in matters relating to insurance,

consumer contracts and employment contracts’.

Generally, regarding the allocation of jurisdictiomn under the Brussels regime, the
defendant’s domicile is the point on which the jurisdiction rules hinge™. A defendant who
is domiciled in a Member State may nommally be sued in the courts of that state. This
means that the Brussels regime does not apply if the defendant is not domiciled in a
Member State. In such cases the court may apply its traditional rules on jurisdiction. As
already mentioned, circurnstances in which a person domiciled in one Member State may
be sued in other Member States are specified as well”. This is also the case with valid

agreements on choice of jurisdiction.

If the Brussels I Regulation does not confer jurisdiction on a Member State court, the court
must decline jurisdiction of its own motion”. This rule is one of the provisions that are

designed to reduce the incidence of conflicting judgments by preveating situations where

n Clarkson, C M V and Hil, Jonathan: Jatfey on the Conflict of Laws, 2" edition, 2002, p. 65.
! bid, p. 72.

" Art & to 21 of the Brusscls | Regulation.

™ Ibid, p. 66.

™ E.g. Art 22(1) of the Brussels 1 Regulation.

™ Ari 26(1) of the Brussels T Regulation.
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the courts of two or more Member States may exercise jurisdiction in relation to the same
or related 1ssues. According to these rules, where parallel proceedings involving the same
parties and the same cause of action are brought in more than on Member State (a so called
lis pendens) any court than the court first seised must stay the proceedings or decline
jurisdiction”. Where related proceedings are brought in different Member States, a court
other than the first seised may, in the exercise of its discretion, stay the proceedings or, if

certain conditions are fulfilled, decline jurisdiction’”.

Of the highest importance for this paper, is Article 23 of the Brussels 1 Regulation on
prorogation of jurisdiction. It allows parties, one or more of who is domiciled in a Member
State, to confer jurisdiction to settle any disputes between them on a court or courts of a

Member State,

2.1.4.2. Choice of Law

In case of choice of law rules, the most important European instruments regulating the
matter are the stiil valid Rome Convention, the new Rome I Regulation’ adopted on 6"
June 2008, which will enter into force on 17 December 2009, the Rome II Regulation on
the law applicable to non-contractual obligations”” and the Rome Il Regulation, ie. a
proposal for a regulation on rules concerning applicable law in matrimonial matters. The

Rome II Regulation and the Rome IIf Regulation do not fall under the scope of this paper.

Although it will be in force only for a limited period of time, this paper will discuss the
Rome Convention regime and its case law, whereby the main differences which will be
brought by the Rome I Regulation will be highlighted. The conclusion of the Rome
Convention was motivated by recognition of the fact that the harmonisation achieved by

the Brussels regime in relation to jurisdiction and judgments was not sufficient to achieve

% Art 27 of the Brussels | Regulation.

7" Art 28 of the Brussels | Regulation.

* Regulation (EC) No. 593/2008 on the Law Applicable to Contraciual Obiigations,
™ Regulation (EC) No. 86472007 on the law applicable Lo non-contractual obligations.
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uniformity in the commercial sphere®’. The purpose of the Rome Convention was, since
the law will be the same wherever trial takes place in the European Community, the
inhibition of forum shopping and the increasing of legal certainty and also easier

anticipation of the law to be applied®'.

According to its Art 1(1), the Rome Convention applies, subject to exceptions, to
contractual obligations in any situation involving a choice between laws of different
countries. Contractual obligations are not defined by the Rome Convention and as one
Member State®? may consider an obligation as being contractual in circumstances where
another Member State would classify it as being tortuous it is submitted that a broader
European approach of the term be adopted®. Therefore it is not possible to interpret the
term “contractual obligations™ according to national laws. Furthermore, certain matters
listed in Art 1(2), including contractual obligations, are excluded from the Rome

Convention’s scope™.

Although the definition of contractual obligations still causes interpretational problems, for
the purpose of this paper, it will be assumed that any relations failing under the term

international commerce will automatically fall under the scope of the Rome Convention.

The most important thing about the Rome Convention is its universal application, i.e. it
applies regardless of whether the contract has any connection with a Contracting State™ .
In particular, there is no need for either party to the contract to be domiciled or resident in
a Contracting State. The only thing that matters is that the dispute 1s tried in a Contracting
State to the Rome Convention. This universality is a big difference from the Brussels
regime which contributes to a rather simple use of the Rome Convention and avoids the

need to distinguish for choice of law purposes between Contracting and non-Contracting

0 (larkson, € M ¥ and Hill, Jonathan: Jaffey on the Conflict of Laws, 2™ edition, 2002, p, 199,

¥ North, Peter; Faweett J.3.: *Private Intwermational Law', 13" odition, Oxford 1999, p. 536,

' Meaning a contracting state ta the Rame Convenlion.

% As also mentioned in Art 18 of the Rome Convention itsclf.

* For details see e.g. Clarkson, C M V and Hill, Jonathan; Jaffey on the Conflict of Laws, 2* wdition, 2002, p. 201,
¥ North, Petor; Faweett J.J.: *Private Intemnational Law’, 13" cdition, Oxford 1999, p. 551,
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States. The consequence of the above mentioned universality is the state, where all choice

of law rules of all Contracting States have been superseded by the Rome Convention.

When determining the applicable law, the Rome Convention gives priority to the choice of
law made by the parties. The freedom of choice is regulated in Ast 3 of the Rome
Convention. If the parties fail to make a valid and effective choice of law, the applicable
law shall be determined according to Art 4 to 13 of the Rome Convention. Article 4
consists of three main parts. First, there is a basic rule that the contract shall be governed
by the law of the country with which it is most closely connected®. Second, there is a
general presumption, based on the concept of characteristic performance, designed to
identify the country with which the contract 18 most closely connected, together with
special presumptions for two particular types of contract®’. Third, there is 2 provision
which states that the presumptions shall be disregarded if it appears that the contract is

most closely connected with another countrysg.

Again, Art 3 of the Rome Convention, eventually the Rome 1 Regulation, is of the

importance for this paper and it will be dealt with later in Chapter 4 of this paper.

2.1.43. Recognition and Enforcement

Recognition and Enforcement of judgments is infer alia governed by Brussels 1 Regulation.
Recognition and Enforcement of judgments given by a court of a Member State that fall
within the material scope of the Brussels regime and under Art 32 of the Brussels I

Regulation, is dealt with by its Arts 32 to 52.

¥ Art 4(1) of the Rome Convention.
¥ Arts 4(2), (3) and (4} of the Rome Convention.
W Art 4(5) of the Rome Convention.
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2.2, WAYS OF SUBMISSION TO JURISDICTION AND CHOICE OF LAW

As already mentioned before, it is of great interest for this paper to properly narrow its
subject matter, so that specific problems of choice of law and jurisdiction in intermational
commerce can be highlighted. Therefore, agreements, as bi- or multilateral acts which are
typical in intemational commerce, must be distinguished from unilateral submissions, i.e.
unilateral acts. Submissions to jurisdiction®® which are also deemed to be a way of choice
of law and jurisdiction but do not play such a major role, as in most of the cases the dispute

is whether a valid agreement on choice of law or jurisdiction has been made or not.

2.2.1. Distinguishing Agreements from Unilateral Submissions

Generally, there are two basic ways of submission to jurisdiction. Firstly, a unilateral
submission is a unilateral act of the defendant by which he, by not challenging the
jurisdiction and agreeing with the already started proceedings, consents to an already
established jurisdiction, whereby this consent does not effect the decision of the courts

0

regarding the jurisdiction®. Unilateral submission is represented by e.g. Art 24 of the

Brussels I Regulation.

Secondly, the contractual submission is a bi- or multilateral act by which two or more
parties agree to choice of jurisdiction regarding future possible disputes among them. This
paper deals only with the later example of submission to jurisdiction”’. Contractual-
submission is represented by e.g. Art 23 of the Brussels | Regulation or Sec 37(3) of the

Czech ZMPS.

The following difference in understanding of the function of choice of jurisdiction under
common law systems and civil systems is worth mentioning. On the one hand, under

Czech law and European law, an agreement choice of jurisdiction simply works as an

* It is very hard, or rather impossible, te find 2 casc of submissien (e a certain law. This may be best done by simply not contesting the
courts deeision done in accerdance with the chosen law,

""Tan Yock Lin: 'Choice of Court Agreement: From a Viewpoint of Anglo-Commonmvenlth Law ', p 45.

" Also cxcluding agreerments on jurisdiction made after the disputc has arisen.
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instrument directly establishing a courts jurisdiction. On the other hand, under English law,
Jurisdiction of an English court does not depend on the parties having agreed to it in
advance or on whether such an agreement was for an exclusive or non-exclusive
jurisdiction”. An English court establishes its jurisdiction according to the common law
rules and jurisdiction agreements only matter in cases where the English court is asked to

exercise a jurisdictional discretion or as defence where it is asked to stay proceedings.

2.2.2. Promissory Agreements and Agreements by Conduct

When referring to jurisdiction agreements, some English scholars distinguish between so
called promissory agreements, i.e. contractual submissions to jurisdiction, and
agreements by conduct, ie. when the defendant appears before the court”™.  This
distinction appears to be rather the same as the one already mentioned. Therefore, it will

only be dealt with the former.

Having said that, it is clear that the jurisdiction agreements concerned will take the form of
a contractual promise, whereby its nature and scope will be determined by the so called
‘proper law of the contract’ ** or ‘applicable law’”, i.e. the law which governs the

contractual promise. This will be dealt with later in Section 3.8.1 of this paper.

% Briggs, Adrian: Agreements on Jurisdiction and Choice of Law’, Oxford 2008, p 107.

" Rriggs, Adrian: Agreements on Jurisdiction und Choice of Law’, Oxford 2008, p 108.

* In common law terminology.

* In the terminology of the Rome Convention on the Law Applicable to Contractual Obligations.

-29 .



2.3. SPECIFIC ISSUES REGARDING JURISDICTION AND CHOICE OF
LAW AGREEMENTS

Before going into any details on jurisdiction and choice of law agreements, it is necessary
to discuss some general points which are common for jurisdiction as well as choice of law

agreements.

2.3.1. Severability

The question of severability, i.e. whether an agreement on jurisdiction or choice of law is a
separate agreement or a part of an agreement in which it is contained, is fundamental in
cases where the existence of such a clause or agreement is challenged on the contention
that the whole agreement, which contains such agreement, never came into legal existence

. . 9
or has been terminated, rescinded etc.’®

Therefore, severability is an instrument which protects jurisdiction and choice of law
agreements from attacks upon the validity of the whole agreement which contains such
clauses. As the applicability and results of the principle of severability varies under
different law instruments and also for jurisdiction and choice of law agreements, a more

detail analysis is contained in later chapters on each of the agreements.

2.3.2. Contractual Autonomy

It is submitted that contractual autonomy is one of the basic characteristics of a mature
legal system®’. Persons who have legal capacity should be able to make such agreements
as they consider to serve their interest, whereby the courts, or e.g. arbitration tribunals,
should be prepared to enforce them according to their tenms. The law should intrude or

override these private agreements only to secure and serve a broader public interest.

* Briggs, Adrian: ‘Agreements on Jurisdiction and Choice of Law’, Oxford 2008, p [ 1.
* Toid, p 12.
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This is the case of jurisdiction and choice of law agreements. On the one hand, business
men and huge international corporations experienced in international commerce shall be
able to choose jurisdiction and law without almost any limitation. On the other hand,
contracting parties which are more economically vulnerable, such as employees and
consumers, should be protected. As mentioned by Briggs”®, this may involve reducing or

removing the power to make, or to hold the weaker party to, a choice of jurisdiction or law.

Having said that, it might seem that parties may choose any law to govern, or any court to
decide, their dispute. But this is not the case. The conflict of laws, or the private
international law, is now governed by statutes or international legislation, i.e. a higher
authority than the agreement of parties. Therefore, it cannot be said that the principle
pacta sunt servanda may be applied on its own., On the contrary, contractual autonomy

always has to coexist with private international law rules as rules of a public law character.

2.3.3. Consent and Agreement in Private International Law

Consent and agreement play a central and fundamental role in private international law.
Whether by consent or by agreement, the party to an international dispute has to somehow
express its understanding with the choice of law or jurisdiction. Although, generally it has
to be distinguished between consent and agreement, whereby it 18 submitted that consent is
a broader category than an agreement, it is not of importance for this paper as it has already

been mentioned that it will only be dealt with agreements.

What is necessary to remember though, it that if the rules which regulate the conflict of
jurisdiction and conflict of laws allow the parties to exercise autonomy, there will be two

areas in which autonomy provides no answer. Firstly, no agreement or manifestation of

™ Briggs, Adrian: ‘Agreements on Jurisdiction and Cheice of Law', Oxford 2008, p L1.

-31 -



consent may be present. Secondly, the agreement or manifestation of consent may be

overridden by certain legal rules such as mandatory rules.”

Hence, it is clear that we have to distinguish between matters that fall within the
contractual autonomy of parties and those which do not. The choice of law is a good
example as two fundamentally different choices of law exist. One is done by the parties
and the other by the relevant court. It is clear that the parties may not always choose the
law which will govern their dispute; an example being the law that shall govern a

marriage'®’, This paper wiil, of course, deal with this former in more detail.

™ Briggs, Adrian: ‘Agreements on Jurisdiction and Choice of Law’, Oxford 2008, p 27.
W Although the Rome U1 envisages such right, subject to limitations.
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3. JURISDICTION AGREEMENTS

Questions concerning the scope, validity and enforceability of jurisdiction agreements
usually arise early in case of English law or as first in case of European and Czech law as a
court in these systems of law must establish its jurisdiction before actually hearing the case,

in the litigation'®'. Three situations, related to jurisdiction agreements, may then arise.

Firstly, the parties to the litigation may admit that they are bound by a jurisdiction
agreement, but dispute the legal consequences which follow from the fact. In this case, the
problem is one more about applying the applicable law than a problem of jurisdiction

agreement.

Secondly, the parties may accept that they are contractually bound but dispute whether the
contract contained an agreement on jurisdiction. Hence, it is more complex fo make a

good analysis of the case.

Finally, when one party to the litigation denies being party to a contract at all, the court
must resist being drawn into a trial of merits, i.e. a court should not try the question
whether there is a contract containing a jurisdiction agreement by which the parties are

bound in order to decide whether to exercise jurisdictionmz.

By saying this, it has been shown how complex and difficult situations may arise and need
to be solved by the courts, It is clear that jurisdiction agreements may themselves be
complex organisms. The principle question is whether they are successful in
prorogation'” or derogation'® of jurisdiction. In order to be able to deal with these

problems, the following topics need to be introduced.

" Bripys, Adrian: ‘Agreements on Jurisdiction and Cholce of Law ', Oxford 2008, p 8.

"2 Brigys, Adrian: ‘Agreements on Jurisdiction and Choice of Law ', Oxford 2008, p 9.

9 [ ¢, conferring jurisdiction on a court; usually not the onc that would usually hear the case.
10 1 ¢, depriving & court that was suppased to hear the casc of its jurisdiction.
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Fist of all the definition of jurisdiction agreements will be given and questions about the
jurisdiction agreements concerned will be answered. The biggest concern will be given on
jurisdiction agreements under Art 23 of the Brussels I Regulation. Therefore the test of
application of the Brussels I Regulation to choice of jurisdiction clauses will be introduced.
Thereafter the ambit of the jurisdiction agreements and requirements for their validity will
be examined. Furthermore, the Czech ZMPS and the new Hague Convention will be
shortly introduced and the possible over lap between The Hague Convention and the
Brussels I Regulation will be highlighted. Finally, the importance of good drafting will be
highlighted and the influence of choice of law agreements on jurisdiction agreement will

be mentioned.
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3.1. WHAT ARE JURISDICTION AGREEMENTS

Before we actually start to deal with jurisdiction agreements under different law systems, it
1s necessary to try to find a general definition of a jurisdiction agreement and determine the

range of jurisdiction agreements that will be dealt with.

The purpose of this paper is not to define what the scope of the jurisdiction agreements is
or what the rights and duties of the parties to such agreements are but rather to compare
solutions which different law orders have found to solve certain issues regarding
Jjurisdiction agreements. Problems with drafting of these agreements will also be shown
and some guidance to drafters will be given as well. This latter goal may be best achieved
by analyzing some examples of a jurisdiction clause, which will be done in Section 3.7 of

this paper.

But before being able to examine and analyse a particular agreement it is nevertheless
necessary to mention some general principles relating to the scope of and rights and
duties arising out of jurisdiction agreements and their validity by introducing the European
regulation and highlighting certain differences from English or, in less cases as the not
enough case law is at hand, Czech law. These general principles will be later applied on

the given examples.

31.1. Definition

Although it is hard to find a single definition of a jurisdiction agreement in international
commerce due to its variety, the definition may be e.g. as follows. Parties agree that a
certain court will hear a dispute or disputes between them and in this way grant jurisdiction
to the court and thereby also deprive other courts than the chosen one of their

jurisdiction'®”. As we will see later, this definition is not accurate as there are jurisdiction

"% Kruger, Thalia: “Civit jurisdiction rmudes of the EU and their impact on third stares’, Oxlord 2008, p. 214,
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agreements that e.g. only cause prorogation of jurisdiction but no derogation, such as non-

exclusive jurisdiction agreements.

A junsdiction agreement may be one provision of an agreement or can comprise a contract
in its own right. On the one hand, a provision of a contract might simply refer all disputes
arising out of it to a certain court for decision. On the other hand, the forum clause,
probably together with a choice of law clause, may form a whole dispute resolution

agreement.

The given definition is of course a very simple one and is not capable of answering the
questions raised at the beginning of this chapter. A more detail look into the problem will,

therefore, be part of the next chapters.

3.1.2. Scope of Jurisdiction Agreements

It is submitted that under the common law the scope of a jurisdiction agreement is a
matter of construction and shall be determined in accordance with the applicable, or m
the common law terminology proper, law of that agreement'*. The jurisdiction agreement
will only come to effect if the dispute falls within its scope. Therefore, the scope of the
jurisdiction agreement is very important in cases such as when a possible plaintiff tries to
escape his obligations under a jurisdiction agreement by suing e.g. in tort or bailment and

arguing that such action is outside the scope of the jurisdiction agreement'”’,

The main problems with the scope of jurisdiction agreements are caused by the fact that
the relationship between the parties is sometimes not limited to a contractual relationship
only. Therefore, there may be a claim in tort e.g. due to some pre-contractual fault closely
linked with the contract that embodies the jurisdiction agreement. The question now is

whether the jurisdiction agreement covers this pre-contractual fault as well. When

'™ See eg. The Sindh [1975] 1 Lloyd's Rep 372.
7 Tan Yock Lin: ‘ Choice of Court Agreement: From a Viewpoint of Anglo-Commonweaith Law', p 54.

-36 -



addressing this issue, first of all, it has to be examined whether the Jex contractus allows a

jurisdiction agreement to operate in relation to such claims'®. Secondly, it has to be

examined whether the jurisdiction covers the particular claim.

These questions are hard to answer without any specific examples as they will be again
dealt with according to the applicable law of the jurisdiction agreement. A rather liberal
approach to interpretation of the scope of jurisdiction agreements has been adopted by
English courts recently, meaning that the parties to a commercial contract will be presumed
to want coherent, comprehensive and coaclusive adjudicationm. In words of Allsop J
in Comandate Marine Corp v Pan Australian Shipping Pty Ltd ‘This liberal approach is
underpinned by the sensible commercial presumption that the parties did not intend the
inconvenience of having possible disputes arising from their transaction being heard in two

different places’'!°.

On the other hand it is definitely not the function of the judge to
improve on the bad drafting of the parties involved. To conclude, it can be said that the
court should not limit the scope of the jurisdiction agreement unless it is clear that the

intention of the parties was to limit it.

3.1.3. Rights and Duties Arising out of Jurisdiction Agreements

It is of high importance for the parties involved to make their intentions clear about the
scope of the agreement. This may be best shown by giving the example of distinction
between conferring of exclusive or non-exclusive jurisdiction. A clear provision
conferring exclusive jurisdiction on a specified court will give rise to rights and obligations
that can be predicted by the parties. Regrettably, the opposite situation seems often to be
the case. Therefore, as it will be mentioned below in Section 3.2.1 regarding exclusive and

non-exclusive jurisdiction agreements, the question to be asked is rather ‘what did the

"% Brigps, Adrian: ‘Agreements on Jurivdiction and Choice af Law', Oxford 2008, o 127,

' Briggs, Adrian: *Agreements on Jurisdiction and Choice of Law', Oxford 2008, p 129,

19 12006) 157 FCR 45. p 165. Although this judgment rclates to arbitration agreements it is submitied that it can be used in respect to
jurisdiction agreements as well,
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partics intend?’ rather than ‘what do the words used mean?’''’ Briggs''* names four
‘canons of construction’' " from which the meaning of the words will be derived. Among
these, beside the question mentioned in the previous sentence, is a presumption in favour
of the respective clause being for exclusive jurisdiction''* and further e.g. that a court is
intended to have exclusive jurisdiction where the parties submit ‘all disputes’ to its

jurisdiction'",

Having said that it is clear that the rights and obligations of the parties will depend on the
interpretation by the relevant court of the words used by the parties. Hence, if the court
e.g. decides that the parties agreed that a court shall have exclusive jurisdiction over a
dispute it is a breach of contract if any of the parties starts proceedings in a different court.
On the other hand, if the court decides that the parties agreed to a non-exclusive
jurisdiction it is submitted that the starting of proceedings in another court than the named
one generally does not constitute a breach of the contract' '®, although, again, this will
depend on the precise construction of the agreement. This may be best shown by giving an
example, which may be found e.g. in the case of Sabah Shipyard (Pakistan) Ltd v Islamic

Republic of Pakistan''”.

It was held that the Pakistani government was in breach of the
contract as it sought an anti-suit injunction preventing the shipyard to make use of a non-

exclusive jurisdiction clause in favour of English courts.

As the exact meaning of the words used by the parties in the jurisdiction agreement wiil be
decided upon by the relevant court and is a matter for the law that governs the contract in
which it is contained"'®, it is more useful to concentrate on the intention of the parties
than to try to label possible categories of jurisdiction agreements and define rights and

obligations arising out of them. Therefore and as already mentioned in the beginning of

" Briges, Adrian: ‘Agreemenis on Jurisdiction and Choice of Law ', Oxford 2008, p 112,

" Briggs, Adrian: *Agreements on Jurisdiction and Choice of Law ', Oxford 2008, p 113,

" Sec e.g. ET Pius SA v Welter [2005] EWHC 21535 {Comm).

Y% Sea Trude Maritime Corp v Hellenic Mutual War Risks Association Lid [2006] | Lloyd's Rep 280, p 98.
V15 Qee g.p. British Aerospace plc v Dee Howard Carp [ 1993] 1 Lloyd's Rep 368,

" See o Catlin Syndicate Lid v Adams Land & Cattle Co [2006] 2 CLC 425.

"7 Scbah Shipyard (Pakistan) Lid v Istamic Republic of Pukistan [2003] 2 Lloyd's Report 571,

" Brigps, Adrian: ‘Agreements on Jurisdiction and Chaice of Law’, Oxford 2008, p 121.
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this section, this paper will rather discuss possible words and expressions that can be used

while drafting jurisdiction agreement and analyze their influence on the possible outcome

in court proceedings.
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3.2, JURISDICTION AGREEMENTS CONCERNED

As already mentioned, it is possible to find neither one general unified definition of a
jurisdiction agreement nor one general type of it. Different types of jurisdiction
agreements exist whereby some of them will be shortly introduced to show the possible

vartety of ways to confer jurisdiction in internaticnal commerce,

3.2.1. Exclusive and Non-exclusive Jurisdiction Agreements

As to exclusivity, there seem to be three kinds of jurisdiction agreements''®. The first one
is an explicitly exclusive one, i.e. bounds both partics. The second one is an explicitly
non-exclusive (or optional one), i.e. it onty widens the list of possible forums. The last one
is a combined version of the previous ones whereby, in a two party situation, it is exclusive
for one of the parties and non-exclusive for the other. This paper will deal with the first
two types also at a theoretical level, whereby the combined type will be addressed in

Section 3.7.3 of this paper as part of an example.

As it will be seen later, there are certain problems with interpretation of jurisdiction
agreements in particular in distinguishing between the two basic types of them, ie.
exclusive and non-exclusive. It is submitted that the fact that a particular jurisdiction
agreement is one for exclusive or non-exclusive jurisdiction is, in common law, a matter
of construction'? and later interpretationizl of the promise the parties have made and does
not just depend on the words used'??. As both types are commonly used by businessmen,
or rather draftsmen often forget to specifically mention whether the jurisdiction shall be an
exclusive or non-exclusive one and therefore disputes about rights and obligations under

these clauses arise, this paper will deal with both types of jurisdiction agreements and will

" Briggs, Adrign: ‘Agreements on Jurisdiciion and Chuice of Law', Oxford 2008, p 163,

' Soe Insured Financial Structures Lid v Elektrocieplownia Tychy 54 [2003] QB 1260.

'*! In accordance with the law governing the contracl. Soe Provimi Lid v Rocke Products Led [2003] 2 Al ER {Comm) 683.
"% Dicey Morris & Coliins: *The Conflict of Laws ', 14® edition, 2006, para 12-092.
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try to show how crucial precise drafting is for prevention of future disputes about the

nature of the jurisdiction agreements.

As to European and international regulation of this matter, Art 23(1) of the Brussels I
Regulation states that “Such jurisdiction shall be exclusive unless the parties have agreed
otherwise’. That means that the Regulation covers both types of jurisdiction agreements.
This is one of the main differences to the Hague Convention, which covers mainly
exclusive choice of court agreements. The fact that both types of agreements are covered,
inevitably cause problems with their interpretation 1f the particular jurisdiction clause has
not been drafted well enough to make clear whether it is one for exclusive or non-exclusive

jurisdiction.

The reason why the Brussels [ Regulation deals with non-exclusive jurisdiction agreement
and the Hague Convention not is worth mentioning. It is the difficulty of /is pendens, for
which the Brussels 1 Regulation contains a precise rule in its Arts 27 to 36'%, It is not the
purpose of this paper to deal with the lis pendens problem and therefore only the
difficulties with distinction between exclusive and non-exclusive jurisdiction agreements

will be covered.

32.2. Variations of Jurisdiction Agreements in Comimen Law

In England under the common law, a jurisdiction agreement may take many forms e.g. the
form of a service of suit clause'*. This particular clause changes the classical meaning of
the jurisdiction agreements by allowing one party to select the court to sue in rather than
specifying such court in advance. This paper will onlty deal with the “classical’ jurisdiction
clauses, i.e. clauses that chose court in advance, as they are the most common forms. The

problem of possible variations of jurisdiction agreements under the Brussels I Regulation

'3 Rruger, Thalia: * Civil jurisdiction rufes of the EU and their impact on third states’, Oxford 2008, page 227,
"% Briggs, Adrian: ‘Agreements an Jurisdiction and Choice of Law’, Oxford 2008, p 134,
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needs to be also dealt with later in Section 3.2.3 whereby Section 3.7.3 of this paper will

deal with problems related to drafting of various jurisdiction agreements.

323, Vanations under the Brussels [ Regulation

One may indeed think about many possible variations of the jurisdictional scheme of the
Brussels 1 Regulation. The boundaries for the freedom of the parties to vary that scheme
have not been clearly set by the ECJ. Therefore, the result of the possible litigation
about these variations is highly unpredictable. This paper will show two examples of
variations that seem to be used by businessmen in Europe more often then the others and
will consider their chances of ‘surviving’ the ECJ’s interpretation of Arts 23 and 27 of the
Brussels I Regulation together with the broad scheme of its Chapter Il which is rather

strict.

3231 Two Courts at the Same Time

Briggs gives the example of a lender bringing proceedings against a defaulting borrower in
two courts at the same time which in his words ‘makes economic sense where the borrower
may have assets in several places and the lender considers that to secure repayment it may

'3 This example, although the economic

need to bring proceedings in several courts
sense is a powerful reason for this clause to be respected, is not the luckiest one as it
clearly contradicts Art 27 of the Brussels I Regulation and the result will probably be the

!m, i.e. the court second seized will most

same as in Erich Gasser GmbH v Misat sr
probably stay proceedings until the jurisdiction of the court first seized is established'’.
The fact advocated by Briggs that the problem of irreconcilable judgments is now
addressed by Article 34(4) of the Brussels [ Regulation and the argument that the privilege

given by Art 27 is one which may be deliberately waived by prior writing agreement are

more than arguable. To conclude, a clause in the jurisdiction agreement allowing suing in

"% Briggs, Adrian: *Agreements on Jurisdiction and Choice of Law', Oxlord 2008, p 154.
¥ Erich Gasser GmbH v Misat s C-116/02, [2003] ECR 1-14293.
‘27 Art 27 of the Brussels | Regulation.
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two different courts at the same time has some chances to be respected by the courts and

the ECJ but for the sake of certainty its use cannot be recommended.

323.2. ‘Contractual Penalty’

The other example of possible variations of the Brussels [ Regulation scheme is one that
attracts considerably fewer objections that the previous one. The reason for that being the
fact that a contractual promise to pay money in respect of the loss suffered if proceedings
are brought in breach of a jurisdiction agreement does not seem to contravene any
provision of the Brussels [ Regulation. Therefore, from a general point of view, if this
promise is not in breach of other laws, such as law on penalties under the Common law, it

has a fairly high chance of being effective and is therefore recommendable.
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3.3. APPLICATION OF THE BRUSSELS SCHEME

It is first necessary to repeat that Art 23 of the Brussels 1 Regulation applies when one of
the parties to the jurisdiction agreement is domiciled in a Member state and the courts of a

Member State are appointed'®®. If this is not the case, other instruments shall be applied.

Whether a jurisdiction agreement falls within the scope of the Brussels I Regulation is the
subject of a specific rule and is not determined by the general rules in Article 2 and 41%
whereby Art 4 applies if the defendant i1s domiciled 1n a Non-member State. But
jurisdiction agreements are excluded from this rule and therefore it 1s enough, as
mentioned above, when one of the parties is domiciled in a Member State and the courts of

a Member State are appointed.

The domicile of the parties is crucial {or the determination whether the Brussels I
Regulation applies to a particular jurisdiction agreement. However, parties to the dispute
may move after the time of contracting and thereby their domicile differs at the time of the
litigation. There are four possible solutions to this problem. Firstly, the domicile might be
determined at the time the action is brought. Secondly, the domicile could be determined
at the time the jurisdiction agreement was concluded. Thirdly, the two previous selutions
may be cumulated to the effect that only if both were met the Brussels would apply.

Finally, the first two solutions may be applied alternatively.

The first solution might cause legal uncertainty as none of the parties involved can possibly
know where the other party will be domiciled at the time of the dispute. In contrast, the
second solution, supported by the wording of Art 23 of the Brussels | Regulation, ensures
legal certainty and predictability. But the downside of this solution is that a Member State
court may decide a case where none of the parties have any links to the EU any more "', It

is obvious that the third solution limits the Brussels I Regulation the most, whereby the

L2 Kruger, Thalia; *Civif furisdiction rules of the EU and their impact on thivd stares”, Oxford 2008, p. 2185,
129 7

lbid.
¥ Which can be scen as contrary to Art 4 of the Brussels [ Regulation.
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fourth broadens its scope as far as possible. A clear solution to this problem has not been
found yet but it may be said that the second solution is in accordance with the wording of

Art 23 of the Brussels [ Regulation and therefore the most probable solution.

It is of high importance to know exactly whether the Brussels I Regulation or the national
laws apply, in particular because the conditions for validity might differ'®!, There are more

situations which may arise in this context.

33.1. Member Stat¢ Court Chosen, Both Parties Domiciled in that State

The Brussels I Regulation only deals with international relations. Therefore, it does not
apply to intemnal attribution of jurisdiction. It is submitted that the fact that the defendant

is a national of a third State does not change the situation'*”.

3.3.2. One or Both Parties Domiciled in a Member State or Various Member States.

Member State Court Chosen

This is the easiest possible situation. As already mentioned, Art 23 of the Brussels |
Regulation states that a Member State court appointed by contracting parties, one of whom
is dorniciled in 2 Member State, has exclusive jurisdiction, unless the parties did not wish

that jurisdiction to be exclusive.

The difference to the general rule in Art 2 is that one of the parties, not necessary the
defendant, must be domiciled in a Member State. This makes much sense as at the time of
the conclusion of the jurisdiction agreement, it 1s not known who will be the plaintiff and
who the defendant. Hence, a defendant from a Non-member State may be subject to the

application of the Brussels I Regulation. This means that the scope of the Brussels |

" See Section 3.4.2 below. .
3 Cour d'uppel of Paris, judgenent of 27 March 2987 and in Kruger, Thalia: *‘Civif jurisdiction rules of the EU and their fmpact on

third stares’, Oxford 2008, p. 217,
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Regulation is in fact substantially broaden and raises questions about impact of the

Brussels I Regulation on parties from third States. Why was 1t done so?

The Brussels | could have limited the number of jurisdiction agreements to fall under the
Regulation by providing that both parties have to be domiciled in Member States. It is
submitted that this would exclude a large number of cases closely linked with Member

'3} On the other hand, stating that

States from the EU Regulation, which is not desirable
the Brussels [ Regulation would apply even if two parties from third states appoint a
Member State court would have enlarged the scope to include cases to which the link with

** It is necessary to mention that the latter

the European internal market is too tenuous’
solution has been opted for by the Hague Convention. This is due to the fact that The
Hague Convention’s aim is to become a world wide convention and to aid international

trade by encouraging the recognition and enforcement of as many judgements as possible.

333, No party domiciled in a Member State, Member State Court Chosen

This situation is not directly regulated by the Brussels I Regulation. The only link is given
by Art 23(3) which states that “where such an agreement is concluded by parties, none of
whom is domiciled in a Member State, the courts of other Member States shall have no
jurisdiction over their dispute unless the court or courts chosen have declined jurisdiction”.
This means that the court chosen may take jurisdiction, i.e. the jurisdiction of the chosen

court is not 1'r1a'ndattt:>ry]3 3

As already mentioned, the Hague Convention has included such situations under its scope.
Therefore, as soon as the EU becomes a party to the Hague Convention, these situations

will fall under its scope and not under national laws as now.

"™ The Rrussels [ Regulation main purpose is to advance the European internal market and judieial area, and 1o establish jurisdiction
rules that would Jead to casy recognition and enforcement of judgements. This cannot be done withoul covering most of the disputes
closely linked with any ol the Member States.

M Kruger, Thalia: *Civil jurisdiciion rules of the EU and their impact on third states’, Oxfard 2008, p. 217

" Hartley, TC: *Civil Jurisdiction and Judgements, SWEET & MAXWELL, London 1984, p. 73.
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334. Non-member State Court Chosen

3 For

[t is submitted that the Brussels I Regulation does not apply to this situation’
example in Aectra Refining and Marketing Inc v Exmar NV the Court of Appeal stated
obiter that where a forum clause existed in favour of a non-EU State, the English court had

discretion ‘under its inherent jurisdiction’.

" See the discussion in North, Peter; Faweett 1.1.: ‘Privale International Law’, 13" edition, Oxford 1999, starting at p. 236,
BT decira Refining and Mamdfacturing Inc v Exmar NV, [1994) 1 WLR 1634,
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34 JURISDICTION AGREEMENTS UNDER THE BRUSSELS SCHEME

34.1. Exclusive or Non-Exclusive

According to the wording of Art 23 of the Brussels [ Regulation the first step in
determining the type of a particular agreement must be to take a closer look at the
intentions of the parties. If it is not clear what the parties agreed to, jurisdiction shall be
exclusive. Although this rule seems to be quite straightforward and clear, an interesting
problem arose in the case of Bouygues Offshore SA v Caspian Shipping Co™®. The
problem is one of impact of the Brussels 1 Regulation (or the Brussels Convention at that
time) on third states and if ‘exclusivity’ covers only the EU Member States. In this case,
there was an exclusive jurisdiction clause in favour of a London court but the plaintiff sued
in South Africa. By not granting the anti-suit injunction the Court of Appeal silently
confirmed the limits of the Brussels [ Regulation, i.e. that it does not apply to courts of

Non-Member States.

As it was already mentioned, whether the jurisdiction agreement is one for an exclusive or
non-exclusive jurisdiction depends, in accordance with the ECJ case law, on construction

t'*” and the law governing it Later in Section 3.7.1 of this paper, the

of the agreemen
impact of choice of specific words in the jurisdiction agreements on the fact if an

agreement is one for exclusive or non-exclusive jurisdiction will be assessed.

342. Formal Validity

Although no formal requirements exist under the common law'"', i.e. an oral jurisdiction
agreement will do as good as a written one, Art 23 of the Brussels 1 Regulation, which

prescribes certain formalities for jurisdiction agreements, now regulates all such

"™ Bouygues Offvhore S4 v Caspian Shipping Co [1998] 2 Lioyd's Rep 46!,

" Sox Insured Financial Structures Ltd v Elcktrociepliownia Tychy SA [2003] QB 1260,

4% Qe Provimi Lid v Roche Products Led [2003] 2 All ER (Comm) 683,

" Tan Yock Lin: ' Choice of Court Agreement: From a Viewpoint of Angle-Commonwealth Law’, p 46.
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agreements to which at least one person which is domiciled in the EU is a party and based
on which the courts of a EU Member States have been chosen. Still, it 1s submitted that the
Brussels 1 Regulation, is far more liberal than e.g. the ZMPS'*. Similar formalities are
required by the Hague Convention which, although not in effect yet, will in future regulate
a large number of these agreements as it will take precedents over the Brussels [
Regulation and operate in case of agreements which confer jurisdiction on one or more

contracting states’ courts'**.

When dealing with formalities of jurisdiction agreements, it 1s necessary to mention the
problem of incorporation which arises especially in cases of incorporation by general
words from one contract to another. This particular issue will be dealt with in Sections

3.4.3 and 3.7.2 of this paper.

Art 23 of the Brussels I Regulation states that:

SSUCh agreement conferring jurisdiction shall be either
(a) in writing or evidenced in writing; or

(b) in a form which accords with practices which the parties have established between

themselves; or

(c) in international trade or commerce, in a form which accords with a usage of which the
parties are or ought to have been aware and which in such trade or commerce is widely
known to, and regularly observed by, parties to contracts of the type involved in the

particular trade or commerce concerned.*

It is clear from this provision, that jurisdiction agreements in international commerce will,
not only be in writing, but will also often take forms histed under (b) and (¢). Therefore, all

these requirements of form need to be addressed.

"2 Pyukncrova, Monika: ‘Evropské mezindrodni prave soukromé”, Praha, C.H. Beck 2008, p. 154,
¥ Article 3 {a) of the Hague Convention,
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3.4.2.1. In Writing

When dealing with this requirement, the question is one about the conclusiveness of
writing, The possibility that the written agreement was produced by a trick, duress or by

pressure will be left aside.

It is submitted that the purpose of writing is to prove the existence of consensus between
the parties'*, whereby ‘in writing’ also includes electronic means which provide a durable
record '*’ e.g. email. Therefore an oral agreement confirmed in writing and not
contested by the parties shall be as good as a written agreement. On the other hand a
forum clause contained in the general conditions on the back of a contract shall be only
valid if an explicit reference to it is included in the main contract, preferably the front

page'*S.

When it comes to the question what needs to be in writing Art 23 requires that the
agreement to the jurisdiction not the jurisdiction agreement itself be in writing. This
means that the assent to it of the parties needs to be in writing not the wording of the
clause'”’. Therefore a clause printed on the seller’s invoice will not bound the buyer
without a clear assent to it of the buyer. Oun the other hand any document signed by both
parties shall bound both parties no matter if it was in fact read or unread; this even in the
case that the document signed only refers to a provision in a separate document. Finally, it
needs to be mentioned that in case of fraud Art 23 of the Brussels [ Regulation cannot be

satisfied as the assent must be one of the party to be bound, not the forger.

Finally, when it comes to the question whose wrting needs to satisfy Art 23 of the

Brussels [ Regulation, it is submitted that Art 23 requires the undertaking of the party to be

" Kruger, Thalia: “Civil jurisdiction rules of the EU and their impact on third srates’, Oxlord 2008, n. 221,

45 Art 23(2) of the Brussels | Regulation.

1 Ror authorily see ¢.g. Case 24/76 Estasis Salotii di Colzani Aima et Gianmurio Colzani v Ruwa Polsterreimaschinen Gmbil |1976]
ECR 1831.

' Briggs, Adrian: ‘Agreements on Jurisdiction and Choice of Law ', Oxford 2008, p 250.
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bound must be in (his) writing, or evidenced by (his) writing”s. If it is, no further problem
will arise. If not, cases such as Berghdfer GmbH v ASA SA' show us the way. In this

case, the Court observed that:

“Article 17 of the Convention'” does not expressly require that the written confirmation of

an oral agreement should be given by the party who is to be affected by the agreement.”

This means that formality must allow for exception. As Briggs states, it is common that a
jurisdictional term will be written, contained in a contract, and perfectly known about'>.
Hence, it would be absurd if it were still to be denied effect in case that the printed
document belonged to only one party. The ECJ has always been sensitive to the problem
presented by a seller who proffers a document to the unwary buyer but which has, buried
deep in the small print, a jurisdiction agreement. This brings us back to the analysis in the

beginning of this Section and the result of Esrasis Salotti di v Ruwa'™.

To give an example of the exception that has been mentioned in the beginning of this
paragraph, the case of Powell Duffryn plc v Petereit' can be mentioned. In this case, a
shareholder member of a company claimed to be unaffected by a jurisdiction agreement
contained in the company’s articles of association. The shareholder asserted that there was
no writing of his own from which his agreement to the jurisdiction agreement could be
demonstrated. Although it fits into the wording of Art 23 only with some difficulties, the
conclusion that the shareholder knew or ought to have known of the contents of the

document to which he had, or should have known that he had, access was sound enough' 4

Hence, Briggs concludes, it may be said that where there is a contract which contains a

written jurisdiction agreement, it ought to bind the parties to it unless there are compelling

" Briggs, Adrian: ‘Agreements on Jurisdiction and Choice of Law’, Oxford 2008, p 261,

M Case 221784 Berghdfer GmbH v ASA SA [1985] ECR 2699,

" The ¢case was decided when the Brussels Convention was in force.

! Briggs, Adrian: ‘Agreements on Jurisdiction and Choice of Law*, Oxford 2008, p 263,

15 Casc 24776 Extasis Salotti di Colzani Aime et Gianmario Colzaniv Ruwa Polsterreimaschinen GmbH [1976] BCR. 1831,
%! Casc 214/89 Powell Duffryn ple v Petereit [1992] ECR 1-1745.

1% Briggs, Adran: *Agreements on Jurisdiction and Choice of Law’, Oxford 2008, p 264,

- 51 -



reasons why it should not. In the case of written conditions of sale, to which attention has

not been directed, there is such a compelling reason.

3.4.22. Formal Alternatives to Writing

Where the agreement on jurisdiction is neither in writing or evidenced in writing,
alternative routes to formal validity are still available. The formal alternatives to writing
contained in letters (b) and (c) above are aimed, as explained in Transporti Castelletti
Spedizioni Inernazionali SpA v Hugo Trumpy SpA'*, at catering for the specific needs of
international trade. These alternatives can relax the requirements of writing'*®. Therefore,
if the requirements of either letter (2) or (b) of Art 23(1) of the Brussels I Regulation are
satisfied, consensus between the parties as to the jurisdiction agreement is presumed to

exist’’

. It will be rare that these alternatives will validate a wholly unwritten jurisdictional
term. What they respond to is the problem of a person who asserts that there 15 nothing in
(his) writing which shows that he consented to the jurisdictional term, where it is

disreputable for such an argument to be advanced'*”.

A typical example of an agreement which is not “in writing or evidenced in writing’ but 18
still effective under letters (b) or (c) of Art 23(1) could be the following one. Where, for
example, the parties orally concluded a contract for the carriage of goods, which 1s
subsequently confirmed in writing when the carrier issues a bill of lading which includes a
junisdiction clause, the requirements of Art 23(1) (b) of the Brussels I Regulation are
satisfied, notwithstanding the absence of express written agreement by the shipper, if the
carrier and the shipper have a continuing business relationship which is governed as a

whole by the carrier’s general conditions which contain the jurisdiction clanse'™.

¥Case 159/97 Transparti Castelledti Spedizioni lnernationali SpA v Hugo Trumpy SpA [1999) ECR 1-1597 para (8.
L Kruger, Thalia: *Chuil jurisdiction ruiles of the EU and their impact on thivd states®, Oxford 2008, p. 222.

T Case 106/95 Mainschiffahrts-Genossenschajt eG (MSG) v Les Grovieres Rhénanes Sarf {1997] ECR 1911,

8 Bripus, Adrian: ‘Agreements an Jurisdiction and Choice of Law ', Oxford 2008, p 271,

¥ Soe ¢.p. Case T1/83 Purrenreederei ms Tily Russ v NV Haven & Vervoerbedrijf Nova [ 19841 ECR 2417.
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Even in the absence of a continuing trading relationship such a jurisdiction clause may be

effective if it conforms to trade usages '’

The usage must be widely known in
international trade or commerce and regularly observed by parties to contracts of the type
involved in the particular trade or commerce concerned'®'. Therefore, it is not sufficient
that, in international trade or commerce, a jurisdiction agreement is only in a form which

accords with practices in such trade or commerce of which the parties are or ought to have

been aware.

Finally, another altemative has been developed by the ECJ in Berghdfer GmbH v ASA
SA™2. The result of the case is that if it would be a breach of good faith for a person, who
had not written his agreement, to rely on a lack of writing to deny the junsdiction

agreement, he will fail.

3.4.3. Meaning of ‘Agreement’ for Purpose of Art 23 and Problems of Incorporation

from Other Documents

A lot can be written on this topic. But most of the problems which usually arise under Art
23 of the Brussels 1 Regulation in connection with the term ‘agreement conferring
jurisdiction’ do not need to be solved in this paper as it is only concerned with written
clauses or agreements which are in most case signed by all parties, whereby we, for
simplification, assume that the two parties that are litigating about the validity of
incorporation of a clause are parties to all contracts signed'“, i.e. the notion of privity of

the contract does not come into play.

The main issue that interests us, due to it’s often usage in international trade and commerce,
is the case of incorporation from one contract into another. The usual situation in

which this issue arises may be e.g. a joint venture agreement, as a head contract, followed

160 Clarkson, € M Y and Hill, Jonathan: Jaffey on the Conflict of Laws, 2™ edition, 2002, p. 77.

' Case 159/97 Transporti Castelleiti Spedizioni Inernazionalt Spat v Hugo Trumpy SpA [ 1999 ECR 1-15%7.
82 Case 221/84 Berghdifer GmbH v ASA 84 [1985] ECR 2699.

**} Although, of course, more complicated cases are used as cxamples and to explain the issucs that arise.
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by a facility management agreement, whereby only the head agreement includes a
jurisdiction agreement. The problem with this issue is that it is a matter of the law
goveming the contract'® and therefore no general ‘Europe-wide’ conclusion may be made.
Under the common law, the assumption is that if the jurisdiction agreement has become a
part of the substantive contract, e.g. due to its incorporation, the requirement for an

‘agreement’ is satisfied'®.

The problems with the meaning of the word ‘agreement’ and incorporation may be best
shown by referring to two English decisions, an earlier one being the case of Dresser (UK)
v Falcongate Freight Managemenr Ltd'® and the other recent one 7E Communications Ltd
v Vertex Antlennentechnik GmbH'®’. In the former case the English court held that there
needs to be a contractual agreement to the jurisdiction clause between a bailor and a sub-
bailee in order for the clause, which was included in a contract between the sub-bailor and
the sub-bailee, to be binding for the bailor. Although this decision narrows the meaning of
‘agreement’ under Art 23 of the Brussels [ Regulation to ‘contractual meaning’ it seems to
have been followed in the latter case which was a case about incorperation of a jurisdiction
clause from an insurance contract into a reinsurance contract. When reading the latter case
it seems clear that there does not need to be another contract between the insurance
company and the re-insured but there must be enough notification of and assent to the
jurisdiction agreement. An example of the problem of lack of notification and clear

words about incorporation of a jurisdiction clause is shown in Section 3.7.2 of this paper.

A clear guideline that may help us to understand what needs to be done for a jurisdiction
clause to be incorporated into a sub-contract is given in the law of the carriage of goods by

sea by numerous cases'*" These cases mainly deal with terms of a charterparty that are to

™ B.g. Buils Distilleries BY v Superior Yacht Services Ltd [2007] | WLR 12.

By ggs, Adrian: *Agreements on Juridiction and Choice of Law’, Oxford 2008, p 254,

1% Dresser (UK} v Falcongate Freight Monagemeni Lidf [1952] QB 502 (CA).

W 7E Communications Lid v Vertex Antlennentechnit GmbH [2007] EWCA Civ 140.

¥ Among the maost important of them Miramar Maritime Corporation v Holbern Ol Trading Lid [1984] 2 Lloyd's Rep. 129, The
Federal Buiker [1589] | Lioyd’s Rep 103 (CA) at 105 and The Varenna [1983] 2 Lloyd's Rep. 592. Although the contracts in these
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be incorporated into bills of lading. As a result of these cases, three basic conditions that
need to be fulfilled in order for the incorporation to be effective have been identified.
Firstly, the words of incorporation need to be in the document that is to include the
jurisdiction clause itself. Secondly, the words of incorporation must be apt to describe the
clause that should be incorporated, whereby it is submitted that terms such as ‘all
conditions and exceptions to be incorporated’ do not cover jurisdiction clanses' &, Thirdly,
the clause to be incorporated has to be consistent with the rest of the contract to which it is
to be incorporated, i.e. if it conflicts with any of the terms of the ‘sub-contract’, the terms

of that contract shall prevail.

To conclude, whether Art 23 of the Brussels I Regulation applies in cases of incorporation,
1., the jurisdiction agreement has been successfully incorporated, is not about proving that
the parties involved have concluded a contractually binding jurisdiction agreement but
rather whether the requirements of notification and assent have been complied with
and the formalities satisfied. Once again, this will be best shown by giving an example

in Section 3.7.2 of this paper.

3.4.4. Substantive Validity

The Brussels [ Regulation contains nothing on the question raised by fraud, mistake, duress,
misrepresentation, incapacity etc'’", Different solutions to this problem are possible.
Firstly, it can be referred to the law of the forum. Secondly, the law of the chosen court
can be referred to. Thirdly, the governing law can be used. Finally, the ECJ can

autonomously determine the substantial validity of the agreement.

The law of the forum is obviously the simplest solutioen for the court seised. However,

applying the law of the forum does not seem totally equitable. It allows for the possibility

cases have not been subject to the Brusscls 1 Regmlation they may be used 65 the incorporation is matter of the law goveming the
contracl.

" The Varenna [1983] 2 Lloyd’s Rep. 595, col, 2.

™ K ruger, Thalia: “Civil jurisdiction rules of the EU and their impoct on third states', Oxford 2008, p. 223,
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of forum shopping as the party would be aware of which court to go to in order to e.g. get

the clause declared invalid.

The law of the chosen court will often be the same as the law of the forum. Nevertheless,
the law of the chosen court seems to be an equitable solution as it is not as random as the

7l

law of the forum'”'. More on this issue will be said in Section 3.7.1.3 of this paper by

applying the general rules on a given example.

34.5. Principle of Severability and Illegality

When it comes to problems of substantive validity of jurisdiction agreements two main
issues arise. Firstly, jurisdiction agreements mostly take form of clauses that are part of a
main contract governing relations between parties to that contract. This means that
possible invalidity or nullity of the substantive contract must in some way influence the
validity of the jurisdiction agreement or a principle must exist that copes with this issue.
That principle is the principle of severability. Secondly, questions about validity of
jurisdiction agreements arise in particular because parties to an agreement, by signing it,
usually opt out of a statute or e.g the Brussels 1 Regulation and therefore must either

comply with rules included in these instruments or face the consequences of their breach.

3.4.5.1. Principle of Severability

The question of severability of a jurisdiction agreements and the substantive contract in
which 1t is included is again one about the intentions of the parties and the construction of
the contract, in particular whether one contract or two have been made and hence whether

the discharge of one means discharge of both'”2.

This question shall be, once again, answered by the lex contractus whereby it is submitted

that until it is established that there are two separated contracts only one law can be applied

! K ruger, Thalia: *Chif jurisdiction rules of the EU und their impact vw third siates’, Oxford 2008, p, 223
"2 Briggs, Adrian: ‘Agreements on Jurisdiction and Choive of Law', Oxford 2008, p 66,
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as lex contractus. 1f two separate agreements exist, the validity or enforceability of the
Jurisdiction agreement will be assessed according to the law that governs it and not the /ex
contractus'”. More about which law governs the jurisdiction agreement and the influence
of choice of law agreements will be discussed in Chapter 3.8 of this paper. Nevertheless, it
can be generally said that if a choice of law is made, the chosen law will govern the

jurisdiction agreement and also e.g. its validity'™*.

As it is not the purpose of this paper to explain and analyse the principle of severability it
is only necessary to mentions that according to the case law' ", it seems that the English
courts are in favour of finding the jurisdiction to be severable. Of course, if the English
law does not apply its presumptions cannot be used and the matter will be more about

proof of foreign law.

The basic approach under English law is that if the jurisdiction agreement is severable
from the substantive contract it will survive the termination of the substantive
contract or where it 1s alleged that this contract has been rescinded'’® or illegal'”’. The
result might be different if there have never been any contract at all. In order to solve this
problem, there has been judicial support at first instance in favour of applying the principle
of severability to jurisdiction agreements as it is applied to arbitration agreements'”.
Joseph names several reasons why this should be so'”’. If we accept it then the answer
may be found in the case of Harbour Assurance Co. (UK) Ltd v Kansa General
International Insurance Co. Ltd and others'®® which, although concerned with arbitration

agreements, solves these problems. The judgment said that severability is an essential

"™ Which will govern the matters such as formal validity or (he capacity of the parties,

"™ Briggs, Adrian: ‘Agreements on Jurisdiction and Choice of Law’, Oxford 2008, p 70,

'™ For discussion on that sce ¢.g. FAI General fnsurance Co Lid v Ocean Marine Mutugt Protection and Indemnity Association | 1998
Lloyd’s Repert IR 24 {NSW) and more gencrally about whether two scparate contracts were made Kreglinger v New Putagenia Meat
andd Coldd Storage Co Led [1914] 1 AC 25,

Y Briggs, Adrian: ‘dgreements on Jurisdiction and Choice of Law’, Oxford 2008, p 67.

'™ Mackender v Peldia A.G. [1967] 2 Q.B, 590.

l:" Joscph, David: “Jurisdiction and arbitration agreements and their enforcemeni’, 2008, p 107,

¥ Ihid,

" Harbour Assuronce Co. (UK) Ltd v Kansa General International Insurance Co. Lrd and others [1993) 1 Lloyd's Rep. 455.
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adjunct to giving effect to the parties ‘freedom to provide for the resolution of disputes’'®',

The main results of this case are two questions that have to be asked in each case in order
to be able to judge whether the arbitration or jurisdiction agreement is effective or not.
The first question is whether the clause is wide enough to embrace the dispute m question
and the second whether the issues raised impeach the separate arbitration or jurisdiction
agreement'®?, If the first question is answered in the affirmative and the second in the
negative, the jurisdiction agreement shall survive. This result is even more valuable and

useful as the same result is arrived at under the Brussels 1 Regulation (as shown below).

To partially conclude, if the jurisdiction agreement is found to be severable, the ground for
rescission of the substantive contract and/or the jurisdiction agreement must challenge the
jurisdiction agreement specifically'® in order to invalidate the jurisdiction agreement

itself. .

Lastly, it has to be mentioned that the Brussels I Regulation seems to reflect the principle
of severability as the validity of the jurisdiction agreement shall be only judged according

3'8%  This prevents the national courts from

to the formal requirement of Article 2
cxamination of the merits of the dispute before deciding on their jurisdiction. Joseph'®’
summarizes the effect of the Brussels I Regulation as follows: “a jurisdiction agreement
should be seen as an independent and collateral bargain and is either established or not in
accordance with the autonomous requirements of Art 23°, i.e. the existence of a contract
between parties is established by reference to the goveming law and the existence of the

jurisdiction clause is established only by reference to the requirements of Art 23 of the

Brussels | Regulation.

"1 Fiest instance deeision, Mr Justice Steyn, Hurbour Assurance Co. (UK} Ltd v Konsa General International insurence Co. Led and
others [1992] 1 Lloyd's Rep. 81, at page 91-92.

"2 Joseply, David: “Jurisdiction and arbitration agreements and their enforcemenr’, 2005, p 105,

"' See the dotai] discussion in Fivna Trust & Holding Corp v Privadov [2008] 1 Lloyd's Rep. 254,

™ Benincasa v Dentalkcit sl C-269/95,[1997] ECR 1-3767,

WS loseph, David: “Jurisdiction and arbitration agreements und their enforcement’, 2005, p 109,
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34.5.2 Illegality

It is also possible to be confronted with the situation when a jurisdiction agreement is in
breach of a mandatory provision of the law that governs it. In such case, the logical
consequence seems to be that the jurisdiction agreement is not effective or even void. It
should not be forgotten that the principle of severability applies here as well, i.e. when
severable the reason for the agreement being void must apply specifically to the

Jjurisdiction agreement. An example of a possibly ineffective jurisdiction agreement will

be shown in Section 3.7 of this paper.
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35. CZECH LAW - SECTION 37 OF THE ZMPS

The provisions governing private international procedural law or intemational civil
procedure in the Czech Republic are included in the ZPMS in particular in Section 37 and
following. Furthermore the topic is regulated by numerous international conventions
whereby, as already mentioned, the ZMPS applies only if an international treaty binding

the Czech Republic does no provide otherwise'*,

As this paper is concerned with only international commerce in European dimensions, the
use of the ZMPS will be only rare as already mentioned'®’. Therefore regarding general
Czech procedural law it is only necessary to say that Czech law shall be applied in

procedural matters, i.e. the principle of the lex fori applies'®®

. This principle has only a
few exceptions such as in the case of the capacity of a foreigner to sue and be sued or the

use of foreign public documents as evidence'®’,

What concerns us most is Section 37 of the ZMPS. It states that choice of forum
agreements are permitted in property disputes. As already mentioned in Section 2.1.2.2 of
this paper the basic criterion for establishing the jurisdiction of Czech courts is the
competence in the respective matter, i.e. whether a Czech court has local competence
under the provisions of the Czech Code of Civil Procedure. Jurisdiction agreements under
the Czech ZMPS must be in writing and must not alter the original competence of Czech

'** " Finally, under Section 37(3) of the ZMPS Czech legal entities may agree in

courts
writing to the competence of o foreign court in property disputes, i.e. prorogation of
jurisdiction is possible. Indeed it is up to the foreign state whether it accepts such basis of

jurisdiction or not as Czech law cannot regulate jurisdiction of foreign courts.

** Section 2 of the ZMPS,

™ Mcaning only in case where the Brussels I Regulation docs not apply which will be rare in European cascs {of course only in
inlcrmational commerec).

" Pauknerovd, Monika: ' Ceech Republic’, Hague, Kluwer Law International, 2002, p, 144,

¥ Soction 52 of the ZMPS foreign public documents arc considered Lo be public documents in the Czech Republic as well.

™ Paukncrové, Monika: *Czech Repubdlic’, Hague, Kluwer Law [nlernational, 2002, p. 147.
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3.6. HAGUE CONVENTION ON CHOICE OF COURT AGREEMENTS

The Hague Convention shall only apply in international cases to exclusive jurisdiction
agreements concluded in civil and commercial matters'®'. Having said that and leaving
beside the process how the Hague Convention specifically works, it is clear that the main
question at hand is the delimitation between the Brussels I Regulation and the Hague
Convention, i.e. what are the factors that will decide whether the particular jurisdiction

agreement shall be governed by either of these instruments.

The Hague Convention applies to cases where the courts of one Contracting State'*? or one
or more specific courts of one Contracting State have been designated 193 The
application of the Hague Convention in the EU is limited by its Art. 26.6(a); meaning that
it engages only if one party is domiciled in a non-Member State, not if both parties are EU-
domiciled. This means that where both parties are EU-domiciled the Brussels | Regulation

1% would be

regime applies and therefore the outcome of cases such as Gasser v Missat sr.
no different'®, i.e. one of the biggest dissatisfaction of the Brussels I Regulation will not

be overcome.

The problems of delimitation can be best shown by giving an example. Fentiman'®® gives
an example of X domiciled in New York and Y domiciled in France who agree to submit
any disputes arising between them to the exclusive jurisdiction of the English courts. X
sues Y in France first, but Y then sues in England. Is the English court obliged to stay
proceedings in accordance with Art 27 of the Brussels I Regulation? The probable solution
is that in such case the English court may, thanks to Art 5(2) of the Hague Convention
which provides that the contractual forum ‘shall not decline to exercise jurisdiction on the

ground that the dispute should be decided in a court of another State’, simply continue its

¥ Art | of the Hague Convention,

12 Meaning a Contracling State of The Haguc Convention,

"1 At 3(a} of the Hague Convention.

"1t is not purpess of this paper to repeat what have been writien many times before. Therefere, the reader is adviee to consull e.g.
Joseph, David: *Jurisdiction and arbitration agrecments and their enforcement’, page 36 for the casc analysis.

¥ Fentiman, Richard: ‘Parallel Procesdings and Jurisdiction Agreement in Furope’, page 47.

" Fentiman, Richard: 'Paralflel Proceadings and Jurisdiction Agreement in Europe’, page 48.
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proceedings whereby the pre-emptive strike becomes redundant. But this result 1s
uncertain as it 1s to be decided whether the Hague Convention regulates the issue in Gasser,
1.e. the case where two courts are asked to determine whether a jurisdiction agreement 1s
enforceable at all. Fentiman comes to a conclusion that this is not the case and that the
Hague Convention, by preserving Art 27 of the Brussels I Regulation, offers ne clear
solution to the Gasser problem. The shown example may be further complicated by
exchanging France for Switzerland and assuming that the Hague Convention 1s already 1n
force in the US and in England but not yet in Switzerland. Kruger'®” comes to a
conclusion in this case that, as the Hague Convention in its Art 26(3) gives precedence to
the Lugano Convention, the English court would have to adhere to the Lugano Convention

and therefore follow the decision in Gasser i.e. stay proceedings.

By showing this rather theoretical issues that arise out of the relation between the Brussels
I Regulation and the Hague Convention, it has be shown that even parties to a very
precisely and well drafted jurisdiction agreement may face difficulties, for which they

cannot be blamed but need to be aware of.

" Kruger, Thalia: ‘Civil jurisdiction rules of the EU and their impaet on third states’, Ox ford 2008, page 232,
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3.7 DRAFTING OF JURISDICTION AGREEMENTS

Knowledge about general issues of jurisdiction agreements is not enough to save ones
problems with jurisdiction agreements in the real world of international commerce. It is
obvious that drafting of the agreements on jurisdiction and choice of law is of the essence
for addressing and in certain cases even solving the above mentioned problems and issues.
It is more than clear that good drafting is a rather cheap and easy way how to avoid future

expensive and time consuming litigation.

Therefore, this Chapter will try to show ways of drafting of jurisdiction agreements and
ways how to avoid future problems arising out of these agreements. This will be mainly
done by reflecting on available English case law, which has a long tradition of dealing with
these issues, and (rying to critically evaluate practical solutions used by drafters of such
agreements. The agreements on the choice of law will be only considered to the extent
they influence the jurisdiction agreements. Furthermore, this paper is only concerned with
these agreements regarding contractual obligations arising out of civil and commercial
matters'”® and how they would be dealt with before English courts with some examples
from other countries to pin-point possible differences between the common law and civil

law systems.

When it comes to drafting of jurisdiction agreements in practice, the drafter faces various
problems that are less or more hard to overcome. Among these are problems already
mentioned in this paper as e.g. scope of the agreements, their exclusivity etc. Furthermore
practical problems as which forum to choose or whether to choose arbitration proceedings
or a court for solving of the possible disputes arise. Solving of these problems often
depends more on the bargaining power of the parties than on theoretical law issues and
therefore the process of creating and drafting of jurisdiction agreements itself will be

ignored and it will be only dealt with its results and impacts on possible litigation.

" Therefore agreements on jurisdiction and choice of law in tort related matters will not be deak with.
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Instead of trying to elaborate a ‘perfect’ jurisdiction clanse, which has already been done

9, and in order to be able to show how difficult the

by numerous books and scholars'”
proper drafting is, four examples of jurisdiction agreements or rather clauses that have
been used in practice will be introduced and their validity and possible impact will be
analysed. In particular the general rules regarding the ambit of jurisdiction clauses that

have been shortly introduced in Chapter 2 of this paper and the remarks on the Brussels I

Regulation from Section 3.3 of this paper will now be applied on the given examples.

3.7.1. Drafting by Specimen — Simple Jurisdiction Clauses

The basic way of drafting®’ of jurisdiction agreements is drafting by specimen, i.e.

including in a contract of a clause that concems jurisdiction of public courts.

3711 Example

The following rather simple example is a typical example of a jurisdiction clause and was
originally included in a sale of goods agreement between a Czech seller and an English

buyer.

‘All disputes arising in connection with this agreement or its validity shall be
settled by the Regional Court in Ostrava, the Czech Republic’' (hereinafter

Example 1).

As it can be seen from this example the words used are very general and no definitions
are given therefore problems with interpretation will inevitably arise. Let us assume that

English law applies to the substantive contract and to the jurisdiction agreement as well.

" E . Briggs, Adrian: ‘Agreements on Jurisdiction and Choice of Lew ', Oxford 2008, p 158.
% Or rather including of these clauses.
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37.1.2, Applying General Rules ~ Scope of the Agreement

Firstly, the words ‘this agreement or its validity’ will draw attention. It is obvious that
the intention of the parties, as they used the wording ‘this agreement’, was to refer to the
whole contract between them and not only the jurisdiction agreement. The problem now is
that this would suggest that the jurisdiction agreement is not severable from the substantive
contract. The question now is whether the jurisdiction clause from Example 1 would be
operating if the whole contract was not valid or if the whole agreement should be invalid or
void from its beginning, i.e. there is no agreement at all. The answer may be found in the

principle of severability and the interpretation of the used words ‘or its validity’.

According to an Australian case on a jurisdiction clause, FAI General Insurance Co Ltd v
Ocean Marine Mutual Protection and Indemnity Association®®, where the words ‘in any
event’ have been used, a contract which was held to have been void ab initio did not
necessarily preclude the efficacy of the jurisdiction clauses. An English authority,
although on arbitration clauses, Fiona Trust & Holding Corporation and others v Privalov

202 where the words ‘Any dispute arising under this charter’ have been used,

and others
decided that ‘The arbitration agreement had to be treated as a distinct agreement and could
be void or voidable only on a ground which related directly to the arbitration agreement

2031t seems to be probable

and was not merely a consequence of the main agreement
from the mentioned decisions that although not very well drafted the clause in Example 1
would be found severable from the rest of the contract and therefore survive attacks on the
substantive contract unless the grounds for these attacks would relate directly to the

jurisdiction clause.

Secondly, the scope of such a jurisdiction clause may cause problems as the used words

‘in connection with this agreement’ leave a lot of space for different interpretations. It is

W gt Goneral Insuranee Co Lid v Ocean Marine Mutal Protection and Indemnity Assoclation [1998] Lloyd's Report IR 24 (NS'W),
W2 grung Trust & Holding Corp v Privaley [2008] 1 Lloyd's Rep. 254
M g Trust & Holding Corp v Privalov [2008] | Lloyd's Rep, 254.
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clear that there are also non-contractual claims (or in the words of the clause disputes) that
may arise out of a contract as it was shown in the case Through Transport Mutual
Assurance Association (Eurasia) Ltd v New India Assurance Co Lid™®. The case is one
about whether insurers were bound by an arbitration clause in an agreement between
carriers and a P&I Club. The insurers brought in court a direct claim against the P& Club
based on a statute although the respective agreement called for all disputes which arose
‘out of or in connection with’ the agreement to be solved in arbitration. It was held that the
insurers were bound by the arbitration agreement. Hence, it is submitted that a claim in
tort would also fall under the scope of the jurisdiction clause’®. Therefore the jurisdiction
clause in Example 1 that refers to *All disputes arising in connection with this agreement’

embraces possible claims in tort or direct statutory claims.

There is another possible issue related which is the interpretation of the words ‘in
connection’ and the difference between these words and other expressions e.g. ‘under’ or

‘from**®. But as Brfggsw7

states, this issue has been solved by the decision m Fiona Trust
& Holding Corp v Privalov*® according to which the choice of these propositions is not
conscious and should not limit the scope of the jurisdiction agreement unless clear

% Hence, it is submitted that the jurisdiction

intention of the parties can be shown’
agreement in Example 1 will also apply to disputes which arise from things such as pre-

contractual misrepresentation or non-disclosure.

Finally, a note regarding English law, in particular interim relieves, bas to be made about.
Exclusive or non-exclusive, the question is whether the jurisdiction agreement applies to
application for interim relief. As only little authority exists on this point, it may be argued

both ways. Although no general rules seem to exist, the inclusion of specific wording on

¥ Through Tronsport Mutual Assurance Association (Evrasia) Lid v New India Assuramce Co Lt/ [2004] | Lloyd™s Rep 67.
™ Briggs, Adrian: ‘Agreements on Jurisdicrion and Choice of Law’, Oxford 2008, p 154,

Wi goe Example 3 and Example 4 for examples of use of such words.

™ Briggs, Adrian; ‘Agrecments on Jurisdiction and Chuice of Law ', Oxford 2008, p 152.

™ Fiong Trust & Holding Corp v Privalev [2008] | Lioyd's Rep. 254,

" geo Section 2.1 for more detail analysis of this issuc.
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this matter into the jurisdiction agreement may of course effect the courts decision on the

issuance of an interim relief,

3.7.13. Applying General Rules — Substantial Validity

The words ‘settled by the Regional Court in Ostrava, the Czech Republic’, in particular the
choice of a specific court, draw ones attention as well. It seems to be clear that there 3s no
principal problem with the clause under the Brussels I Regulation that would mean that the
clause is ineffective. But what if there is something in the national law, i.e. the Czech
law, preventing the chosen court from deciding cases in some specific matters” 7 Or
the court chosen may only deal for example with labour matters but the proceedings should
be one about sale of goods. The parties might have not known this when they concluded

the jurisdiction agreement.

The basic point 1s that the Brussels 1 Regulation does not contain any provisions
dealing with questions of substantive validity such as questions raised by fraud, mistake,
incapacity or illegality. When dealing with these problems, different solutions are possible.
Firstly, the problems may be solved by referring to the law of the court first seised, which
does not necessarily have to be the chosen court. Secondly, the law applicable to the
substantive contract may be used. Thirdly, the law of the chosen court may be referred to
even if another court is seised first. And finally there is a possibility that the ECJ will

autonomously determine the principles on substantial validity of jurisdiction agreernentm.

As already briefly mentioned, the law of the court first seised does not seem to be the right
solution because it would lead to uncertainty as the parties may start the proceedings at any
Member State courts. Applying the law of the forum may alse lead to forum shopping

which is undesirable. The problem with the law applicable to the contract 1s obvious; if the

1 The issucs of private internationa! law are governed in the Czech Republic by Act No 97/1963 Sb., Act on Private [nternationa! and
Procedural Law,

*! For a more detail discussion see Kruger, Thalie: *Civil jurisdiction vules of the EU aad their impact on third states’, Oxford 2008,
page 223,
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agreement is null and void, there is no law to regulate it. Therefore, the best solution
seems to be the law of the chosen court, which was also advocated in the case of
Elefanten Schuh’ 2" The other reason for advocating this approach may be found in Art 5(1)
of the Hague Convention, which allows the chosen court to use its own law to decline

jurisdiction®".

Let us assume that the situation in Example 1 is similar. The chosen Czech court, even if it
wanted to hear the case, could be prevented from doing that by national law?'*. There are

now two possibilities for the Czech court.

Firstly, a narrow interpretation of the jurisdiction agreement may be adopted and the
chosen court would simply decide that it has no jurisdiction, i1.e. the junisdiction clause
would be ineffective and the parties would have to seek justice elsewhere according to
general jurisdiction rules of the Brussels [ Regulation. The second possible approach is a
wider interpretation of the intentions of the parties. By choosing a Czech court the parties’
intention was, most probably, to have their disputes solved in the Czech Republic. By
assuming that the parties did not intend the agreement that they have made to be mvalid,
the court could use its national law to deal with the problem. That would in case of the
Czech court mean passing the law suit to the competent court or passing it to a higher court

215

for decision on the competent court™”. The problem with this solution is that it interferes

with the parties’ autonomy.

216 advocate the view that

So what would the best solution be? Fawcett, Harris and Bridge
the formation of the contract should be determined by a reference to the applicable national
law. The other view is that, although it would probably take a long time and it would make

things even more complex, the establishing of an autonomous test by the ECJ might be the

32 Case C-150/80 Elefanter Schuk GmbH v Pierre Jacqmain {1981] ECR 1697,

1% The Hague Convention scems to have, in its Art 5, 6 and 9 a system that deals with the problem.

M See Paras 9(1) and L 1 of Act No, 99/1963 Sb., Czech Code of Civil Procedure,

5 Parag 104 and 105 of Act No. 99/1963 Sb.,, Czech Code of Civil Procedure.

36 )3 Fawcett, IM Harris & M Beidge: ‘Injernational Sale of Goods in the Conflict of Laws ', Oxflord 2005, p. 37.
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preferable solution. This solution would decrease uncertainty of the parties and the

undesirable possibility of forum shopping.

3.7.1.4. The Problem of Exclusive or Non-exclusive Jurisdiction

Imagine that Example 1 would read as follows:

‘Disputes arising in connection with this agreement or its validity shall be settled by the

Courts of the Czech Republic’ (hereinafter Example 2).

The question now is what would be the impact of the omission of the words ‘all’ and the

specific court.

The court which would be faced with such a jurisdiction agreement would have to try to
reveal the intentions of the parties. Let us suppose that the court has at hand two
agreements that have been concluded between the parties, one including a jurisdiction
clause similar to the one in Example 1, the other similar to the one in Example 2. Could
the difference have any influence on the decision of the court about the clause being one

for exclusive or non-exclusive jurisdiction?

In the case of British Aerospace pic v Dee Howard Corp®"’, it has been decided that the
words ‘any action in respect hereof’ and the fact that the parties submitted all disputes to
courts of one country meant that the parties intended to confer exclusive jurisdiction.
The meaning of the word ‘shall’ has also contributed to the decision of the court that the
clause was one for exclusive jurisdiction. In the light of this decision it seems to be clear
that the clause in Example 1 is one for exclusive jurisdiction. The nature of the clause in
Example 2 may cause more problems as they may be more courts i the Czech Republic
that may be able to solve the issue. Nevertheless, due to the submission of all disputes to
Czech courts, it seems that even the clause in Example 2 is one for exclusive jurisdiction as

the clause would otherwise be unnecessary.

2 British Aerospace ple v Dee Howard Corp [1993] 1 Lloyd's Rep 368.
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If we were seeking for a change that would turn the clause in Example 2 into a non-
exclusive clause, an English case British Aerospace pic v Dee Howard Corp suggests that
the result might be different if the word ‘shall’ would be omitted (and exchanged for e.g.

‘may’) or if the parties simply submitted themselves to the chosen jurisdiction.

372, Incorporation from other Documents

It is quite common for parties to agree to incorporation of certain terms into a contract
between them. There are three basic common types of such incorporation. Firstly,
incorporation of industry-standard terms, secondly, incorporation of standard terms and
conditions of one of the parties and thirdly incorporation of clauses from one contract into

another®'®.

Joseph states that where the industry-standard terms contain a jurisdiction clause, then
the parties, by incorporating these terms into their contract by general words only, will
have bound themselves to the terms of the jurisdiction clause included in these standard
terms, even if the parties had not read the clause or were not aware of it**?. This view is
supported by many cases such as The St Raphael’™ or Feedmills Sdn Bhd v Comfez?'.
The reason for this is that the standard terms could not exist independently as a contract
and their purpose is mainly to supplement the contract into which they are incorporated, i.e.
they may be incorporated as whole and there is no need to expressly specify which
provision of the standard terms is to be incorporated. The other reason is that the standard
terms are usually easily available for the parties. As for the Brussels [ Regulation, it
requires that it is expressly referred to the standard terms and they can be checked by any

person exercising reasonable care™.

nt Joscph, David: *Surisdiction und arbitration egreements and their enforcement’, 2005, p 137,

™ Thid,

12? The St Rophael [1985] | Lloyd’s Rep 413,

2 Foeemilly Sdn Bhd v Comfez [1988] 2 Lloyd’s Rep 18.

2 Therewith satisfying the criteria st by the ECJ in the famous casc of Safufti v RUWA - Case C-26/76 [1976] E.C.R. 1831,
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When it comes to incorporation of standard terms and conditions of one of the partieS
the requirement of ‘express reference’ was held to be established by the ECJ in Salloti?*”

and by the Court of Appeal in Credit Suisse Financial Products v Societe General
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d’Entreprises™. This requirement means, as in the case of industry-standard terms, that

the partics have to make express reference to the general conditions whereby these
conditions can be checked by any party exercising reasonable care. Similarly to industry—
standard terms the express reference to the standard terms and conditions will incorporate

them into the contract even if one of the parties has not seen or read them.

Opposite to the examples of industry-standard terms and general conditions and terms, 1T
the parties seek to incorporate terms from one contract into another, it is necessary to
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work out which of the terms the parties intended to incorporate™. Therefore an ‘express

reference’ is not enough. This issue will now be dealt with in more detail.

3.7.2.1 Example

The example given below is taken from a complex banking documentation regarding
financing of an Initial Public Offering (IPO) at the London Stock Exchange. The clause
was included in the head agreement of the documentation (Head Contract) and was not
repeated in all of the related documents, e.g. mandate agreements, confidentiality
apreement etc (Related Documents). The Related Documents were listed in the Head

Agreement. The wording was:

‘The Documents shall be governed by, and construed in accordance with, the laws
of England and Wales. The parties hereto submit {o the non-exclusive Jurisdictiorn
of the English courts or at our option arbitration in London under the rules of the
London Court of International Arbitration. The parties hereto waive any defence of

inconvenient forum, which may be available’ (hereinafter Example 3).

M Cage C-26/76 Suloti v RUWA[1976] E.C.R. 1831,
3 e dir Suisse Financial Products v Societe General o Entreprises [19??] C.LC. 168,
iy oseph, David: *Jwrisdiction and arbiiration agreements and their enforcement’, 2008, p 139,
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The obvious question now is whether the clause in Example 3 could possible have any
effect on the Related Documents in case they do not refer to the Head Contract at all. It
will be also dealt with the situation were the Related Documents refer to the head

agreement in general terms and in specific terms.

Finally, it is necessary to mention that it will not be again dealt with the issues that have
been covered in Section 3.7.1, e.g. the scope of the jurisdiction agreement, in order to be
able to focus on other interesting issues. Nevertheless, a small but important note on non-
exclusive jurisdiction will be added. Some other issues arising, such as jurisdiction

agreement for benefit of one party only will be dealt with later in Section 3.7.3 of this

paper.

3.72.2. Applying General Rules — No Reference to Head Contract

This is the easiest situation that will be dealt with. Although the idea of having the Head
Agreement covering a whole transaction and including a jurisdiction agreement common
for all the Related Documents seems to be reasonable from the business point of view,
e.g. in order to prevent any possible discrepancies between jurisdiction agreements in each

of the Related documents, it seems not to find any support in the case law.

To partially conclude, there is much case law on the necessity of general or specific
reference to the jurisdiction agreement in another agreement but nothing to suggest that
no reference at all would do as well. This also due to the fact that the English courts
have followed the principle of construing contracts in accordance with the parties’
presumed intentions, which means that the courts would only be concerned with the words
in the Related Documents and not in the Head Contract.?*® Therefore, the clause in

Example 3 would not have any effect without reference to it in the Related Documents.

20 Qee e.g. The Merak [1965] P.223 at 259 or the The Varenna [1983] 2 Lioyd's Rep. 592 at 599.
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3.7.2.3. Applying General Rules — General Reference to Head Contract

Let us assume that the Related Documents include the following provision:

‘All the terms, conditions, clauses and exceptions contained in the Head Contract

apply to this contract and are deemed incorporated herein’,

It is clear that this is a general reference to the Head Contract. Not like in the case of
industry-standard terms and general conditions and terms, it is submitted that the general
rule is that a specific reference to the jurisdiction agreement is requiredm. The result
will be the same under Art 23 of the Brussels | Regulation as it will not be possible to
demonstrate that the parties intended to incorporate the separate jurisdiction agreement

clause from the Head Contract into the Related Contracts®*® without a specific reference.
p

The question now is, as every general rule has its exceptions, what is necessary for the
general words to be sufficient to incorporate any jurisdiction agreement into the Related

Contracts?

The English courts, in cases such as Hamilton & Co. v Mackie & Sons®® have consistently
interpreted the general words of incorporation as not incorporating any ancillary dispute
resolution provisions,  Nevertheless as Joseph 20 states, there might be specific
circumstances, ¢.g. course of dealing, or a usage in a particular trade, or the parties may
make their intentions sufficiently clear in a different way, which allow the court to depart

from the general rule.

Another possibility to depart from the general rule was shown in The Mera 3 whereby
the incorporation clause above is similar. In that case, the Court of Appeal concluded that

such a clause did effectively incorporate a charterparty arbitration clause inte a bill of

3B g Federal Bulker [1989] 1 Lloyd’s Rep 103 (CA) at 105 and The Farenna [1983] 2 Lloyd's Rep. §92.
2 Joseph, Duvid: “Jurisdiction and arbitration agreements and their enforcement’, 2005, p 135,

2 Hamilton & Co. v Mackie & Sons (1889) 5 T.L.R. 677.

u Joseph, David: “furisdiction and arbitration agreements and theiy enforcement’, 2005, p 142

B The Merak [1965] P.223,
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lading, whilst stretching the meaning of the word ‘clauses’. But this is rare example that
has been rather criticized and in other cases, as The Federal Bulker,*? the hundred years of
authority have been followed, i.e. general words were held not to be apt to incorporate a

jurisdiction clause.

Hence, it seems to be clear that without any special circumstances, such as usage in a
particular trade, and even though emphasis on expressions such as ‘all terms

23

whatsoever’>” may be added, the general rule will be followed.

Finally, it 1s worth mentioning that certain common law countries, such as Canada and
Honk Kong does not apply the strict general rule of express reference and consider it

sufficient if general words of incorporation are used®>*.

3.7.24. Applying General Rules — Specific Reference to Head Contract

Having introduced the above arguments on general references, it seems to be clear that
only a specific reference to the Head Contract’s jurisdiction clause is apt to incorperate it
into the Related Documents. But there are still some conditions to be fulfilled in order for

the jurisdiction clause to be effective.

Firstly, the wording of the jurisdiction clause in the Head Contract must be drafted to
permit incorporation. What would the solution be if the clause in Example 3 referred
only to disputes under the Head Contract and not the Related Documents in which it is
incorporated? English cases such as The Delos*® or The Nerarno™® have proofed the
willingness of English courts to overcome this problem by manipulating the respective
words of the jurisdiction clause in order to give effect to the parties’ intentions to litigate

disputes in a chosen forum. In our case, it seems that the court would have no problem

12 Federal Bulker 19891 1 Lloyd’s Rep 103 (CA).

2 Ag it has been shown in the case of Siboti K/S v 8P France {2003] 2 Lloyd's Rep 364.

B Joseph, David: *Jurisdiction and arbitration agreements and their enforcement’, 2005, p 144,
D2 The Delos [2001] ! Lloyd's Rep 703.

B4 The Nerarno [1996] 1 Lloyd’s Rep 1.
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with giving effect to the jurisdiction clause in the Head Contract as the party submitted

themselves to non-exclusive jurisdiction of English courts.

Secondly, problems with identification of the contract referred to may arise. This
situation typically arises in chain sales or other chain dealings where lots of contracts of
the same type are included. Therefore the incorporated contract is to be referred to at least
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by the date of its conclusion, i.e. must be identifiable So if the Related Documents

included a specific enough identification of the Head Contract no problems would arise.

Finally, there can be a clash between express and incorporated terms in which case the
general rule is that the express terms shall prevail. This would be the case if e.g. any of the
Related Documents included a jurisdiction clause but still incorporated the jurisdiction

clause contained in the Head Contract.

3.7.2.5. Note on Non-Exclusive Jurisdiction

One major problem might arise with the simple wording of the non-exclusive jurisdiction
clause in Example 3 above. It only widens the parties’ choice of possible forums, i.e.
beside the forums allowed by the Brussels | Regulation the parties may start proceedings in
England as well. But does it mean that if one of the parties starts proceedings in
England, the other party is bound to defend there? Or is it allowed to start proceedings
elsewhere? If the parties wish to prevent these situations, in order not to allow any
confusion, Briggs 2* advocates that they include wording into the non-exclusive
jurisdiction agreement to the effect that once one of the parties have exercised the option,

no other court than the chosen court shall have jurisdiction.

B g see The San Nicholas [1976) | Lioyd™s Rep 8.
2 Brigps, Adrion: *Agreements on Jurisdiction and Choice of Law’, p 167
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3.7.3. Variations of Brussels I Regulation Scheme in Practice

As 1t has already been shown in Section 3.2.3 of this paper, the Brussels I Regulation
scheme is often subject to variations by businessmen and their drafters arcund Europe

who try to appropriate it to their commercial needs. This may of course cause problems.

The example given is a rather complex combined jurisdiction-arbitration agreement,
not very well drafted and well-arranged, which shouid be ideal for showing the main issues
arising when drafters deviate from the basic and simple two types of jurisdiction
agreements, explicitly exclusive or non-exclusive. Once again, previously mentioned
issues that might arise also in connection with the example below will not be repeatedly

addressed.

3.73.1. Example

The following example was included in a Joint Venture Agreement between two parties

domiciled in the EU, but not England®®.

‘For the Benefit of A, B hereby submits to the exclusive jurisdiction of the English
courts. At the option of A, A has the right to bring proceeding in arbitration in
London under the rules of the London Court of International Arbitration. The
parties hereto waive any defence of inconvenient forum, which may be available,
and shall not issue process in vespect of any claims under this contract in any other
Country than England. If B breaches his obligations under this clause it shall pay

to A its loss caused by B's breach of this clause’ (hereinafter Example 4).

3.7.3.2. Applying General Rules ~ Jurisdictional Agreement for Benefit of one Party

[t may be of course very desirable, from the commercial point of view, to allow one party

to bring proceedings elsewhere than at the forum exclusive for the other party, e.g. as the

39 And was probably concluded without consulting a good England solicitor.
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circumstances may have significantly changed since the agreement. Hence, such benefit

may be decisive in the possible dispute.

But it is first necessary to examine if a jurisdiction agreement may actually give
advantage to one party to the contract. Contrary to the case of the Brussels
Convention >, which in its Art 17(5) explicitly allowed the parties to conclude a
jurisdiction agreement for benefit of one party, the Brussels | Regulation does not include
such a specific jjrovision. Nevertheless, it is submitted that the absence of the specific
provision in the Brussels I Regulation does not make the first two sentence of Example 4

ineffective®®!,

The situation gets more complicated when we consider that A shall, at its discretion, be
entitled to bring proceedings in arbitration. The arbitration agreements are now regulated
by the Arbitration Act 1996. It is not the purpose of this paper to describe formal
requirements and other aspects of arbitration agreements. Let us therefore assume that the
jurisdiction part of the clause is valid and effective. The question now is what the effect

of the clause in Example 4 is.

Briggs®*?, when giving an example that gives similar advantage for one party but to start
proceedings in any other court not to start arbitration proceeding, sees no reason why such
a clause should be ineffective. Joseph®® states that when parties conclude both an
arbitration and jurisdiction agreement they give rise to separable contractual obligations for
the dispute resolution, i.¢. these agreements operate independently, are governed by their
own govemning laws and in each case the final determination of disputes will be

enforceable and/or give rise to an estoppel.

M Brugsels Convention on Jurisdiction and the Enforcement of Judgements in Civil and Commercial Matters 1968. The same situation
is under the Lugano Convention, i.c, if there is, cven nowadays, a possibility of litigation in Iecland, Norway or Switzerland, (his has 1o
be taken into account.

M1 Briggs, Adrian: *Agreements on Jurisdiction and Cholce of Law', p 164,

241 Rrigas, Adrian: “Agreements on Jurisdiction and Choice of Law’, p 171,

¥ Joseph, David: *Jurisdiction and arbitration agreements and their enforcement’, 2003, p 99.

-77-



These two statements may bring us to the conclusion that such clause is possible and will
work 1n practice. Let us now examine the available case law authority. It is submitted that

an arbitration agreement can confer a right upon one party only to refer disputes to

arbitration®*.

Furthermore, following the English case of The Messiniaki Bergen™ it is
submitted that the courts will give effect to such an option to arbitrate as it will amount to
an arbitration agreement for the purpose of Section 6 of the Arbitration Act 1996. Other
authorities, such as The Amazona®®, give us further guiding. According to these
authorities, the clause in example 4 will be treaded as a choice of court agreement prior to
the exercise of the option to solve disputes in arbitration®"’, whereby it is submitted that it

is not necessary for the party benefiting from the clause (A in our case) to exercise the

option prior to the commencement of court proceedings by the counterparty (B in our case).

Having said that, it is clear that the jurisdiction agreement for benefit of one party only
may be commercially very reasonable and may serve as an effective tool for getting

significant advantage in the future litigation.

3.733. Applying General Rules — Personal Undertakings

The third sentence of Example 4 represents two obligations (personal undertakings) of the
parties. Firstly, the parties agreed that they will not plea that the court is a forum non
conveniens. Secondly, the parties tried to strengthen the exclusive jurisdiction clause by

the obligation not to start proceedings in another than the chosen forum.

The former obligation seems to be meaningless in the light of the decision in UBS 4G v
Omni Holding AG**. 1t has been decided that one of the parties cannot be prevented by
agreement from challenging the jurisdiction on the ground of forum non conveniens, i.e.

the application for stay of proceedings on the ground of forum non conveniens may not be

MR g Pintalis v Shereferin [19868] Q.B. 368,

2 The Messinioki Bergen [1983] | Lloyd’s Rep 424.

M The Amezona [1989] 2 Lloyd’s Rep 130.

7 Joseph, David: ‘Jurisdiction and arbitration agreements cnd their enforcement’, 2005, p 102.
M8 (RS AG v Omni Holding AG [2000] 1 WLR 916.
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halted by showing that the party contracted not to do so”*®. As Briggs’? also states, the
only meaning of this obligation is to increase the chance of dismissal of such an

application.

The latter obligation seems on its face to be meaningless as well. The parties have already
conferred exclusive jurisdiction on English courts, whereby this agreement is valid and
effective due to and in accordance with the Brussels I Regulation. Another purely
contractual obligation removing jurisdiction from any other courts than the English one
does not seem to find any support under the Brussels I Regulation scheme or elsewhere in
the case law. Especially the civil law systems would have problem with such a contractual
obligation as jurisdiction is generally seen as a matter of public law, i.e. can not be
changed by private undertakings. Nevertheless, the obvious problem of exclusive
jurisdiction agreements under the Brussels I Regulation scheme after Gasser v Misas™’ is
that they are not as fully enforceable as under the common law?%. Hence, the meaning of
such an obligation may be in the possible strengthening of the exclusive jurisdiction clause

as such contractual promise may be enforced by injunction or an action for damages.

3734 Applying General Rules — Obligation to pay Damages

As already mentioned in Section 3.1.3, there are certain difficulties connected with usage
of these provisions but it is generally submitted that they should be enforceable if not in

breach of e.g. law on penalties™.

It is worth mentioning here, that the position under civil law systems®* would be different
or rather much easier and clearer. If we take e.g. the Czech legal system, which has been
significantly influenced by the German legal system, contractual penalty is a legal

instrument commonly used by lawyers and businessmen and is regulated by the mam

M LIBS AG v Omni Holding AG [2000] 1 WLR 916.

¥ Briggs, Adrian: “Agreements on Jurisdiction and Choice of Law’, p 169.
B Case C-116/02 Erich Gasser GmbH v Misat sri [2003] ECR 1-4693.

2 Bripgs, Adrian: ‘Agreements on Jurisdiction and Choice of Law’, p 168,
™ bid, p 175.

Iy particular those influenced by German and Austrian legal theorics.
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Czech codes, ie. the Czech Civil Code® and the Czech Commercial Code®®. Therefore,
the provision in Example 4 would be, if not concluded against the general principle of

good faith®’, enforceable.

Having said that, it seems to be reasonable to include such an obligation into any exclusive
jurisdiction clause no matter if the law governing the jurisdiction agreement will be the

English law or a different law that belongs to the group of civil law systems.

5 para 544 and T of Act No. 4071964 Sb., Civil Code (Czech Republic).

3% Dara 300 and IFof Act Na. 513/1981 Sb., Commercial Cade (Czech Republic).

37 A contractual penalty is against good faith if it &.g. amounts to fifty times the price of the goods in a sale contract. O course this has
to be judged individually in accordance with the circumstance of cach case.
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3.8. INFLUENCE OF AGREEMENTS ON CHOICE OF LAW ON
JURISDICTION AGREEMENTS

The drafter of a jurisdiction agreement will inevitably be required to consider the choice of
law questions as these will always strongly influence the effect and enforceability of the
jurisdiction agreement. It has been mentioned many times in this paper, that the solving of
the there mentioned problems depends on the applicable law of the particular jurisdiction

agreement.

Therefore, and regardless of the fact that it is not related to drafting of agreements on
jurisdiction, it necessary to look closer at the principles that determine the governing
law of a jurisdiction agreement. This will be done for English law only as it, once again,

provides enough case law to deal with the matters at hand.

3.8.1. Applicable Law in Case of Jurisdiction Agreements

% in its Art 1(2) (d), provides that its rules shall not apply to

The Rome Convention®
‘arbitration agreements and agreements on the choice of court’. Therefore, national rules,
e.g. in Case of England the commen law principles or in case of the Czech Republic the
ZMPS and other Czech rules of private international law, will apply. As to English law,

h?** rightly mentions, at common law there is a strong ling between the govemning

Josep
substantive law and the governing law of the arbitration agreement. Hence the Rome

Convention cannot be ignored.

3.8.1.1. Express Choice of Law

At common law the law of a jurisdiction agreement is determined primarily by the
parties’ express choice. Only in case of absence of an express choice other rules, such as

inferred intentions of the parties and the law of the country with which the contract has its

3% EC Convention on the Law Applicable to Contractua! Obligation 1980.
** Jpseph, David; “Surisdiction and arbitration agreements and their enforcement ', 2005, p 164,
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. . 260 . . . .
closest connection™", come to play. There are three basic situations of express choice of

law which ¢an occur.

Firstly, as long as the parties have expressly chosen 2 law to govern the jurisdiction

61

agreement, effect will be given to that choice®®!. As no special wording has to be used,

basically any wording of the choice of law clause that expressly refers to the jurisdiction

agreement and makes the parties’ intentions sufficiently clear will be enough®®.

Secondly, the parties might have chosen the law to govem the substantial contract between
them but not mentioned the jurisdiction agreement specifically. According to Dicey
Morris & Colling™®, the jurisdiction agreement will generally be governed by the same law
as the substantive contract. [t is submitted that the deviation from the general rule will be

possible only in exceptional cases™®*,

Thirdly, the parties may also chose the law of one country to govern their agreement
but choose for disputes to be solved in another country. Itis submitted in such case, as

in the previous situation, that the law governing the substantive contract shall govern the

1%, 266 this is the case even

jurisdiction agreement as wel According to the case law

though the jurisdiction agreement is seen as separable from the substantive contract.

To conclude, the same law will, in most cases, govem bath the jurisdiction agreement and
the substantive contract unless an express choice of law to the contrary is made by the

h%7 notes, the contrary result would be unsatisfactory as the validity or

parties. As Josep
existence of the substantive contract and its separable part, the jurisdiction agreement,

would be answered by reference to two different laws.

" Dicey Morris & Collins: *The Conflict of Laws ', 14® cdition, 2006, paras 32-003-32-003,

b Joseph, David: ‘Jurisdiction and arbitration agreements and their enforcement’, 2003, p 164.
2 E.g. The Mariannina [1983] | Lloyd's Rep 12,

3 Dicey Morris & Collins: *The Conflict of Laws ', 14™ edition, 2006, para 12-077.

4 Channel Tunnel Group v Baffour Beatty Limited [1993] A.C. 335.

%3 Digey Motris & Collins: *The Conflict of Laws’, 14" edition, 2006, para [16-015.

g 5. Union of India v McDonnell Douglas [1993] 2 Lloyd’s Rep 48,

u? loseph, David: “Jurisdiction and arbitration agreements and theiv enforcentent’, 2005, p 166,
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3.8.1.2. No Express Choice of Law

A further possible situation is that the parties have not made any express choice of law as
to the substantive contract or the jurisdiction agreement. In such case the law of the forum
will be normally held to be the law goveming the jurisdiction agreement. In some specific
cases, the law governing the jurisdiction agreement might follow the parties’ inferred

choice of the law governing the substantial contract’®®,

** Dicey Morrts & Collins: ‘The Conflict of Lows’, 14" cdition, 2006, para 12-07.
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4. CHOICE OF LAW AGREEMENTS

After a court solves the question of jurisdiction, i.e. establishes its jurisdiction, the next
step is to deal with the law applicable to the subject matter of the dispute. Thereafter, as
with jurisdiction agreement, questions regarding the scope, validity and enforceability of

jurisdiction agreements arise.

It is clear that the determination of the applicable law is crucial for deciding any case.
Where the parties choose the law that should govern their agreement or one party declares

that such choice has been made three situations may arise.

Firstly, the parties to the litigation may admit that they are bound by a choice of law
agreement and according to that law such agreement on choice of law is valid. In such
case, any problems which could arise are rather minor. Nevertheless, certain limitations to

the freedom of choice apply.

For example at common law, the basic rule is that the parties are free to choose the proper
law of the contract subject to certain limitations to the freedom to choose the law. Hence,
the only areas of contractual liability which were not governed by the proper law of the
contract, i.e. also the chosen law, were those where the parties’ freedom te choose was not
conceptually appropriate’. In Vita Food Products Inc v Unus Shipping Co Ltd® the Privy
Council®”® suggested that an expressed choice of law could be denied effect on the ground
that it was not ‘bona fide and legal’. Another example could be that contractual capacity 1s
not governed by the proper law if the proper law has been chosen to create a capacity
which the contracting parties otherwise lacked”’'. Furthermore, mandatory rules of the /ex
fori were applicable regardless any choice of law made by the parties. The reason is that
these mandatory rules are located outside the set of rules which are subject to the parties’

contractual autonomy and its exercise meaning that the choice of law has no effect on them.

 Vita Food Products Ine v Unus Shipping Co Lid {1939] AC 277.
¥ The highest judicial body of certain Commonwealth countries,
1 Briggs, Adrian: ‘dgreemeniy on Jurisdiction and Choice of Lew', p 382
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But the choice of law is now in the Member State, including the United Kingdom,
generally, ie. subject to exclusions listed in Article 1(2) of the Rome Convention,
governed by the Rome Convention and as already mentioned be soon governed by the

Rome I Regulation which is modelled on the Rome Convention®’,

The basic structure of the Rome Convention is unsurprisingly based on the principle that
the parties may choose the law to govern their contract. Article 3 allows the parties to
choose a law to govern their contract by expressly choosing the law or by doing so in
another way if its may be ascertained with reasonable certainty from the terms of the

contract or the circumstances of the case®”.

The choice of law made by the parties is
according to the Rome Convention never invalid but sometimes certain rules of law of a
country which was not the chosen one shall be applied be the court instead of the
conflicting provision of the chosen law. This arises in relation to the so-called mandatory
rules, whereby there are five groups of mandatory rules, or rather the court shall apply

mandatory laws in five instances according to the Rome Convention. This will be

addressed later on in Section 4.3.3 of this paper.

Secondly, the parties may choose the law and that law may tell them that their
contract is not a contract after all*”*. Similar to jurisdiction agreements, it may be
accepted that a choice of law by the parties is a choice of law by reference to which the
rights and obligations of the parties will be tested by the court although the validity of the
substantive contract in which it is contained could be contested. If then the conclusion is
that the rights and obligations never came into existence or are not enforceable, it will still

be done by reference to the chosen law.

At common law there were suggestions that a contract should, where possible, be always

governed by a law which would validate it. These suggestions came into existence due to

™ The Rome [ Regulation, of coursc, departs in certain respeet from the Rome Convention. This will be dealt with in a separate section

of this paper,
M Briges, Adrian: ‘Agreements on Jurisdicrion and Choice of Law’, p 389,
™ [hid, p 393
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the fact that the intention to be legaily bound seems to be contradictory to the choice of law
which would deny that there was a valid contract in the first place. On the one hand, there
are authorities supporting such suggestions although they are only rare and applicable to
the cases where the choice was not expressed’””. On the other hand, the idea of a law
being chosen which also invalidates the substantive contract is not inherently self-
contradictory as each of the two agreements — the substantive agreement and the choice of
law agreement have its own sphere of operation and each its own criteria of validity.
Therefore the provision of the choice of law agreement will be used to determine whether

the substantive contract is valid or not.

Hence we should also consider whether the chosen law should deal with all issues of
contractual validity and how the validity of the disputed choice of law agreement itself
should be dealt with. At common law, the chosen law may be used to decide all issues of
validity except for some issues of capacity and form. This means that the existence of the
agreement, the legal enforceability of agreement, the scope of the agreement, the
subsequent right to invalidate, or actual invalidation of, the substantive agreement, the
discharge of the agreement and the remedies available are all referable to the law chosen

by the parties 7%

When it comes to capacity, it has already been mentioned that
individuals cannot confer capacity upon themselves which they would otherwise lack. The
answers to this question provided by the Rome Convention will be shown later in this

Section.

Thirdly, the existence of the cheice of law agreement can be contested by one or both
parties. As to the question of how a court should decide whether there was an agreement
on choice of law this situation is the trickiest one and needs a closer examination. This

wili be done in Section 4.3 hereof.

3 Brigas, Adrian: ‘Agreements on Jurisdiction and Choice of Law’, p 394.
™ hid, p 395.
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Under the Rome Convention, the answer to the problems raised by the second and third
situations mentioned above is given by its Articles 3(4), & 9 and 11. The detail
explanation of the solutions brought by the Rome Convention will be done again in Section

4.3 hereof.

[t has been shortly shown how complex and difficult situations may arise and need to be
solved by the courts regarding the choice of law. The principle question is whether the
choice of law agreements are successful in changing the applicable law to the law chosen

by the parties. As to choice of law agreements, the following topics need to be introduced.

First of all the definition of choice of law agreements will be given and questions about the
choice of law agreements concerned will be answered. The biggest concern will be given
on choice of law agreements under Art 3 of the Rome Convention. Therefore, the test
of application of the Rome Convention to choice of law clauses will be introduced.
Thereafter the ambit of the choice of law agreements and requirements for their validity
and the validity of the substantive contract will be examined. Finally, the Czech ZMPS
and the new Rome I Regulation will be shortly introduced whereby note on enforcement of

choice of law agreements will also be included.
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4.1, WHAT ARE CHOICE OF LAW AGREEMENTS

As with jurisdiction agreements, before we actually start to deal with choice of law
agreements under different law systems, it is necessary to try to find a definition of a

choice of taw agreement and determine the range of choice of law agreements that witl be

dealt with.

4.]1.1. Definition

Although it is hard to find a single definition of a jurisdiction agreement in intemational
commerce due to its variety, the definition may be e.g. that an agreement on choice of law
may be or may contain a promissory obligation, according to which each party to the
contract agrees that 1t will accept the application of the chosen law to the obligation of the
given contract, and it will not act in a way that will undermine that chosen law or otherwise

make 1t impossible for the chosen law to operatem.

Once again as with jurisdiction agreements, the choice of law agreement may be one
provision of an agreement or can comprise a contract in its own right. So as already
mentioned; on the one hand, a provision of a contract might simply subject all disputes
arising out of it to a certain law. On the other hand, the choice of law clause, probably

together with a jurisdiction clause, may form a whole dispute resolution agreement.

It is clear that most of the question that will arise regarding the choice of law agreements
will be the same as regarding the jurisdiction agreements. It is also clear, that the answers
may not be the same. A good example of such difference is the legal nature of the choice
of law agreements. It is submitted that the choice of law is something over which the
parties to a contract have legal power to create mutually binding obligations enforceable by

private litigationm. The crucial question is whether the choice of law agreement has a

Y7 pripus, Adrian: ‘Agreements on Jurisdiction and Cheice of Law’, p 10.
™ Jbid, p 11
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wider role, i.e. whether it produces obligations which are independently enforceable as
promissory obligations. This paper will, after giving an overview of the problem of choice
of law agreements, only include a short note on enforcement of choice of law agreements

in Chapter 5 as the question of enforcement could be a topic of a whole new book.

But before being able to examine and analyse any particular agreement it is nevertheless
necessary to mention some general principles relating to the scope of and rights and

duties arising out of choice of law agreements.

412, Scope of Choice of Law Apreements

Basically, the same questions regarding the scope of the choice of law as regarding the
jurisdiction agreement arise. Once again, the choice of law agreement will only come to
effect if the dispute falls within its scope. In order not to repeat, the problems such as the
one of contractual relationship or tort that were dealt with in Section 3.1.2 will be left

out*””.

The basic rule is that choice of law rules for contractual issues primarily give effect to the
Jaw selected by the parties. But in certain relations, an unfettered freedom to choose a law
may be a freedom to exploit a dominant positionzso. Hence, all laws limit the freedom to
choose the applicable law. Whereas the common law e.g. denied that there was a power to
choose a law where this was not ‘bona fide and legal’, the Rome Convention rather limits
the effect of the choice by giving priority to certain mandatory rules of the lex fori or rules

from other laws than the chosen law?®'. The reason for this limitation is to protect certain

interests of weaker parties.

M ger Rriggs, Adrian: ‘Agreemenis on Jurisdiction and Choice of Lew’, p 39 ff for more detail.
M g iggs, Adrian: ‘Agreemenis on Jurisdiction and Choice of Law',p 37.
HE g Arts 5 and 6 on consumer and employment contract of Art 7(2) on mandatory nules.
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Having said that, it is clear that what falls under the scope of the choice of law agreement
is a matter of its construction®®?, Finally, what needs to be remembered is, that even if the
respective dispute falls within the scope of the choice of law agreement, the choice of law
agreement may not take effect due to the limitations imposed by the Rome Convention or
other regulations. More on the scope of the choice of law agreement will be said in

Section 4.2 on the Rome Convention.

4.1.3. Rights and Duties Arising out of Choice of Law Agreements

As with jurisdiction agreements, it is clear that the rights and obligations of the parties will
depend on the interpretation by the relevant court of the words used by the parties.
Hence, reference is made to the detail explanation of the interpretation problems with
jurisdiction agreemenis. Nevertheless, this topic will inevitably come up later in this

Chapter when dealing with the Rome Convention.

2 Geo morc on this in Section 3.1.2.
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4.2, THE ROME CONVENTION

Although the Rome [ Regulation will come into force soon we still need to be concerned
with the Rome Convention as all case law (although national) at hand relates to it and it
will certainly take time before all changes between the Rome Convention and all new

provisions of the Rome I Regulation will be interpreted by the ECJ.

421, The Purpose of the Rome Convention

The purpose of the Rome Convention is to establish a uniform choice of law rules for
contractual obligations throughout the Member States. The Rome Convention is seen as a
continuation of the work on unification of private international law began by the Brussels
Convention. As the Brussels Convention, the Rome Convention is concerned with creating
the right conditions for an internal market with the free movement of persons, goods,
services and capital among the Member States. More particularly, since the law will be the
same wherever trial takes place in the Member States, it inhibits the forum shopping that
the Brussels convention allows. The Rome Convention also increases legal certainty and

makes it easier to anticipate the law to be applied.

Although the purpose of the Rome Convention seems to be praiseful the introduction of the
Rome Convention e.g. into English law caused some controversy’>. It was said that the
Rome Convention uses ill defined continental concepts such as mandatory rules and
characteristic performance and when it does use a concept familiar to English lawyers such
as the parties® freedom to choose the applicable law this is put in unfamiliar language and
in the unfamiliar form of a code. Moreover the Rome Convention was initially not
accompanied by the decisions of the ECJ interpreting it™. On the other hand, it is

uncontroversial in that the substance of the law is largely unaltered whereby it is submitted

3 Thg introduction was done by the Contracts (Applicable Law) Act 1990.
4 More on the topic of interprelation is written below,

.91 -



that the Rome Convention produces benefits in terms both of harmonisation and, more

questionably, improved certainty in the law.

It is necessary to mention that the Rome Convention allows for some reservations to be
made by the Member States. On ratifying the Convention, the UK, as it was entitled to
pursuant to Art 22 of the Rome Convention, reserved the right not to apply Articles 7 (1)**

and 10 (1) (€)*®. The effect of this reservations will be dealt with later in this Chapter.

The effect of implementation of the Rome Convention is in the Member States such that,
for contracts made after the Rome Convention had come into force, the relevant statutes
dealing with choice of law issues”’, in case of continental law systems, and the traditional
common law rules on contract choice of law in case of England, were largely replaced by
the rules contained in the Rome Convention. It is not possible for parties to contract out of
the Convention, for this would defeat its purpose. Nevertheless in certain case such as,
defamation in England, the old rules will continue to be applied even to contracts made

after the Rome Convention came into force in a number of situations.

42.2. Interpretation of the Rome Convention

Two Protocols on interpretation of the Rome Convention were signed in Brussels in

198858 The first protocol defines the scope of jurisdiction of the ECJ and the conditions

)289

under which that jurisdiction is to be exercised (“First Protocol” Contracting States

accept the jurisdiction of the ECJ under this First Protocol.

5 Mandatory rules of forcign countries.

M The consequences of nullity of a contract.

7 Such as the ZMPS in the casc of the Czech Republic,

¢ North, Peter; Fawcett 1.J.; ‘Private International Law’, 13" edition, Oxford 1999, p. 538.
M Official Journal C 027 , 26/01/1998 p. 0047 - 0051.
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The second protocol*™ confers powers on the ECJ to interpret the Rome Convention

(“Second Protocol”). The First and the Second Protocols have only been in force as of |

August 2004 and therefore the case law of the ECJ on the Rome Convention is rather small.

4.2.2.1. Referrals to the ECJ

Two limitations on when a national court can request preliminary rulings on interpretation
are contained in the First Protocol. First, a court can only make such a request if that court
considers that a decision on the question is necessary to enable it to give a judgment. So
there is nothing to stop the Contracting States’ courts from deciding that the case is clear
and there 18 no need to refer to the ECJ. The second limitation is in respect of the courts
which can request a ruling from the ECJ. Only courts from which no further appeal is
possible and any court when acting as an appeal court may request a preliminary ruling®’.
So in the case of e.g. the Czech Republic only the Highest Court (Nejvysi soud), The
Highest Administrative Court (Nejvy$§i spravai soud) and other court when acting as an

appeal court may request a preliminary ruling”?,

It is important to note that this Protoco! states that the specified courts may rather than
must request a ruling by the ECJ in contrary to the referrals to the ECJ under the Brussels
Convention. Some Member States including the UK argued that a provision for the ECJ to
have jurisdiction in relation to interpretation of the Rome Convention was undesirable.
Many international contracts provide for trial in England so it was feared that foreign
businessmen would, in the future, opt for trial outside England or the EC rather than face
the prospect of a compulsory referrals to the ECJ as it will delay the settlement of their

dispute®®.

So in exercising this discretion national courts may take into account any
appropriate factor including the wishes of the parties, who may want a speedy outcome of

the litigation.

M Oficial Jouma] C 027, 26/01/1998 p. 0052 - 0053,

™1 A1 2 of the First Protocal.

™ |hid or soe Pauknerové, Monika: ‘ Evropské mezindrodni préve soukromé®, Praha, C.H, Beck 2008, p. 402 ff for detail information.
3} North, Peter; Faweett J.J.: 'Private International Law®, 13" edition, Oxferd 1999, p. 539.
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4222, The Principles and Decisions Laid down by the ECJ

A good example of the use of the principles and decisions laid down by the ECJ is
England. Section 3 (1) of the Contracts (Applicable Law) Act 1990 (the “1990 Act™)
provides that where the meaning of the Rome Convention is not referred to the ECJ, it
must be determined in accordance with the principles laid down by, and any relevant
decision of the ECJ. The effect of this section is that the English courts have to act in
accordance with two different types of authority. Firstly any relevant decision of the ECJ
and secondly, the principles laid down by the ECJ. This means that if the ECJ has
previously given a decision on the provisions in issue, this must be followed. But what if

there have been no referrals under the 1988 Protocols regarding the question at hand?

As North and Fawecett state®™

, the ECJ is likely to apply the same general principles of
interpretation to the Rome Convention as it applies to other areas of law. For example, the
meaning of a provision is ascertained in the light of its purpose rather than by looking at its
literal meaning. More importantly, the ECJ laid down certain general principles of the
interpretation in relation fo the Brussels Convention such as that it usually gives an
autonomous Community definition to concepts and terms. So the same principles might

be applied to the Tome Convention as it is also concerned with the unification of rules of

private international law.

4223, Principle of Uniform Interpretation

Art 18 of the Rome Convention provides that in the interpretation and application of the
preceding uniform rules, regard shall be had to their international character and to the
desirability of achieving uniformity in their interpretation and application. This principle
that the ECJ and national courts are bound to follow is the principle of uniform

interpretation which. This means that the courts should not define concepts by reference to

34 North, Poter: Fawcctt J.).: *Private Intsmational Law’, 13" edition, Oxford 1999, p. 54C.
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national law systems but instead give independent Community meaning to the terms used

in the Rome Convention>®,

4224, Aids to Interpretation

The often problem with European instruments is their interpretation. The question is not
only whether they should be interpreted according to national laws or independently as
stated above, but where practitioners should seek help with their interpretation. There are

certain official documents or methods that might help to interpret the Rome Convention.

Firstly, there is the Giuliano and Lagarde Report®®,

For example in England, the Act
1990 allows the Giuliano and Lagarde Report”’ to be considered by the English courts in

ascertaining the meaning or effect of any provision in the Rome Convention.

Secondly, the decisions of other Contracting States” courts on interpretation of the Rome

convention are of persuasive authority.

Thirdly, the text of the Rome Convention in other languages may be useful for finding the

exact meaning of the terms used as all of these are equally authentic?®.

Fourthly, the Brussels Convention might be used as well as the two conventions use the

same concepts such as contractual obligationzgg.

Fifthly, some help may be found in the Rome XX Regulation. The Rome II Regulation
help us e.g. with the matter of interpretation of a contractual obligation. As the Rome Il
Regulation deals with non-contractual obligations, it is clear that all obligations will come

under one or the other’®. Hence if the matter is an obligation, you have two instruments to

S Ibid.

* Giulianc-Lagarde Report on the Convention on the Law Applicable to Contractual Obligations C 282/1980.

7 And also the Tizzano Report on the Protocols C 219/1990.

¥ A good example for England is the difference between Arts 3(3) and 7 of the Rome Convention where the English version uses the
term “mandatory rilcs’ in both, e.g. the French version uses different term thereby casing the readers the understanding of the difference
between the meaning and use of the two sald Articles.

¥ gee Arts 1( 1) of the Rome Convention and 5(1) of the Brussels Convention.

Y Thore can be a case which does not involve obligations but e.g. property cases. They involve title not obligation so it will nol come
within neither.
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consider. Therefore in our case, if it seems to fall under the Rome 1I Regulation, it should
be excluded out of the scope of the Rome Convention. It is necessary to mention that this
system will fully work only after both the Rome I Regulation and the Rome II Regulation

come into forece,

Finally, referrals to the ECJ can be made under the Firs Protocol and the Second Protocol.
Why are there not many cases available? The reason is that the firs reference was only
made on 28 March 2008 in Intercontainer Interfrigo(ICF) S.C./M.I.C. Operations B.V'",
by the Dutch Supreme Court (Hoge Raad) with regard to the interpretation of Art 4 of the
Rome Convention. The preliminary reference is the first to be made pursuant to the two
Protocols on the interpretation of the Convention by the Court of Justice, that were signed
by the Member States in 1988. As we have already mentioned, the Protocols entered into

force on 1st August 2004, following the ratification by Belgium.

The late ratification of the two Protocols was made due to the view of some countries that
the whole question of references to ECJ was very controversial. Yet the Rome Convention
will not work in a harmonised way unless there is sufficient ECJ case law providing
communitarian meaning to the terms used. Nowadays, it is important that the issue of the
Protocols does not need to be solved anymore due to the entry into force of the Rome I

Regulation.

423, Application of the Rome Convention

The Rome Convention applies to matters falling within its scope. The Rome Convention is
intended to be of universa! application. Therefore, the Convention shall be applied by
every Member State if trial is in a Member State, i.e. it applies regardless of whether the
contract has any connection with a Contracting State. In particular, there is no need for

either party to the contract to be domiciled or resident in a Contracting State. Therefore, 1t

*! Dutch Supreme Court Case (Nr. C06/318HR - LIN BC2726).
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1s not like the Brussels I Regulation with two sets of rules; one for the defendant within the
Member States and one from the others. This avoids the need to distinguish between

Contracting States and non-Contracting States.

Furthermore, Article 2 of the Rome Convention states that any law speciﬁed' by this
Convention shall be applied whether or not it is the law of a Contracting State. This makes
the law easter and prevents problems mentioned in Section 3.3 above on application of the

Brussels I Regulation.

As already mention in the beginning of this Section, the Rome Convention applies to
matters falling within its scope. Hence, first we need to discover what the scope of the

Rome Convention is, before talking about the choice of law agreements itself.

424, Scope of the Convention

First of all, certain general remarks regarding the scope of the Rome Convention need to
made. As to its temporal scope, the Convention does not have retrospective effect.
Therefore, it only applies to contracts made after the Convention has entered into force in

302

that respective State’”. The traditional common law rules or statutes such as the ZMPS

will continue to apply to contracts made before the convention has entered into force.

It is also important to note that the Convention does not prejudice the application of
other international conventions to which a Contracting State is a party or becomes a

3 A good example of such other convention is, in case of England, the carriage of

party
goods by sea that will still be governed by the Hague-Visby Rules, implemented by the
Carriage of Goods by Sea Act 1971, and not by the Rome Convention. Furthermore, such

conventions laying down choice of law rules relating to contractual obligations and acts

21 April 1991 in the case of the UK and | July 2006 in case of the Czech Republic.
* Art 21 of the Rome Convention.
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implementing them, as other Community Regulations and Directives and national laws

implementing them®®, take precedence over the Rome Convention.

Having said that, we can now deal with the two separate basic requirements of application
of the Rome Convention. As Article 1(1) states that ‘The rules of this Convention shall
apply to contractual obligations in any situation involving a choice between the laws of
different countries’, it is clear that the Rome Convention only applies to contractual

obligations and in case of a choice between two laws of different countries.

424.1. Contractual Obligation

Art 1(1) makes it clear that the Rome Convention does not cover e.g. tortious obligations,

property rights and intellectual property rights*®.

Furthermore, in its Art 10(1) (e), the Conventien also contains a provision dealing with
‘the consequences of nullity of the contract” which is under English law traditionally
regarded as being a quasi-contractual issue. However, in the continental law system
countries, this is regarded as being contractual. Hence, a problem of classification arises.
One Contracting State may classify an obligation as being contractual in circumstances
where another state would classify it as being tortious. This problem would be avoided if
there was a community meaning to the concept of a contractual obligation which there is

not.

As we have already mentioned above, there are certain aids to interpretation of the Rome
Convention, one of them being the Brussels Convention and the Brussels | Regulation.
How did we come across the idea of using the Brussels I Regulation? Article 5 of the
Brussels 1 Regulation states matters related to the contract. If we need to decide what a
contractual obligation is for the purpose of the Rome Convention, the obvious first place to

look is the case law on contract under the Regulation because consistency is wanted

* ¢ g the Unfair Terms in Consumer Contracts Regulation 1994,
3 Although contractual obligation in respect of an intellectual property right would come within the scope of the Rome Convention.
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between the concepts. The leading case is SPRL Arcado v SA Haviland®®, where the ECJ
examined the concept of a matter relating to a contract under Art 5(1) of the Brussels
Convention and held that it was to be given an independent Community meaning,
Therefore, it is submitted that a community meaning of a contractual obligation shall be

used.

It 15 clear, that the definition of a contractual obligation is more of a problem in common
law countries. What is important for common law lawyers is that in cases where there is
concurrent liability in contract and tort, the claimant presumably is free to frame the

action in tort or contract’”.

42.42. A Choice between Laws of Different Countries

The condition set out in Art 1(1) of the Rome Convention means that the contractual
obligation has to have a certain foreign element. The typical examples of a foreign
element may be that one of the parties to the contract is a foreign national or habitually
resident abroad; or the contract is concluded abroad; or the contract is to be performed by
one of the parties abroad’®®. In such cases the relevant court shall apply the uniform rules

contained in the Rome Convention.

As far as England is concerned, this makes explicit what was implicit under the traditional
commor.l law rules on contract choice of law, i.e. under English private international law a
choice of law problem exists whenever the court is faced with a dispute that contains a
foreign element. The same is valid for the Czech ZMPS which also requires the

relationship to include a foreign element (mezindrodni prvek).

% Casc 9/87 SPRY. Arcado v SA Haviland [1988] ECR 1539,
W Dicey Morris & Collins: ' The Conflict of Laws ', 14" cdition, 2006, para pp 1198-1199.
% North, Peter; Fawcett J.).; “Private [ntemational Law’, 13™ edition, Oxford 1999, p. 544,
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But the Rome Convention does not only deal with international contracts, it also with
purely domestic contracts which include a foreign element®®®. Twao different types of cases

can then arise.

The first, and for us less important, case is where, for example, one of the parties to a
purely domestic contract moves its seat to the country where the proceedings have been
started. Although there is a foreign element, no real connection other than the one to the
former country exists. Nevertheless, it is submitted that such a situation falls within the
scope of the Rome Convention. The reason is that the object of the Rome Convention is
harmonisation of choice of law niles in contract which is most likely to be attained if the

scope of the Convention is given as wide an interpretation as possible®'?.

The second type of case is one which includes choice of law agreements. There might be
e.g. a purely Czech contract in which the parties choose lets say English law. At first sight,
it does not look like a choice of law case. A choice of law has been artificially made by
the parties by including a clause in their contract. But if we look at Article 3(3) of the
Rome Convention, it contains a limitation on the right to choose the law goveming the
contract. The Rome Convention, as already mentioned, does not directly say that it falls
within its scope but it deals with such situation in its Article 3(3). Therefore, such
situations fall within the scope of the Rome Convention. It is also worth mentioning that
the Rome Convention will not apply if there is a purely Czech contract which merely
incorporates a part of English law. This is close to another problem which will be dealt

with in the next paragraph.

The problem now is what a law of a country is. As we know, the choice must be between
the laws of different countries. Of course, a country is not precisely defined in the Rome

Convention. The only guideling is given in its Art 19(1) which deals with the situation

M Although this is done rather indireetly by Art 3(3).
19 Narth, Peter; Faweett 1.).: *Private Intemational Law’, 13™ cdition, Oxford 1999, p. 545,
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where a state with more legal systems is involved. It is submitted that a country is
understood in a common private international law sense as a territorial unit with its own

rules of law, in this case relating to contractual obligations®"’

. The result of this is simply
that ¢.g."Czech courts will need to apply English or Northern Ireland law under the Rome
Convention. Interesting is also that by the virtue of Contracts (Applicable Law) Act 1990,
Northem Ireland, England and Scotland are separate countries fort he purposes of the

Rome Convention even in intra United Kingdom disputes.

Furthermore, another issue regarding the understanding of what law is open for choice by
the private international law can arise; although it is more of a problem for cases falling
outside of the Rome Convention. It is clear from the Rome Convention and from what was
mentioned above that national laws could certainly be chosen but it is not so as clear with
non-national laws such as Jex mercatoria or the sharia as it does not prohibit it expressly.
The problem with such laws is in particular their scope and content which may not be clear
enough. However, we need not to deal with it further as this issue has been solved e.g. in
the English case of Shamil Bank of Bahrain EC v Baximco Pharmaceuticals Ltd’"?, so that

only a law of a country, as defined by the Rome Convention, may be chosen by the parties.

To conclude, it is interesting to mention a specific problem which English courts face. As
already mentioned Art 1(1) of the Rome Convention states that there must be ‘a choice
between laws of different countries’. English law deals with this problem so that if
foreign law is not pleaded or proved the court gives a decision according to English

13 This is a problem as the parties to the dispute may circumvent the Rome

law
Convention by simply not proving the foreign law’'*. It would therefore be better if this

sort of case was regarded as coming within the Rome Convention.

™ North, Peter; Faweett 1.).: ‘Private International Law®, 13® edition, Oxford 1999, p. 545.

"2 Shamil Bank of Bahrain EC v Baximco Pharmaceuticals Lid [2004] EWCA Civ 19.

3 The courts are free to apply this rule in relation to the Rome Convention because matiers of cvidence and procedure are excluded
from the scope of the Rome Convention.

M Morg on this in Briggs, Adrian: ‘Agreements on Jurisdiction and Choice of Law’, p 31,
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42.43. Excluded Matters

Article 1 of the Rome Convention excludes a wide variety of matters from the scope of
the Rome Convention. There are three main categories of the excluded matters. F irstly,
certain commercial contracts such as arbitration and choice of court agreements and certain
contracts of insurance are excluded®’. Secondly, non-commercial contracts such as
matrimonial matters, agreements to make wills and agreements to pay maintenance are
excluded®'®. Thirdly, it excludes certain matters which do not involve contract choice of
law such as evidence and procedure or which under the law of some Member States do not
involve contract choice of law, such as negotiable instruments and the issue of capacity to

contract® '’

Furthermore, questions involving the status or legal capacity of natural persons without
prejudice to Article 11 are excluded from the scope of the Rome Convention. Therefore,
national courts are left to apply their traditional rules of private international law to the
issue of capacity to contract. However Article 11t is an exception to this. This is a fairly
narrow rule designed to protect a party who contracts with a natural person under

incapacity from being caught unaware by this®'®,

42.5. The Applicable Law

The Rome Convention is based on a notion of a so called ‘Applicable Law’. The
applicable law under the Rome Convention can be either the law chosen by the parties or,
in the absence of choice, ascertained by the relevant court. A basic distinction needs to
be drawn between the situation where the law is chosen by the parties and the situation

where the applicable law is ascertained in the absence of choice as choice is concemed

1% Art 1(2) (d} and Arts 1(3) and (4) of the Rome Convention.

3% Art 1(2) {b) of the Rome Convention.

T Art 1(2) (a), (<), (e}, (D), (8) and {h) of the Rome Convention,

" North, Pcter; Fawcett J.).: ‘Private International Law’, 13% edition, Oxford 1999, p. 546,
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with the actual intentions of the parties and absence of choice requires reference to

319

objective connections localising the contract

However the applicable law may be ascertained, the Rome Convention presupposes that
there has to be an applicable law at the time when the contract is concluded™’. This means
that the traditional common law concept of the “floating” proper law, i.e. a proper law

which was non-existent at the time when the contract was made, was rejected’!.

What needs to be also mentioned at the beginning is that the applicable law under the
Rome Convention refers to the domestic law of the country in question whereby the

doctrine of renvoi*>* is excluded®®,

The Choice of law, in its nharrow sense, i.e. a choice of law made by the parties, is one of
the two main subject matters of this paper. Therefore, indeed, emphasis will be placed on
Art 3 of the Rome Convention which allows for the choice made by the parties. But as in
certain cases of disputes about the validity of the choice of law clauses or in cases of limits
to choice, as 1t has been already shown, the result can be that the applicable law needs to be
ascertained as if there was no choice. Therefore, the determination of the applicable law in

absence of choice will be also examined.

4.2.6. The Law Chosen by the Parties

By virtue of Art 3 of the Rome Convention, the parties shall be entitled to choose the law
that will govern their contract. A more detail examination the law chosen by the parties

will be presented in Chapter 4.3 hereof.

9 1hid; p §52.

™ 8ec Arts 3 (2) and 4 (2) of the Rome Convention.

21 North, Peter; Faweett 1.J. *Private International Law®, 13" edition, Oxford 1999, p. 552.

2 Znétnp odkaz’ in Czech; which is nol strictly forbidden by the Czech ZMPS. See jts Pars 35.
22 Art 15 of the Rome Convention.
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42.7. Applicabie Law in the Absence of Choice

In the absence of choice of law by the parties, the court is left to ascertain the applicable
law on its own. As practitioners know this happens in a surprisingly high number of cases.
The determination of the applicable law in the absence of choice is dealt with in Article 4
of the Rome Convention. Three rules exist to deal with the choice of law by the relevant

court.

Firstly, the basic rule is that the contract shall be governed by the law of the country with

which it is most closely connected***,

Secondly, a general presumption for what the most closely connected country is exists.
This presumption is based on the concept of characteristic performance’”. The general

presumption is supported by two special presumptions for two particular types of contract.

Thirdly, there is a provision which tells us when the presumptions shall be disregarded if it

appears that the contract is most closely connected with another country*2,

The reason for these rules is to combine certainty, provided by the presumptions, with the
flexibility, provided by the closest connection test and the power to rebut the
presumptionsm. It is clear from the structure of Art 4 of the Rome Convention that it 1s a

result of compromise between the common law and continental law concepts®?®,

Furthermore, it is submitted that the scheme of Art 4 of the Rome Convention raises
questions as it is not clear if what is intended is a three, two or one stage process, However
the Giuliano and Lagarde Report envisages that a one stage process which starts and

finishes with the presumptions will be often the case™.

3 ant 4(1) of the Rome Convention.

5 Art4 (2) of the Rome Convention.

326 At 4 (5) of the Rome Convention,

37 North, Peter; Fawcett .J.; Private International Law’, 13 cdition, Oxford 1999, p. 565.

328 pavknerové, Monika: * Evropské mezindrodnf prive soukromé', Praha, C.H. Beck 2008, p. 227,
** The Giuliano and Lagarde Roport at page 21,
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In order to understand how the above mentioned system works, it is necessary to look at it
in a bigger detail. It is also necessary to mention that it will not be dealt with special
contracts, i.e. consumer an individual employment contracts, as these do not fall within the

scope of this paper.

42.7.1. The Closest Connection

Article 4(1) of the Rome Convention states:

“To the extent that the law applicable to the contract has not been chosen in accordance

330
3 ]

with article the contract shall be governed by the law of the country with which it is

most closely connected”.

The Article means that the applicable law is determined by looking objectively at the
connections linking the contract to a particular country. This rule is based on the common
core of the law in Member States, where the same sort of flexible approach has been

commonly used>'.

332 and therefore very close to the proper law of the contract

This system 1s inspired by
approach in England. At common law in the absence of an express or inferred choice, the
court looked for the system of law with which the transaction was most closely connected,
i.e. took into account certain factors like place of residence or business of the parties, the
place where the relationship between the parties was centred, the place where the contract
was made or was to be performed or the nature and subject matter of the contract.
Important is that these factors are still relevant under the Rome Convention. However, in

contrast to the proper law of the contract approach, it is now possible to take account of

certain factors which supervened after the conclusion of the contract.

% Qr, also, their choice have been incffective
3! gor the Giuliano and Lagarde Repart at pp 19-20.
2 pauknetové, Monika: ‘Evropskd mezindrodni préve sovkromé', Praha, C.H. Beck 2008, p. 226,
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Article 4 of the Rome Convention applies a purely objective test, so it is therefore
inappropriate to talk about the parties’ intentions. It follows that the fact that the contract
would be valid under one country’s law but not under another’s, cannot be considered
under Article 4, since this factor is only relevant to the determination of the parties’

intentions, i.e. the parties would expect the contract to be valid*®.

As this paper is also concemed with choice of jurisdiction agreement it should be noted
that although certain terms of the contract, such as a choice of jurisdiction or arbitration
clauses, should presumably be considered in the context of Article 4, i.e. their relevance
when operating the objective test is limited to showing an objective connection with a

country.

Finally it is necessary to remember that the connection must be between the contract and
the country which law is to be applied and not e.g. between the dispute or transaction and

that country.

4,2.72. Severability of the Contract

As to the severability, it needs to be noted that the last sentence of Art 4(1) of the Rome
Convention states that it is possible for a part of the contract to be governed by the law of
another country if it has a closer connection with that country. Although the Giuliano and

»33 t is a clear

Lagarde Report says that this should be done “as seldom as possible
distinction from previous regulations in continental states such as the Czech Republic

where the ZMPS did not expressly allowed such severing™”.

4.2.7.3. The Presumptions — General Presumption

As we have already mentioned, the Rome Convention tries to find balance between

certainty and flexibility. [t is clear that an objective test that seeks to localise the contract

332 North, Peter; Fawcett !.J.: ‘Private International Law’, 13" edition, Oxford 1999, p. 566.
3 gec page 23 of the Report.
335 pauknerovd, Monika: *Evropské mezindrodni prive soukromé’, Praha, C.H. Beck 2008, p, 226.
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2

is flexible but uncertain. Therefore, the Rome Convention tries to solve this problem with

presumptions which can be applied also solely without searching for the country with the

closest connection®>®.

The general presumption relating to characteristic performance is contained in Article 4(2)
of the Rome Convention which falls into two parts. First of all the characteristic
performance under the contract has to be identified. After that the country where the party
who is to affect the characteristic performance has its habitual residence or central

administration needs to be ascertained.

The origin of the characteristic performance concept, which is typical for continental

37 is the Swiss private international law"®, Under English law place of performance is

law
well know as a connecting factor does not work if both parties have to perform and may
have to do so in different states®°. The concept of characteristic performance seeks to

avoid this difficulty by concentrating on just one performance; the one which is

characteristic of the contract as a whole.

Although there is a problem of identifying the characteristic performance it is submitted
that the characteristic performance is, generally, the performance of one party against
which monies shall be paid**®. The Swiss law does not help much as there this depends
on the type of contract involved. The Giuliano and Lagarde Report states that the
characteristic performance is usually the performance for which the payment 1s due®*!
The Giuliano and Lagarde report also gives some examples of characteristic performance
such as the delivery of the goods, the granting of a right to make use of property, the

provision of a service.

136 Page 21 of the Giuliano and Lagarde Report.

" pauknerové, Monika: *£ vropské mezindrodi prave sowkromé’, Praha, C.H. Beck 2008, p, 226,
™ awiss Federal Statutc on Private International Law, 1987 art 117

™ North, Peter; Fawcett J1.: ‘Private International Law’, 13* edition, Oxford 1999, p. 569,

M pauknerovd, Monika: ‘£ vrupské mezindrodni prevve soukromé’, Praha, C.H. Beck 2008, p. 226.
. Qe page 20,
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In other cases not named by the Giuliano and Lagarde Report we have to look at the case
law. There are numerous national cases in this regard. To name at least one, in Bank of

Baroda v Vysya Bank®*’

. an English case, the court made it clear that with a contract of
guarantee, the characteristic performance is always that of the guarantor. In this case the
position of a bank confirming a letter of credit was regarded as being analogous to that of a
guarantor. The characteristic performance of the contract between the confirming bank
and the issuing bank was the honouring by the confirming bank of its confirmation

whereby the characteristic performance between the issuing bank and the beneficiary was

the issue of letter of credit.

Interestingly, the concept of characteristic performance is well known for Czech lawyers
due to the interpretation of Para 10 of the Czech ZMPS according to which the applicable
law is the law of the country in which the party, whose performance is characteristic for
the particular contract and distinguishes it from other contracts, has its seat or habitual
residence’. Hence the new regulation is in accordance with the previous praxis of Czech

courts thereby easing the use of the Rome Convention for Czech practitioners.

Nevertheless, the characteristic performance concept met with some criticism. Above all,
there are some contracts which cannot be fitted within the concept; such as a contract of
barter’**. Other difficult examples such as contracts for the commercial exploitation of
inteflectual property rights may be given345. The Rome Convention provides a solution to

this in Article 4(5) which will be dealt with later.

Furthermore, other reasons for criticism such as that the definition of characteristic
performance in terms of the performance for which the payment is due does not stand up

well to close scrutiny or that in terms of economic strength, the large enterprise, the

M2 Bonk of Barodo v Vysya Bank [1994] 2 Lloyd's Rep §7.

M paunknerovi, Monika: ‘Evropské mezindrodni prave sowkromé', Praha, C.H. Beck 2008, p. 227,

¥ Gea Case 266/85 Shenavai v Kreischer [1987] ECR 235,

M5 Fawcett, 1J; Torremans, Paul: *fnfeliectual Property and Private International Law ', Oxford 1998, pp. 539 ff.
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manufacturer of the goods, the provider of the services and the professional is favoured

against the other party who may well be in a weaker economic position™*.

The next step after determining the characteristic performance is to determine the place of
residence, or in a case of a company, its central administration, of the party that is to affect

the characteristic performance*’.

Furthermore according to Art 4(2), if the contract is
entered into in the course of the trade or profession of the party who is to affect the
characteristic performance, reference is made to the principal place of business of that
party or to another place of business. Thus, as already mentioned in this section and
according to the English case of Bank of Baroda v Vysya Bank, in a contract between a
bank issuing a letter of credit and another bank confirming this, if the performance

characteristic of the contract is affected through the confirming bank’s London office,

English law will govern the contract.

It is very important to remember that Article 4(2) of the Rome Convention makes it clear
that reference is to be made to the habitual residence or central administration as at the
time of the conclusion of the confract. The reason for this solution is clear; the
possibility of changes in this connecting factor. It is noticeable that, whilst provision is
made for the situation where characteristic performance cannot be ascertained, there is no
corresponding provision dealing with the situation where the habitual residence etc cannot
be ascertained**®, Presumably the forum will have to use its own national definitions of

these concepts.

3 North, Peter; Faweett, J); ‘Private International Law”, 13" edition, Qxford 1999, p. 570.
347 Gee the wording of Article 4(2) of the Rome Convention.
34 North, Peter; Fawcett, JJ: *Privatc Intcrnational Law®, 13" edition, Oxford 1999, p. 571.
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42.7.4. The Presumptions — Special Presumptions

Beside the general presumption which is applicable regardless of the type of contract

349

involved, two special presumptions relating to immovable property>* and carriage of

goods®™ have been deemed necessary.

According to Art 4(2) of the Rome Convention, as to immovable property, the
assumption is that the contract is most closely connected with the country where the
immovable property is situated. However this provision only applies to the extent that the
subject matter of the contract is a right in immovable property or a right to use immovable
property. The Giuliano and Lagarde Report (The Report) gives us some aid by stating that
e.g. a contract for the sale of property or for the rental of a holiday home would come
within this, but a contract for construction or repair would not because the main subject
matter of the contract is not the immovable property itseif”'. As with the general
presumptions this can be rebutted if the contract is more closely connected with another

country.

As to contracts for the carriage of goods one of a number of altemmative connections with a
country needs to be satisfied for the law of that country to be the applicable law?*2. If this

is not the case, presumably no presumption operates.

As already mentioned, other
international conventions may apply and these take precedence over the Rome Convention.
This is exactly the case with contracts of carriage which will often be governed by the

Hague-Visby rules®*.

9 art 4(3) of the Rome Convention.

3 Azt 4(4) of Lthe Rome Convention.

! Atpage 2L,

2 Art 4(4) of the Reme Convenlion.

2 North, Peter; Faweett, JI: *Private [nternational Law®, |3% edition, Oxford 1999, p. 573,

1 Le. the Internaticnal Convention for the Unification of Certain Rules of Law relating to Bills of Lading drafted in Brusscls in 1924 s
amended by the Protocal to Amend the International Convention for the Unification of Certain Rules of Law Relating 1o Bills of Lading
from {968,
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42.75. Non-application of the presumptions

Art 4(5) of the Rome Convention is a general provision enabling flexibility in the use of

other provision of Article 4(5)°.

It provides that: *Paragraph 2 shall not apply if the
characteristic performance cannot be determined, and the presumptions in paragraphs 2,3
and 4 shall be disregarded if it appears from the circumstances as a whole that the contract

is mere closely connected with another country’.

This deals with two very different situations. Firstly, where the characteristic
performance cannot be determined Article 4(2) does not apply and the applicable law
has to be determined by using the closest connection approach under Article 4(1) of the
Rome Convention. In such a case, the court will need to ascertain all the connections with
the different countries, give weight to these and if they are evenly balanced between two
countries, find one especially important connection which tips the balance in favour of one
country”>®, This is very close to what happens at common law with the search for the

objective proper law of the contract.

Secondly, if it appears from the circumstances as a whole that the contract is more closely
connected with another country, presumptions under Art 4 of the Rome Convention are
to be disregarded. This power to rebut the presumptions provides flexibility and was

thought to be necessary because of the wide variety of different types of contract that have

7

to be dealt with under the Convention®*’. However the flexibility brings the risk of

uncertainty and lack of predictability.

The Czech law, although it does not include a provision similar to Art 4(5) of the Rome

2358

Convention, allows flexibility by using the term “generally”””* when dealing with the use

3% Paukncrovd, Monika: ' Evropské mezindrodni préve seukromd’, Praha, C.H, Beck 2008, p, 229.
1% North, Peter; Faweett, JJ: *Private Intemational Law’, 13" edition, Oxford 1999, p. 573,

7 Ihid.

¥ Qer Paras 10{2) and (3} of the Czech ZMPS.
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of the presumptions thereby enabling the judge to rebut them and use the closest

connection test. It is submitted that this possibility is used in practice quite often®*.

The theory is one thing, the use in practice another. The question about when a contract is
more closely connected with another country is a hard one. Once again, we can find some
help in the case law, in particular in the already mentioned English case of Bank of Baroda

v Vysya Bank and a Dutch case usually referred to as the Machinefabriek BOA case®®®.

On the one hand, Mance J applied Article 4 (5) of the Rome Convention. This involved
several separate contracts of letter of credits and Mance J was concerned that these should
not be governed by different laws. Otherwise this could lead to the situation where the
applicable law varied according to the bank against which the beneficiary decided to
enforce the credit. According to Article 4(2) of the Rome Convention, English law
governed the contract between the beneficiary and the plaintiff confirming bank, whereas
Indian law governed the contract between the beneficiary and the defendant issuing bank.
The result of applying Article 4(5) in relation to the latter contract was that it too was

governed by English law.

On the other hand, the Dutch Supreme Court refused to apply Art 4(5) of the Rome
Convention to rebut the presumption that Dutch law applied even though the only
connection with the Netherlands was that it was the place of business of the person whose
performance was characteristic performance whereas many other elements referred to

France.

It is necessary to mention that the relation between the general presumption in Art 4(2)
and Art 4(5) of the Rome Convention has been subject of dispute between above all the

United Kingdom and some continental countries %! These disputes led to the new

** pauknerova, Monika: *Evropské mezindrodni prive soukromé’, Praha, C.H. Beck 2008, p. 229.
30U Suciete Nouvelle des Pupeteries de I'Aa v Mochinenfubriek BOA from 25 September, NJ (1992) No 750,
*! Paknerova, Monika: ‘Evropské mezindrodni pravo soukromé’, Praha, C.H. Bock 2008, p. 229.
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regulation set forth in the Rome 1 Regulation which will be discussed late in Section 4.4

hereof,

This dispute shows the difference between the common law and civil law approaches to
such cases. [t is submitted that the English attitude is that Article 4(5) of the Rome
Convention formally makes the presumption very weak and the presumption is displaced if
the court considers that it is not appropriate to apply it in the circumstances of any given
case whereby the Civil law approach is that the presumption is of great weight and should
only be rebutted in exceptional cases and that the law identified by the presumption

. - ' . . 2
prevails unless it has no real significance as a connecting factor’®?,

362 North, Peter; Faweett, JJ; *Private International Law’, 13* cdition, Oxford 1999, p. 574.
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4.3, AMBIT AND VALIDITY OF CHOICE OF LAW AGREEMENTS

After the Rome Convention has been introduced and is clear when it applies and what its
purpose is, we can discuss certain issues regarding the choice of Jaw made by the parties ir

more detail and pin-point some interesting differences to pre-Rome Convention national

laws.

4.3.1. Freedom of Choice

The question regarding the freedom of choice of law is whether the parties should be fres
to choose the law applicable to their contract, to what extent does the Rome Convention
give effect to that and what limits, if any, should there be on such freedom. As the answers
seem to be quite easy, let us make some advanced conclusions and make a detail

examination later in this section.

Firstly, it is good that parties are free to choose. It is submitted that the parties are entitled
to choose the terms of the contract, most aspects of the contract such as the place of
delivery, the place of payment etc. Why should they not be able to choose the law governs

the contract?

383 that the parties can choose the Iaw to

Secondly, it is clear from the Rome Convention
govern their contract that has nothing to do with the circumstances of the contract. Even
when the parties choose the applicable, they may change it later on. That may involve
altering the applicable law even after a dispute has arisen. The principle is that the parties

can have different clauses covered by different laws.

Thirdly, it is submitted that limitations on the parties’ freedem to choose the governing law
existed before the Rome Convention and are of course contained in the Rome Convention

as well. As already mentioned, prior to the Rome Convention, there were some restrictions

363 See the previous explanation in Section 4.2.6 of this paper.
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such as that the choice must be bona fide and legal®®*, By virtue of the Rome Convention,

the restrictions mentioned in Sections 4.3.3 and 4.3.4 exist.

43.1.1. Party Autonomy

Art 3 of the Rome Convention which states that “A contract shall be governed by the law
chosen by the parties” is based on party autenomy. This party autonomy shall provide
the certainty and predictability which are essential in commercial matters’®. Hence the
parties shall also have the right, at any time, to pick and choose the applicable law so that
governs the whole or merely part of the contract and later to vary that choice. This 1s
consistent with Para 9 of the Czech ZMPS?* which again confirms the opinion that the
Rome Convention builds on previous national regulations and that its application should

not be difficult even for lawyers from the new EC Member States.

4.3.1.2. Dépacage

As to the possibility for the parties to choose different applicable law for different parts of

the contract, the principle is called by the French word “Dépagage™™®’

and 1s expressed in
the last sentence of Art 3(1) of the Rome Convention. Thus there could be an express
choice of Czech law to govern one part but an express choice of English law to govemn the
rest of the contract. The difference between a choice expressed by the parties or inferred by

the court will be discussed later in Section 4.3.2 of this paper,

3% raises certain restriction on the principle of

The Giuliano and Lagarde Report
Dépacage, in particular that the choices made by the parties must be logically consistent.

This will be dealt with later in this Section.

6 This restriction was created by Lord Wright in the case of Vire Producis Ine v Unus Shipping Co Lid.

5 North, Peter; Faweett, JJ; ‘Private International Law', 1 3% edition, Oxford 1999, p. 553.

3% pauknerova, Monika: ' Eviopské mezindrodni prive soukromé®, Praha, C.H. Beck 2008, p. 222,

* The term used in other countries is e.g. “Aufspaltung” in Gennan or “Stépeni” in Czech which cerrespond to “Partitioning™ in
English.

3 E.g. onpage 17,
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It is submitted that the parties can also choose a law to govern a part of the contract but
exercise no choice in respect of the remainder of the contract®®. In this situation the
applicable law for the remainder of the contract must be ascertained by the rules on the
applicable law in the absence of choice’®. The question now is what exactly is meant by

part of the contract.

Firstly, it is submitted that a separate clauses in a contract is a part of a contract’ . This
means that the parties can choose one law to govern a particular clause and a different law

to govern other clauses.

Secondly, from the example given by the Giuliano and Lagarde Report’’>

, it also appears
that ‘part” can include a particular issue relating to the contract. Hence the parties shall
be entitled to choose one law to govern the interpretation of the contract and a different law

to govem its discharge.

Finally, some contracts which consist of several independent contracts are naturally
severable. Different laws can clearly be applied to these different contracts, whereby the
last sentence of Article 4 (1) of the Rome Convention needs to be remembered. The
parties have the freedom to sever the contract when exercising their choice as to the
applicable law; the courts have the same power in the absence of choice but this is an

exceptional power and should be used as seldom as possible.

If we are looking for an example of an inconsistent choice of law, it seems to follow from

373

the example given by the Giuliano and Lagarde Report’~ that the parties are not free to

take a single issue such as repudiation of the contract and to split this so that one law

governs one party’s rights and a different law governs the other party’s rights. Hence, if

19 The Working group preparing the Rome Convention rejected (the notion of 2 presumption that the law chosen for one part of the
contract should govern the entirety.

™ North, Poter; Fawcett, JJ: “Private International Law’, 13* edition, Oxford 1999, p. 553.

' Giuliana and Lagarde Report, p 17.

7 hid.

"7 Ibid.
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the parties do so and if the chosen laws cannot be reconciled, both choices fail and the

rules on the applicable law in the absence of choice have to be used.

To conclude, it is required that the nature of the contract must be such that a part of the
contract is independent from the rest and can be severed from it. The Giuliano and

Lagarde Report gives examples such as joint ventures and other complex contracts.

This principle of “Dépacage” seems to be, again, consistent with the interpretation praxis
of the Czech ZMPSY*. As to England, it is submitted that the provision on dépacage does

not seem to represent a major change in the law s well*”

. In Vesta v Butcher, it was held
that although a reinsurance contract was governed by English law, the inferred intention of
the parties was that certain clauses in the contract were to be governed by Norwegian

7
law’’®,

43.1.3. Timing and Variation of Choice

Article 3(2) of the Rome Convention provides that the parties may at any time agree to
subject the contract to a law other than that which previously governed it, whether as a
result of an earlier choice under Article 3 or of other provisions of the Rome Convention.
It is submitted that the choice can be made before the contract is concluded, at the time of
the contract or even after the conclusion of the contract’’”. It follows that if the parties’
choice is made only after the conclusion of the contract, then the applicable law at the time
of the conclusion of the contract will have to be determined by reference to Art 4 of the
Rome Convention, This law will apply until the parties subsequently exercise their choice,

which may involve a variation in the applicable law.

The parties’ freedom to vary the applicable law is a logical result of their right to choose

the applicable law at any time. For example, the parties may have agreed at the time of

M g \tera, Zdentk:  Mezirdrodni prive seukromd’, 6% edition, Bmo, Doplngk 2004, p 134,
3 North, Poter; Faweetr, JJ: ‘Private International Law’, 13" edition, Oxford 1999, p. §53.
i Forsikringsaktiesetskapet Vesta v Butcher [1986] 2 Al ER 438,

3 North, Peter: Fawcett, 13: ‘Private International Law’, 13* cdition, Oxford 1999, p. 554,
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contracting that Czech law shall govern the contract and then later that, instead, English
law shall govern the contract, The same is true for cases when the applicable law is chosen
by virtue of the rules on the applicable law in the absence of choice, i.e. Art 4 of the Rome

Convention.

As it has already been mentioned, the doctrine of renvoi is excluded; therefore it is
irrclevant that the chosen law, e.g. Czech or English law, might not allow such variation.
It is necessary to mention that if the variation is made during the course of legal
proceedings, it is for the forum’s law of procedure to decide the extent to which this is

effective’”’®,

However there are certain dangers in allowing a variation of the applicable law by the
parties. In particular, the new law chosen by the parties might contain formal requirements
which were not known under the law originally applicable and which could create doubts
as to the validity of the contract during the period preceding the new agreement between
the parties. Or, the rights acquired by third parties at the time of the conclusion of the
contract between the original contracting parties can be affected by a subsequent change in

the choice of the applicable law.

To solve these potential dangers, the second sentence of Article 3(2) of the Rome
Convention provides a safeguard by stating that any variation by the parties of the law to
be applied made after the conclusion of the contract shall not prejudice its formal validity

under Article 9 or adversely affect the rights of third parties.

Some scholars®”® mention two other potential dangers that can arise from the parties’
variation of the applicable law. Firstly, the parties might thercby evade the mandatory
rules of the country whose law was originally applicable. However, it is submitted that the

same limitations on the right to choose the applicable law will apply to a subsequent choice

"™ Giuliano and Lagarde Report, p 18,
I® E . North, Peter; Fawcett, J: *Private Intemational Law’, 13" cdition, Oxford 1999, p. 556.
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of the law as apply to an initial choice. Secondly, the parties might choose a new law
which invalidates the contract thereby rendering the contract invalid. According to Art 8(1)
of the Rome Convention, this is a matter for the new law that has been chosen, i.e. the

validity of a choice of Czech law is a matter for Czech law.

It is submitted that the rule on variation is also consistent with the interpretation of Para 9
of the Czech ZMPS as it corresponds to the party autonomy principle®®. As to English
law, the rule on variation represents a welcome change. As it has already been mentioned,
under the common law rules there was a suggestion that once proper law had been
determined at the time the contract was made, it was then unchangeable during the life of

the contract™®’.

43.1.4. Choice and the English rules on pleading and proof of foreign law

Under common law, a problem not known to continental lawyers arises. The question is
what happens if the parties choose e.g. Ugandian law but then neither of the parties pleads
such law. [t has already been mentioned that English procedural rule preserved by the

k). ¥

Rome Convention indicates that English law must be applied automatically Hence

there could be a procedural variation of the applicable law.

But Article 3(1) of the Rome Convention clearly states that the contract shall be governed
by the law chosen by the parties. But this leads to a practical problem of what an English
judge is to do if the parties fail to plead and prove foreign law. In view of this difficulty
the English courts are likely to take a pragmatic line and simply apply English law under

the English procedural ruie*®.

0 pauknerovd, Monika: * Evropské mezindrodnl préve soukreomé’, Praha, C.H. Beck 2008, p. 223.

¥ Qoc e.g. Armar Shipping Co Lid v Caisse Algérienne o ‘Assurance et de Réassurance [1981] | ANl ER 498,
™ North, Peter; Fawcett, J): ‘Private International Law’, 13" cdition, Oxford 1999, p. 556.

3 [bid.

- 119 -



432 Express and Inferred Choice of Law

Now as we know “when” we also need to look at “how” the parties are able to make a
choice of the governing law, It is submitted that there are two basic ways; an express
choice or an inferred (implied) choice. In particular, the Rome Convention states in its Art
3(1) that the choice of law must be expressed or “demonstrated with reasonable certainty

by the terms of the contract or the circumstances of the case”.

It will be dealt with the differences between the express and implied choice of law in
details later. An interesting question now is if the parties want a law to govern their
contract why do they not put an expressed choice in it, i.e. why do they leave out cheice of
law clause? The reason is often simple; they do not agree to the clause. Hence a problem
arises as when you leave the matter of choice of law open without choice of law clause it is
clearly not a good idea. The position you are left in is, because of Art 4 of the Rome
Convention, very uncertain and complicated as the Article is very difficult to apply and
include lots of scope for argument. Therefore, parties who do not make an express choice
of law are leaving themselves open to litigation the outcome of which cannot be predicted
beforehand. A good example of the difficulties of use of Art 4 of the Rome Convention, in
particular the exception under Article 4(5), has been given in the English case of Definitely

Maybe v Marek Lieberberg Konzertagentur GmbH*™,

Due to problems mentioned in the previous paragraph, it is important that the choice of law
should not only be a choice implied from the terms of the contract, e.g. a jurisdiction
clause or use of some clauses typical for a certain law. So if the parties have included e.g.
a jurisdiction agreement for proceedings in the Czech Republic, the inference is that the
parties also want Czech law to govern. The fact that the parties have put a choice of

jurisdiction or arbitration clause in that contract can be used to work out the intentions of

M Definitely Maybe (Touring) Lid v Marek Licberberg Konzertagentur Gmbf [2001] 1 W.LR. 1745.
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the parties about what law should govern the contract. Other example is a standard form

contract such as the Lloyd’s Policy of Marine Insurance®®.

It is now clear that the parties have two possibilities to choose the law to govern their
dispute, although one is a rather indirect choice. Hence, we should deal with the

possibilities in more detail now.

432.1. An Express Choice

The express choice is for the parties an obvious and easiest way to make a choice of law.
The parties can express a choice simply by including a choice of law clause in the contract
stating that e.g. all disputes shall be governed by Czech law. As it has already been
mentioned, it is important that the parties make an express choice, for without this there is
considerable uncertainty as to the applicable law. The problem of consent to and the
validity of the choice will not be dealt with in this Section as it is the subject matter of

Section 4.3.6 hereof.

It is also worth mentioning that both under the common law rules and under the Rome
Convention®®’, it is important to distinguish the express selection of the proper law from
the incorporation in the contract of certain domestic provisions of a foreign law, which
thereupon became terms of the contract. Incorporation may be affected either by a
transcription of the relevant provisions, i.e. a shorthand method of expressing agreed terms,

or by a general statement that the rights and liabilities shall in certain respects be subject to

these provisions®.

For example, the parties to a Czech contract may expressly provide that their duties with
regard to performance shall be regulated by certain specific rules contained in a German

Code, which is in practice more common than one would think. Whether a particular term

i The up-ta-dated version of the policy may be found e.g. at http:/fwww.lloyds.com/,
6 Aricle 3 of the Rome Convention is only concerned with choice of law.
7 North, Peter; Faweott, 1: ‘Private Intemationa! Law’, 13" edition, Oxford 1999, p. 561.
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incorporated in this manner is valid and effective, is a matter for determination by the
applicable law under the Rome Convention. It appears that under the Rome Convention,
once a part of foreign law was incorporated into the contract as a term it remained constant
in the sense that it is unaffected, unlike if it was the applicable law, by any change in the

rélevant foreign law occurring after the date of the contract®®®.

As Czech law does not include any specific provision on this matter, it can be presumed

that the position on express choices of law is the same,

4322 Inferred Choice

As already mentioned, Article 3(1) of the Rome Convention provides, as an alternative to
express choice, that there can be a choice demonstrated with reasonable certainty by the
terms of the contract or the circumstances of the case. This concept of an inferred or
implied choice is well known in English law and is to be found in civil law countries as

well®® . g. the Czech ZMPS enables it in its Para 9.

According to the Giuliano and Lagarde Report, an inference as to the parties’ intentions

can be drawn from the terms of the contract or the circumstances of the case.

As to the former, the Giuliano and Lagarde Report provides a number of examples of
situations where a court may draw an inference as to the parties’ intentions. In most of
these examples the inference is being drawn from the terms of the contract, e.g. where
the contract is a standard form known to be govemed by a particular system of law, such as

the already mentioned Lloyd’s Policy of Marine Insurance’’.

Furthermore, the contract can contain a choice of forum clause or an arbitration clause
naming the place of arbitration or there might be a reference to specific articles of the

German Civil Code. The logic behind this is clear; if the parties intended that trial should

B Narth, Peter; Fawcett, 1: *Private International Law”, 13™ edition, Oxford 1999, p. 561.

! The Giuliano and Lagarde Report, pp. 15-17.
™ For an example of such a situation in Czech law sec Paukncrovd, Monika: *Evropské mezindrodni prdve soukromd’, Praha, CH,

Beck 2008, p. 222,
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take place e.g. in the Czech Republic, they must also have intended that Czech law should
apply as it would be inconvenient and expensive for a foreign law to be applied, if not

proved otherwise.

It is submitted that these are only examples of situations where it is possible to infer a

91

choice from the terms of the contract, albeit particularly good ones®’'. Therefore, let us

examine them in some detail by introducing some case law.

In this context, it needs to be said that the English law still preoccupies a dominant position
in international commerce, in particular in maritime commerce. This together with the fact
that the three examples, given by the Giuliano and Lagarde Report, of an inferred choice
mentioned above are standard examples of an inferred choice under the common law

392

rules”™, means that English case law is of great use, even for continental practitioners, for

every day drafting of different commercial agreements.

For this reason, a pre-Rome Convention case of Amin Rasheed Shipping Corpn v Kuwait

393

Insurance Co””” may be introduced in more detail. In that case, Lord Diplock said that the

terms of a standard Llyod’s form of policy showed by necessary implication that the

parties intended that the English law of marine insurance should apply. The result was
very logical from the commercial point of view as Kuwait had no law of marine msurance

so the parties could not have intended Kuwait law to apply. As we have already mentioned,

the Giuliano and Lagarde Report gives a similar example of an inferred choice. Therefore

the result of this famous English case would be presumably the same under the Rome

Convention.

In another English case, Egon Oldendorff v Liberia Corpn’™, a clause which provided for

arbitration in London was treated as an inferred choice of English law to govern the

M North, Peter; Faweett, 11: *Private International Law’, 13% cdition, Oxford 1999, p. 562.
2 North, Peter; Faweett, JI: *Private Intemnational Law’, 13% edition, Oxford 1999, p. 562,
¥ Amin Rusheed Shipping Corpn v Kuwait Insurance Co [1984] AC 50,

¥ Egon Oldendorff'v Liberia Corpn [19951 2 Lloyd's Rep. 64,
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contract by virtue of Article 3(1) of the Rome Convention. In this case the plaintiffs were
German, the defendants Japanese, and the contract provided for arbitration in London. The
defendant’s pleadings that the arbitration was a minor factor and that other factors pointed
objectively towards Japanese law, such as that a Japanese shipbroker acted as intermediary
between the parties and the ships chartered were to be delivered and redelivered in Japan,
have been rejected by the English court. It was also relevant in this case when inferring
intention that the parties used a well known English language form of charter-party

containing standard clauses with well known meanings in English law.

Now as some examples of inferred choices have been given, it needs to be remembered
that, firstly, the inferred choice must be demonstrated with a reasenable certainty. If it
is not, then the provisions on the applicable law in the absence of choice (Article 4 of the
Rome Convention), must be applied to decide the case. Secondly, only actual or real

intentions of the parties can be considered*®,

The result of this being that in cases like Amin Rasheed or in cases involving arbitration or
choice of jurisdiction clauses it is submitted that parttes had real intentions. On the other
hand, the same cannot be said in a case where all that can be shown is that, for example,
there is a clause in the contract relating to the currency in which payment is to be made.
This is in clear contrast with the common law cases, where, although the language of
inferred intent was often used, it seems that the courts were looking for a real or actual

396

intention on the parties” part”. Hence it seems harder to draw an inference of intention

under the Rome Convention than it was under the common law rules.

7 makes it clear, by giving two other examples, that the

The Giuliano and Lagarde Report
other sources of interference are the circumstances of the case. The two examples are

firstly where there is an express choice in a related transaction and secondly where there is

5 oo the Egon Oldendorff v Liberia Corpn case for more details,
¥ North, Poter; Fawcett, Ji; *Privatc Intemational Law’, 13® edition, Oxford 1999, p. 562,

¥ Atpage 17.
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a previous course of dealing under contracts containing an express choice of the applicable
law and this choice of law clause has been omitted in circumstances which do not indicate
a deliberate change of policy by the parties®™®, Another distinction between common law
and the Rome Convention may be drawn from these examples. The English courts under
the common law rules used the language of inferred intent in similar circumstances.
However they also inferred intent from the sort of purely objective factors, such as the
residence of the parties or the nature and location of the subject of the contract from which

it would be inappropriate to infer an actual intention under the Convention®®’.

The obvious problem with the inferred choice and the interferences drawn from the terms
of the contract or the circumstances of the case is that they might be irreconcilable. The
Guuliano and Lagarde Report gives some hints how to solve such situation. It states that
any inference which arises from a choice of jurisdiction clause “must always be subject to

the other terms of the contract and all the circumstances of the case”™®. The most common

situation could be as follows; a choice of jurisdiction clause may point to an intention that
Czech law shall apply, whereas previous course of dealing may point to an intention that

the English law shall apply.

The notion of conflicting inferences is doubtlessly not confined to the situation where an

inferred choice is being drawn from the presence of a choice of jurisdiction clause in the

contract*”’. What seems to be clear from the Giuliano and Lagarde Report is that if there
are conflicting inferences, then it cannot be said that the choice has been demonstrated
with reasonable certainty, whereby Art 3(1) of the Rome Convention does not permit the
2

court to infer a choice of law if the parties had no clear intention of making a choice*?,

Hence, the governing law has to be determined according to the rules on the applicable law

1n the absence of choice.

3% bid, p. 563,
3% North, Peter; Faweett, J); *Privatc International Law”, 13" edition, Oxford 1999, p. 563.

*% See page 17.
81 North, Peter; Faweelt, J1: Private International Law®, 13" edition, Oxford 1999, p. 563.

492 The Giulisno and Lagarde Report, p. 17.
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Other difficult examples of the conflicting interferences can be given, e.g. when the
previous course of dealing raises the inference that English law governs, but certain
objective connections point at the Czech Republic. The inference that the parties intended
English law to govern can seemingly only be challenged by a conflicting inference, i.e. by
evidence showing a real intention that Czech law should govern. The question now is if it
is possible to draw such an inference from the factual conmnection with Czech Republic

such as the residence of the parties and the place of performance.

The answer to this question can be found in the already mentioned English case od E£gon
Oldendorff v Liberia Corpn. It follows from the case that although it is possible to draw a
conflicting inference from objective factors, it seems that the circumstances where it will
be right to do so may be relatively rare*”®. Therefore, once it had been decided that there
was English jurisdiction, there was a strong argument that the parties’ intention was to
choose English law to govern the case which it actually really did. Hence, it is submitted
that the approach towards arbitration clauses under Article 3 of the Rome Convention was
little or any different from that at common law which allows us to see the English

authorities as useful even today.

433, Limitation on Choice — Art 3 of the Rome Convention

It will now be dealt with restrictions contained in Art 3 of the Rome Convention. The
provision of Art 3(3) of the Rome Convention is concerned with the situation where there
is an essentially domestic contract which is turned into a conflict of laws case by virtue

simply of the parties’ choice of a foreign applicable law.

According to Article 3(3) of the Rome Convention mandatory rules are rules that cannot

be derogated from by the contract, e.g. clauses contained in the English Unfair Contract

! North, Peter; Fawcett, 1) ‘Private International Law’, 13* edition, Oxford 1999, p. 564.

- 126 -



e ——1

Terms Act 1977*" or provisions listed in Para 263 of the Czech Commercial Code*®®
which states that these provisions cannot be derogated from by the parties. Other examples
can be consumer contracts or labour law, e.g. when an employer would try to contract out
of his responsibility in a purely domestic case by choosing a foreign law and the relevant
statute, as a part of the domestic law, says you cannot do that, More on restrictions impose
by other mandatory rules under Art 7 of the Rome Convention will be written later in
Section 4.3.4 hereof. It is necessary to make clear that the concept of mandatory rules
under Art 3(3) is different and shall be strictly distinguish from the concept under Art 7 of
the Rome Convention. [t is submitted that the unlucky wording of the English version of

the Rome Convention causes confusion®®.

The effect of Article 3(3) of the Rome Convention is clearly the limitation of the right to
choose the applicable law, but only to the extent of preserving the mandatory rules of the
country where all the other relevant connections are situated*®’. So if the parties’ choice of
e.g. English law would appear to have been made with a view of evading their own law’s
e.g. Czech law, in particular mandatory rules contained in it, Article 3(3) will stop such

evasion of the respective mandatory rules*®.

So when exactly does Art 3(3) of the Rome Convention apply? Firstly, it requires parties
to have chosen a foreign law. Although some difficulties may arise, it seems to be clear
that Article 3(3) of the Rome Convention is concerned with the choice of a foreign law and
with the situation at the time of the choice, i.e. if a previously chosen foreign law shall

cede to be foreign, Art 3(3) shall stil! operate.

M YWhercby this Act makes it clear that thesc controls will, in certain circumnstances, apply despite the partics” choice of a foreign law to
govern the contract.

S Aet No. 513/1991 Sb., thc Commercial Code, as amended.

8 Whereby the Czech version canses the same confusion by using the term “imperativni ustanoveni” in both Arts 3(3) and 7.

*? Ibid, p. 557.

4 [t has to be remembered hat Art 3(3) of the Rome Convention goes in fact wider than this and it will ensure that any Czech
mandatory rules apply cven if the partics’ have chosen English law for some perfectly legitimate reason, such as the fact that this is the
applicable law under some related contract between the parties, and not in order to evade the Czech mandatory rules.
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Secondly, the words “all the other elements relevant to the situation” contained in Article
3(3) of the Rome Convention may cause problems. The question here is obvious; when is
an element relevant to the situation? You might get an argument about what is relevant
connection, i.e. the concept is uncertain. Some suggestion may be found in English case
law, such as that if payment for part of the transaction between the parties is made in a
third country or the business between the parties is to some extent solicited in a third
country, it cannot be said that all elements relevant to the situation are connected with the

409
d

country which mandatory rules shall be applied” . Hence, the answer to this problem is

not clear at all and has to be solved by further case law.

Thirdly, it is submitted that the structure of the Rome Convention suggests that the country,
whose mandatory rules have to be applied, will be a foreign country and not the forum*'?.
However, also mandatory rules of the forum under Article 7(2) of the Rome Convention
shall be encompassed although this Article is concerned with a different and narrower type

of mandatory rules.

Even when it is clear that Art 3(3) of the Rome Convention applies, it has to be solved by
looking at the law of the country with which there are all the other relevant connections
which domestic rule of that country is one which cannot be derogated from by contract. If
such domestic rule is found, the effect of applying that mandatory rule is to override the
parties’ choice of law whereby the chosen law should still operate to govern other issues

than the one overridden by the mandatory rule.

To conclude, as Article 3(3) of the Rome Convention is only concerned with preserving
certain mandatory rules and imposes no restrictions on the choice of law itself, the parties

can choose the law of a country with which there is no relevant connection*''. This, of

* Goe ¢.g. the English case Shell International Petroleum Co Ltd v Coral O Co Ltd [1999] 1 Lloyd’s Rep 72 at 78-79.
419 North, Peter; Faweett, 1J: Private International Lew’, 13" edition, Oxford 1999, p. 558,
1 1bid, p. 559.
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course, subject to other general restriction such as those mentioned in the following

Sections.

433.1. Logically Consistent Choices

It follows from the notion of Dépacage that if the parties choose two different laws for
different parts of the contract, this choice must be logically consistent. If that is not the
case the choice of law is meaningless and should be ignored*'?. But the difficulty in
working out whether a choice of law clause is meaningless can be seen from a case decided
under the traditional common law rules*'? which is of help even today for ascertainment of

the position under the Rome Convention.

In that case a contract for the carriage of oil was to be governed by the laws of the flag of
the vessel carrying the goods. Although the Court of Appeal held such choice meaningless
because the contract contemplated that it would be performed in a number of different
vessels flying different flags, the House of Lords interpreted it as referring to the law of

the flag of the ships primarily used to carry the cargo.

433.2. Other Limitations under Art 3(3) of the Rome Convention

The applicable law under Article 3(3) of the Rome Convention refers to the law of a
country. As already discussed*'®, a problem may arise where the parties choose the /ex
mercatoria. It is a kind of trans-national law consisting of interﬁationally accepted
principles of trade law to be ascertained by arbitrators. Therefore, it is outside the parties’

freedom to choose the applicable law.

Finally, the question is whether the parties can choose a floating applicable law to govern
the contract, i.e. they agree that one of the parties will be able to ascertain the applicable

law after the signing of the contract. The answer is no as the applicable law must exist and

112 North, Peter; Faweett, J); *Private Intemational Law’, 13" edition, Oxford 1999, p. 559.
B Compagnie P 'Armement Maritime SA v Cie Tunisienne de Navigation SA [1971] AC 572,
14 3pe 4.2.4.2 sbove.
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be identifiable at the time when the contract is made*”. The position was the same under

the common law*'®.

There are other restrictions on the right to choose e.g. mandatory rules and public policy
under Articles 7 and 16. These restrictions are wider in a sense as they do not just restrict
the right to choose the govermning law but they also restrict the applicable law chosen
according to Article 4 of the Rome Convention. Therefore, they will be dealt with in the

next Section.

434, Limitation on the Applicable Law Chosen by the Parties — Mandatory Rules

Let us first think about why were mandatory rules introduced into the Rome Convention.
Even if there is no choice of law included in the contract, i.e. Article 4 is to be applied,
mandatory rules and public policy act as exceptions to the law applicable. Why these

restrictions?

The reason is obvious; one of the most important principles of the Rome Convention is the
freedom of choice. Parties can choose whatever law governs the contract. But at the same
time, states have their own interests. Even before the Rome Convention, all countries in
Europe have laid down limits on the parties’ freedom of choice. The Rome Convention 1s

simply preserving that.

Furthermore and as already mentioned, although the rules under Art 7 are called
“Mandatory rules” they should be better called as “Overriding mandatory rules”. It is
noteworthy that in the Rome [ Regulation, the equivalent provision is called “Overriding

mandatory provisions”.

Article 7 is dealing with a different type of mandatory rules than Art 3(3) of the Rome

Convention. Article 7(1) of the Rome Convention is concerned with foreign countries’

4% North, Peter; Fawceett, 1: *Private International Law®, 13% edition, Oxford 1999, p. 559.
'8 Dubai Electricity Co v Islamic Republic of Iran Shipping Lines [1984] 2 Lloyd’s Rep 380,
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mandatory rules, whereby Art 7(2) with mandatory rules of the forum. Although the same
rules can often fall and be used under Arts 3(3) and 7 of the Rome Convention the biggest

difference is the scope of such mandatory rules.

Under Article 3(3), the situation is rather straight forward. The question here is; are the
parties allowed to contract out of a certain domestic substantive rule? If they are not,
such rule 1s a mandatory rule in the sense of Article 3(3). In this case, there has to be a
purely domestic context. So if all connections are for example with the Czech Republic,
the question will be if such rule is a rule that under Czech law the parties are not allowed to
contract out of. As already mentioned, an example could be certain provisicn of the Czech
Commercial Code, where the Code itself makes it clear that you cannot contract out of

them*!”.

Article 7 of the Rome Convention is actually very different because the rules under 1t are
overriding mandatory rules, i.e. they override some other rules. Why are they called
overriding? The reason is that Article 7 is concemmed with mandatory rules in international

context. What it really overrides are normal principles of private international law.

For example, under Article 7(2) of the Rome Convention, the forum's mandatory rules
are concerned. [f the trial takes place in the Czech Republic then it is Czech mandatory
rules that apply. Let's say that you have a Czech statute which provides special protection
for employees, whereby English law does not provide such protection. The parties, Czech
and English, of an employment contract choose English law to evade the Czech law. The
special protection in question actually applies regardless of the law applicable to the
contract which is English law. Hence what is overridden is the normal principle of private

international law as if it was not a domestic case you would normally apply English law.

“7 Sae Para 263 of the Czech Commercial Code.
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To conclude the example, the Czech statute in question has to be applicable in international
context regardless of whatever law applies internationally. It is ¢lear that not many statutes
will do that. Most of them say nothing about the international situation; they assume that
normal conflict of laws principle is going to be applied. Another good example of an act
that expressly provides that it is to have overriding effect is the English Employment
Rights Act 1996 which states in its Section 204(1) that it 18 immaterial whether the law

governing the contract is English law or not.

Another question is the definition of mandatory rules. This is necessary in particular
because the already mentioned difference between mandatory rules under Arts 3(3) and 7
of the Rome Convention. Some examples have already been given. We already know that

we have two types of mandatory rules.

Firstly, “normal” mandatory rules under Art 3(3) and secondly overriding mandatory
rules under Art 7 of the Rome Convention. So where else in the Rome Convention do we
find the term mandatory rule? For example in Articles 5(2) and 6(1). Now the problem of
determination of their character arises, i.e. in which sense is the term used? Is it Article
3(3) type or Article 7 type? In this case, it is clear that it is the Article 3(3) type as if you
look at Article 7, it states that its rules shall apply whatever law applicable to contract.
Article 5(2) does not state that. The situation is the same with Article 6(1) as it does not
say anything about its overriding sense. As to other provisions, Article 9(6) may be given
as an example of the “Article 7” type because it says “irrespective of the law governing the

contract”,

Let us now take a closer look at the provision of Art 7 of the Rome Convention.
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434.1. Art 7(1) of the Rome Convention

It is necessary to mention that ¢.g. England and Germany have made a reservation for
Art 7(1*'® of the Rome Convention; i.e. it has rastricted the application of foreign
mandatory rules. In other words, foreign mandatory rules will be only applicable if they
come within Article 3(3) or Article 5, Article 6, or Article 9(6) of the Rome Convention.
On the other hand, e.g. the Czech Republic has not made such reservation and therefore

Art 7(1) of the Rome Convention fully applies.

The reason for the reservation is that Art 7(1) provides uncertainty®'*. It says that the law
of a foreign country with which the situation has the closest connection may be applied.
What does the closest connection mean? This is hard to answer. It would be better to
somehow pinpoint which country it is as you can have a contract which has a connection
with 5 different countries. While working out what the governing law is, what is a
practitioner suppose to do with all these connections with all these other countries? Is a
Czech lawyer supposed then start the enquiry into Indian law and Chinese law and asking

lawyers there whether they have mandatory rules which would apply in this situation?

Another problem with that is the wording of Art 7(1) that “effect may be given”. Once
again the question is what does that mean? It gives discretion as sometimes foreign
countries’ mandatory rules might be undesirable. A good example is when the American
president passes a presidential decree without the involvement of the American Senate or
House of | Representatives. This degree freezes the money of the Iran govemment
worldwide i.e. London or Prague as well. Should the Czech or English courts give effect
to the presidential decree? A presidential decree is probably a mandatory rule under U.S.
law. But other than the U.S. government can think that such prohibitions are not the best

thing to do, therefore, the discretion is very useful.

" On the other hand, under 7(2) of the Rome Convention England made no reservation because they like to apply English mandatory
rules,
*¥ For 5 detzii discussion on this see North, Peter; Fawcett, J1: *Private International Law’, 13" edition, Oxford 1999, p. 575 1f.
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The reservation to Art 7(1) has a political dimension to it. The positive effect of the
reservation is now clear. On the other hand, actually, Art 7(1) of the Rome Convention
does perform a useful function and without is it leaves a country uﬁcquipped to deal with
some typical situations we can face or have already faced in the past where a foreign

mandatory rule needs to be upheld.

The problem of reservations to Art 7(1) of the Rome Convention is closely linked to public
policy. As will be discussed below, public policy has a negative form, i.e. it restrains
from using foreign Jaw. But what if you need to uphold a foreign law, what provision do
you have to apply? The answer is that Art 7(1) needs to be applied. It is interesting to
mention that in the past, e.g. England could upheld the foreign law on the basis of the
notion of public policy*®. But now, England does not have any instruments to deal with

such situation. This is often seen as a problem in England*'.

As regards Article 3(3) of the Rome Convention again, the wording is different. In
particular, the rules have to be applied, i.e. there is no discretion under Art 3(3). Under Art
3(3) mandatory rules of a foreign country shall apply if the case passes the test of all
relevant facts connected to one country. It is submitted that Article 3(3) is wider in a sense
as its overriding element does not need to be shown. But the truth is that many cases will

come within both*?.

434.2, Art 7 (2) of the Rome Convention

According to Art 7(2) of the Rome Convention “nothing in this Convention shall restrict
the application of the rules of the law of the forum in a situation where they are
mandatory irrespective of the law otherwise applicable to the contract”. The opening

words of Article 7(2) make it clear that this provision was put in so that the forum could

U The so called ‘Comity of Mations'.

“L For a closer discussion sce e.g. North, Peter; Fawcett, JJ: ‘Private International Law', 13™ edition, Oxford 1999, pp. 557 ff.

“2 For example, the English Unfair Contract Terms Act comes within Articie 3(3) but al the same time it has some sort of averriding
effect as well according to its Scetions 26 and 27; i.c. it has got some limited overriding cffect.
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continuo o apply its own mandatory rules to override contract choice of law rules even
after the new regime under the Rome Convention entered into force®. The result of this
Article should be the immediate application by the relevant judge of the mandatory rule of

the lex fori although not part of the applicable law to the contract**,

Regarding Art 7 (2) of the Rome Convention the ECJ case Ingmar425 is worth mentioning.
The case is about a mandate agreement between an English company and a Californian
company, whereas Californian law, as the law of the principle, was chosen to be the
applicable law. The principle terminated the agreement and then the mandatory claimed
damages. The Court of Appeal raised a preliminary question to the ECJ on the

applicability of the EC Directive 86/653 which allows such claims for damages.

The ECJ decide the case to the effect that the respective directive was to be used although
one of the parties was a non-EC resident and the chosen law was one of a non-Member
State. It is submitted that the result means that a regulation included in an EC Directive

may be seen as a part of the mandatory rules of the /ex fori 926

In England, there can be either mandatory statutory rules or mandatory common law rules.
This of course leaves the problem of identifying such rules and of identifying a situation
when such rules are given overriding effect. If, for example, the statute has no express
provision on its overriding effect, it is indeed very difficult to ascertain whether it is

intended to have an overriding effect in a particular sitvation. It is submitted that it is

7

matter of construction of the statute®’. To give an example from the Czech Republic,

428

various provisions of the Czech Foreign Exchange Act™ which state that some

transactions related to foreign exchange should be approved by Czech authorities by

2 North, Peter; Fawcett, J1; *Private International Law’, 13% edition, Oxford 1999, p. 578,

U pauknerova, Monika: *Evropské mezindrodnt prevo soukroms’, Praha, C.H. Beck 2008, p, 247,

¥ Case 381/98 Ingmar GB Ltd v Eaton Leonard Technologies Inc (2000] ECR /9305,

% Boy 4 more detail discussion see Pauknerovd, Monika: ‘Evropské mezindrodni prive soukromé', Praha, C.H. Beck 2008, p, 247.
“T North, Peter; Fawsett, 1J; *Private Intemnational Law’, | 3% edition, Oxford 1999, p. 581,

% Aot on Foreign Exchange No. 219/1995 Sb., as amended.
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granting a special permission otherwise such transaction shall be invalid. It is submitted

that such provisions fall under the scope of Art 7(2) of the Rome Convention.

435, Public Policy

The wording of Article 16 of the Rome Convention is negative in form. What it means is
that although the parties may have agreed on Czech law to apply; the application of Czech
law may be refused if it is against e.g. English public policy. Hence you apply English law
actually. It follows that if there is a provision of English law which is rather objecticnable,

its application may be refused on the ground that it is against Czech public policy.

There are plenty of reported English cases before the Rome Convention helping to
understand the use of the notien of public policy"zg. A recent theoretical example of a
clear use of public policy would be e.g. prostitution. Prostitution is strictly forbidden
under English law whereby this is not the case e.g. under Dutch law. As a result, English
courts will not apply the foreign law due to its public policy. The same result would be

under the Czech ZMPS*+Y,

Nonetheless, the understanding of the “ordre public’ under the common law is far wider
than in civil law countries as it also includes the commity of nations™'. Therefore the
problem arises with application of Art 16 of the Rome Convention. Nevertheless, the
Giuliano and Lagarde Report”” together with some ECT case law* make it clear that Art
16 will onty be used in exceptional circumstances. Hence, it is submitted that the ECJ, in
case of England, would not allow the use of the ordre public as a substitution to the

missing Art 7(1) of the Rome Convention.

1.
1 gor an interesting discussion on this topic see e.g. Apple Corp L1d v Apple Compuier Inc [1992] FSR 43
0 Section 36 of the ZMPS. N
431 Gee Morth, Peter; Fawcetl, 11 *Private lternational Law*, 13" edition, Oxford 1599, p. 585,

2 On page 38.
41 Case 150/80 Elefunten Schuh GmbH v Jacqmain [1981] ECR 1671,
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To make it clear, the main difference is that mandatory rules are positive (they demand to

be applied) whereas public policy is negative (it restrains the application of foreign law).

4.3.6, Problem of Consent to Choice and the Validity of the Substantive Contract

There can be a dispute as to whether one of the parties has consented to the choice. In
such case, large problems arise. The absence of consent may take several forms. Firstly,
the person may argue that there was no contract at all. Secondly, the person may argue
that a contract has been terminated with or without retrospective effect™. It is submitted

that the identification of a choice of law rule to asses such arguments 1s difficult*®,

The common law solution is to give effect to an agreement on choice of law if there was
one, whereby this will not be done if the proposed choice of law was not agreed to. But
the problem here is unavoidably that if such agreement means ‘contractual agreement’,
how can we look upon the agreement on choice of law when there is no contractual
agreement about such choice?. The common law has solved this problem by adopting of a
so called ‘putative proper law’, i.e. the law which would have governed the respective

contract if it had been vatid and effective®®.

The Rome Convention has adopted a slightly different approach. Article 3(4) provides
that issues in relation to the validity and existence of consent are determined in accordance
with the special rules in the Rome Convention relating to material validity (Art 8), formal
validity (Art 9) and incapacity (Art 11). This means that the solution has two parts. Firstly,
the law which the contracts would have been governed by, if they were taken to be valid,
shall be used. But secondly, the objecting party shall be allowed to rely on its own law to
show that, by reference to it, it had not consented and was therefore not bound®’. 1t is

submitted that the Rome Convention solution is superior to the common law as it avoids

“ The coniract might have been rescinded or frustrated clc.

% Brigps, Adrian: ‘Agreements on Jurisdiction and Choice of Law ', Oxford 2008, p 38.
M6 Qe e.g. the case of The Parouth [1982] 2 Lloyd's Rep 351 (CA).

7 arts 8(1) and 8(2} of the Rome Convention.
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the ‘whiripools of theory’m. Nevertheless, Article 3(4) of the Rome Convention has also

been criticised as the effect of it appears to be that one party can choose the law to govern

the issue of consent to the choice.

To conclude, it is clear that were there is consent, the choice of law is valid and the law to
be applied is the law which governs the contract. 1f there is no valid consent to the choice,
presumably the applicable law must be determined under the rules on the applicable law in
the absence of choice. Finally, the situation where an express choice of law will be
ineffective due to the limitations set out in the Rome Convention, is primarily not a

probiem of consent or validity and have already been dealt with in Section 4.3.3 hereof.

08 Brigus, Adrian: ‘Agreements on Jurisdiction and Choice of Law', Oxford 2008, p 39-
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4.4. THE NEW ROME I REGULATION

The Rome Convention has been for a long time one of the last instruments in the branch of
private international law at the EC level, which was in the form of an intemational
agreement. Hence it had all the negatives of that form e.g. the possibility of reservations to

certain provisions of that instrument™.

Works on the new regulation started on 15.12.2005 when the EC Commission introduced
its proposal for the new regulation‘m. It 1s not the purpose of this paper to trace the history
of the implementation of the new regulation therefore it is enough to mention that the new
Rome I Regulation was passed by the EC Council on 5.-6.6.2008 and published in the
Journal on 4.7.2008*'. It is submitted that the final form of the Rome I Regulation
represents a compromise among the Member States and above all an attempt to coordinate
its provisions with other EC private internationa! law instruments such as the Brussels I

Regulation and the Rome I Regulation.

The Rome [ Regulation transforms the Rome Convention into an EC Regulation and
thereby brings uniform regulation to the choice of law in contractual matters in the
Member States**?. Although the Rome I Regulation follows the Rome Convention in most
of its provisions, it is clear that it brings new solutions and concepts affected by ¢.g. the
ECJ case law** and other EC private international law instruments such as the Brussels [

Regulation.

Let us now deal with some changes that the Rome I Regulation will bring. It will only be

dealt with changes that also fall under the scope of this paper defined in Chapter | hereof.

3 See for example Article 22 of the Rome Convention.

40 COM (2005) 650 final available at www,sur-lex.curong, eu

N Mysakava, Petra: *Nafizeni Rim [ - revoluee v oblasti rezhodného prava pro zdvazky ze smiuv?’, Obchodngpravni Revue 2/2009,
C H. Beck, p. 40.

“2 pauknerovd, Monika: ‘Evropské mezindrodni prave soukromd’, Praha, C.H. Beck 2008, p. 255,

“To mention only one, (he already discussed case fngmar, Sco Seelion 4.3.4.2 of this paper for more detail.

- 139 -



As we will see the Rome 1 Regulation is not a revolution but more an evolution of the

current legal regulation.

44.1. Scope of the Rome [ Regulation

The Rome [ Regulation shall apply to contracts concluded after its effect*®, i.e. contracts
conclude before 17 December 2009 shall still fall under the scope of the Rome Convention.
Nevertheless the scope of the Rome I Regulation defined in its Art 1 is the same as that of
the Rome Convention. The Rome I Regulation only makes it clear in its Art 1(1) what
does not fall under its scope thereby introducing the same negative definition of its scope

as the Brussels I or Rome Il Regulation.

As the Rome Convention the Rome I Regulation shall also be applicable no matter if the

applicable law is a law of one of the Member States, i.¢. its application is universal.

4.4.2. Choice of Law by the Parties

The changes brought by the Rome I Regulation in case of cheice of law by the parties
cannot be seen as fundamental®”. The biggest changes brought by Art 3 of the Rome I

Regulation are the two following.

Firstly its Para | includes a more precise wording by changing the words ‘demonstrated

with reasonable certainty’ included in the Rome Convention for ‘clearly demonstrated’.

Secondly the implementation of the new Para 4 means that the EC law shall be, in purely
domestic situations, protected on the same level as any Member States’ law. Hence if the

parties choose e.g. Californian law whereby all other elements relevant to the situation are

4 Arts 28 and 29 of the Rome Convention,

“? My$dkav4, Petra: *Natizeni Rim | - revoluce v oblasti rozhodnéhe priva pre zdvazky ze smiuv?’, Obchodnéprivni Revue 2/2009,
C.H. Beck, p. 41.
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located in one or more Member States the parties’ choice of law shall not prejudice the

application of provisions of the EC faw™*°.

It 1s also necessary to mention that Art 3(3) of the Rome Regulation does not describe the
rules referred to by it as ‘mandatory rules’ thereby ending the confusion caused by Arts 3

(3) and 7 of the Rome Convention, i.¢. by two different types of mandatory rules.

44.3. Apnlicable Law in the Absence of Choice by the Parties

One of the crucial changes to the Rome Convention is the new concept of Art 4, ie.
applicable law in the absence of choice™’. Article 4(1) of the Rome I Regulation now lists
certain specific agreements and laws applicable to them. Art 4(2) then includes the
presumption relating to characteristic performance whereby Art 4(3) includes the provision
enabling ﬂcxibility448. Finally Art 4(4) includes the closest connection test for cases where

the applicable law cannot be determined pursuant to Art 4 Paras 1 or 2.

It is submitted that the new wording of Art 4 of the Rome I Regulation is a reaction to the
contradictory jurisprudence of national courts applying Art 4 of the Rome Convention
whereby mainly English courts often applied the flexible provision of Art 4(5) of the Rome
Convention thereby ignoring the presumptions contained in Art 4 Paras 2, 3 and 449
Although the new concept may be criticized for its rigidity, it is a welcome change for all
Czech lawyers as it is close to Section 10 of the ZMPS and therefore well known for them

and for other lawyers as well as it increases certainty and predictability of the outcome of

the determination of applicable law in absence of choice of law.

“& Art 3(4) of the Rome I Regulation.

) pauknerovd, Monika: *Evropske mezindrodnl préve soukromé’, Praha, C.H. Beck 2008, p. 262

“% The wording is almost (he same s the ong of the second part of the sentence included in Art 4(5) of the Rome Convention.

“9 Myiakova, Petra: 'Na¥izeni Rim | — revoluce v oblasti rozhadnéhe préve pro zavazky ze smiuv?’, Obchodnprivni Revue 2/2009,
C.H. Beck, p. 42.
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44.4. Overriding Mandatory Provisions

As it has already been mentioned, the Rome I Regulation has solved the confusion caused
by the use of the term ‘Mandatory Rules’ by the Rome Convention. The former Art 7 of
the Rome Convention has been transformed into Art 9 of the Rome I Regulation. Art 9
now includes a definition of the overriding mandatory provisions which again increases
certainty a will probably also increase uniformity in the interpretation of the Rome [

Regulation.

Furthermore the application of the overriding mandatory provisions of the forum shall not
be restricted by the Rome I Regulation according to its Art 9(2). Finally the overriding
mandatory provisions of a foreign forum where the obligation arising out of the contract
have to be or have been performed may be applied according to Art 9(3} in so far as those
provisions render the performance of the contract unlawful. Once again®’’ if the court
considers whether to give effect to these overriding mandatory provisions of a foreign
forum, regard shall be had to their nature and purpose and to the consequences of their

application or non-application.

% Cornpare the wording of Art 7()) of the Rome Convention and Art 9(3) of the Rome [ Regulation.
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5. NOTES ON ENFORCEMENT OF JURKISDICTION AND CHOICE OF

LAW AGREEMENTS

The legal instruments regulating the jurisdiction and choice of law agreements have been
introduced and some of the problems regarding these agreements have been set out in more
detail in order to give the reader understanding of how to produce a good and well working
jurisdiction and choice of law agreement. Furthermore it has been shown how to avoid
some basic mistakes while drafting jurisdiction agreements and how to possibly reach the

desired result through including certain wording in it.

Nevertheless, no matter how well the respective jurisdiction or choice of law agreement
may be drafted, sometimes it will be necessary to enforce it against a party in breach. A
party can breach the jurisdiction or choice of law agreement by starting proceedings in a
different than the chosen forum, or, when the other party starts the proceedings at the
chosen forum, by contesting the jurisdiction agreement itself, or contesting the choice of

law agreement itself.

The fundamental principle of the common law and the civil law systems is pacta sunt
servanda, i.e. that a breach of a contract gives rise to right to damagesm. ‘The basic
question that has to be answered when it comes to enforcement of jurisdiction and choice
of law agreements is whether they are ordinary private contractual undertakings or whether
they may be regarded as a part of public law, i.e. the matter of jurisdiction and choice of
law lies beyond the autonomy of the parties. If the former is the case their enforcement
should be possible. If the latter is the case, the issue becomes more complex as it 1§ not
certain whether the common law acknowledges existence of promises that do not give rise

452
to secondary obligation to pay compensatory damages ™.

! Bripgs, Adrian: 'Agreements on Jurisdiction and Choice of Low’, Oxford 2008, p 10.
432 Ibid.
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An interesiing note may be written on choice of law agreements solely and the
consequences of their breach. Here the problem is even more difficult than with
jurisdiction agreements where the breach is at least easy to prove. It is submitted that there
is no case which says, clearly or even ambiguously, that an agreement on choice of law is a
term of a contract which may be broken whereby in the words of Briggs ‘whether an
agreement on choice of law is capable or incapable of being breached is easy to ask but
awkward to answer’*”. This paper will not try to find the answer as it is submitted that, as
also Briggs states** that there appears to be no discoverable case in which a court of a
common law jurisdiction has been required to rule on the submission that a contract was
broken simply by bringing proceedings before a court which would not apply the law
expressly chosen by the parties to govern their contract. As to civil law countries the
solution should be easier as these law systems generally accept contractual penalties which
may also cover the breach of choice of law clauses or agreements. Nevertheless, the
author of this paper has not found any case ruling that damages have to be paid due to a

breach of a choice of law agreement.

To conclude, although the possibility of enforcement, or rather the lack of it, of jurisdiction
and choice of law agreements may jeopardize the well done work of a drafter, the topic of
this paper does not allow to go into any detail on enforcement. It has already been shown
in Chapter 3.7 how to, by good drafting, increase the chances of enforcement of a specific

jurisdiction agreement. Finally, the same may be said about choice of law agreements.

) Briggs, Adrian: ‘A greements on Jurisdiction and Choice of Law’, p 448,
** Ibid, 450.
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6. CONCLUSIONS

The most important legal instruments regulating the jurisdiction and choice of law

agreements have been introduced thereby specifying the legal framework for choice of law

and jurisdiction in international commerce. It has been made clear that European

regulation of the topic becomes increasingly more important not only in Europe and for EC

Member States but also in world-wide context as the EC forms the largest economical

market in the world.

It is also submitted, as already mentioned, that the Brussels I Regulation, the Rome 1!
Regulation and other European instruments concerning private international law matters,
have been one of the biggest successes in EC legislature. These instruments are widely
accepted and seen as profitable for businessmen in Europe. This statement has been

recently confirmed by the accession of the United Kingdom to the Rome I Regulation.

The recent debate in the EC Member States has clearly shown that a European-wide
regulation of private international law will not harm even such international business
centres as London but will rather bring comparative advantages by boosting legal certainty
in every day business. As the Rome I Regulation has been also accepted by the United
Kingdom, the belief that a compromise between the common law and ctvil law systems

. 4s5
may be found and the fundamental differences reconciled has been strengthened ™.

After this major success of European private international law, the future of the European
regulation of private international faw seems to be brighter than ever. It is also definitely
regarded as one of the most progressive parts of European law, It will be of great interest to

observe the progress of European private internati onal law in the forthcoming years.

nssibility of accession to the Rome 1 Reguletion at least in the form of an interational

»* Whoreby there js a debate in Deamark on (he p f course contribute to the legal certainty in the EC.

convention, c.g. a novelized Rome Convention. This would o
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6.1 GENERAL CONCLUSIONS

This paper has tried to briefly describe three law systems, in particular the Czech, English
and European ones, in order to be able to'introduée some legal solutions to problems
concerning the jurisdiction and choice of law agreements. It has been shown that although
the traditions from which the Czech and English law systems arise, is absolutely different,
the results to problems in every day life is often the same. The European law has been
introduced as an element which tries to, and it has to be submitted that successfully,

reconcile the difference between the common law and the civil law systems.

Thereafter, the basic theoretical issues regarding jurisdiction and choice of law agreements
have been covered. By introducing the problems of submissions to and severability of
these agreements and further e.g. the importance of consent and agreement in international

private law, this paper tried to give to the reader basic knowledge in the subject.

Then the two basic subtopics of this paper have been shown in more detail thereby
allowing the reader to understand better the importance of the jurisdiction and choice of
law agreements. Here emphasise has been laid on the recent legal regulation of the topics
which have been put in contrast with previous regulations, such as the Brussels
Convention®*®, and the future regulations, such as the Hague Convention and the Rome I

Regulation.

Finally, the most important and pretentious part of this paper was an attempt to show how
to avoid some basic mistakes while drafting jurisdiction agreements and how to possibly

reach the desired result through including certain wording in it.

5 qp actually also the Rome Convention which will, as alrcady mentioned, cease to be effective in Decemnber 2009,
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6.2. JURISDICTION AGREEMENTS

As the first major topic this paper has introduced the legal framework of jurisdiction
agreements in the Czech Republic, England and the EC whereby the new Hague
Convention has been also introduced as it ambition is no lower than to regulation choice of
court agreements worldwide. As already mentioned before, it has also tried to show how
important good and precise drafting of jurisdiction agreements can be. The reasons may be

summarized as follows,

Firstly, it is submitted that due to the common law principles of private international law

much of the decisional authority has fallen to the parties*’.

This means that where a
choice of jurisdiction agreement has been concluded, the courts will generally give effect
to it. If not, secondary obligations, such as obligations to pay damages, may arise. This
strengthens the authority of the jurisdiction agreement and increases the chances of its
enforcement. Due 1o cases as Gasser v Misar srI*%, this is not the same under the Brussels
I Regulation scheme, nevertheless, it may be hoped that the upcoming reform of the
Brussels I Regulation will solve the problem known as the ltalian Torpedo®® and shift the

Brussels 1 Regulation scheme’s treatment of jurisdiction agreements towards the English

approach.

Secondly, it has been shown that many questions about jurisdiction agreements, such as
possible variations of the Brussels | Regulation, have not been solved or even addressed by
the courts yet. That is exactly the reason why drafting of jurisdiction agreement is even
more crucial for the parties’ later bargaining position or chances in possible litigation. A
well drafted jurisdiction agreement, if it clearly states the parties’ obligations, has a chance

of winning the possible ‘court battle’ even where no precedent case law exists.

1 Briggs, Adrian: “Agreements on Jurisdiction and Cheive of Law ', p 523,

% Casc C-116/02 £rich Gasser GmbH v Misat sri [2003] ECR 1-14293.

“* For morc detail s an article by Prof. Franzosi, Maric: * Worldwide Patent Litigation and the [talion Torpedo™ [1997] 19 (7) ELP.R,,
pages 382 - 384.
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Thirdly, even where the rules regulating jurisdiction agreements are clear, inept drafting
can have serious advert consequences. It is simply better to use specific words and make
yourself clear from the outset and avoid future litigation. As has been mentioned in the
Introduction, good drafting is in most of the cases a cheaper and more comfortable way to

avoid later expensive and time consuming litigation.

The purpose of this part of the paper was not to, in case of jurisdiction agreements,
discover new law or discuss in detai] theoretical issues as that would require much more
space. Nor was it to elaborate a ‘perfect” jurisdiction clause as such does not exist’®®. The
main purpose of this paper was to draw more attention to using and drafting of jurisdiction

agreements.

% The reason for that being that such a ‘perfect’ clause would differ according to its applicable law.
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6.3. CHOICE OF LAW AGREEMENTS

In the second major part of this paper the legal framework of choice of law agreements in
the Czech Republic, England and the EC has been introduced. Stress has been put on the
Rome Convention which has superseded the national legal regulations in most of the EC
Member States. Due to its universal application, i.e. it applies no matter where the parties
to the dispute are domiciled or resident, the Rome Convention applies in more cases and
therefore plays an even more important role than the Brussels I Regulation. The biggest
problem of the Rome Convention is lack of ECJ case law and therefore difficulties with

interpretation in different Contracting States.

This will not be the case of the new Rome I Regulation which will come into effect in
December 2009. As with every EC legal instrument the ECJ will provide a helpful
guideline to its interpretation by its case law. Until then and due to fact that its
terminology has been unified with the one of the Brussels I Regulation, practitioners and

scholars will be able to take advantage of the case law regarding the Brussels 1 Regulation.

Hence, the major differences of the Rome I Regulation to the Rome Convention have been
introduced. It has been shown that the Rome I Regulation brings some new interesting
solutions which should solve some of the problems that have been encountered while

applying the Rome Convention.

Finally, some interesting similarities between the Rome I Regulation and the Czech ZMPS
have been summarized in order to show that although more than forty years old the ZMPS

has at its time brought good solutions to some private intemational law matters.

To conclude, it is clear that the future development of the choice of law in Europe should
be followed up as it has great impact on the every day life of every European person.

These days, we all take part in cross border relations more and more often.
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VOLBA ROZHODNEHO PRAVA A MISTA RESENI SPORU
V MEZINARODNIM OBCHODU

1. UvVOD

Ukelem smluv o volbé rozhodného prava a mista FeSeni sporu v mezinérodnim obchodu je
prosadit pfani stran smlouvy ohledné jimi preferovaného mista fefeni sporu a systému
pravnich norem, které maji byt rozhodujei pro jejich spor. Pravidla vybéru mista feSeni
sporu a rozhodného prdva obvykle spadaji pod ¢ist privniho Fadu, kterd se nazyva
mezindrodni pravo soukromé. Mezindrodni pravo soukromé je tedy ta ¢4st pravniho Fadu,
kterd plisobi v pfipadech, kdy dany soudni pifpad zahrnuje jisty prvek, udilost nebo
transakei, které jsou blizce spojeny s cizim privnim fddem do té€ miiry, Ze to vyZaduje,

pfipadné, Ze je vhodné, se pro fe§eni dané otazky obratit k tomuto cizimu pfavnimu Fadu.

Vzhledem k tomu, Ze neni mozné, aby prace zahmula celou problematiku moZnosti volby
rozhodného pridva a mista fefeni sporti, bylo nutno jasné vymezit jeji rozsah. Predeviim,
jak je patrno z nazvu price, se prace zabyva jen otdzkami volby v mezindrodnim obchodu.
Zde je tfeba se bliZze zabyvat vyznamem terminu “mezinirodn{ obchod”. Vyznam slova
“mezinardoni” se zd4 byt jasny. Je mozné jej vyloZit nap¥. v souladu s Nafizenim Brusel |,
které jasn& stanovi, Ze se vztahuje jen na otazky “mezinarodna jurisdikce” v Clenskych
statech. Logickym zavérem omezeni na “mezindrodni obchod” je, Ze nebudou fe¥eny tzv.

disté doméci situace.

Pojem “obchod” bude pouZivan ve smystu o néco uziim neZ pojem ,,obfanské a obchodni
véci®, &asto pouZivany v pravnich instrumentech ES. Presto, Ze ani pojem ,,0blanské a
obchodni véc“ neni pfimo definovan, a to ami v takovych instrumentech jako NaFizeni
Brusel I a Rimska dmluva, ECJ jiZ vicekrat rozhodi, nap¥. v rozhodnuti LTU v Eurocontrol,
Ze ma tento pojem byt vykladén v souladu s pravem ES. Proto bude v této prici i pojem
“obchod” pouzivan v souladu s pravem ES, tj. v souladu s interpretaci danou mu ECJ v

jeho rozhodnutich jako naptiklad Netherlands State v Riiffer nebo Schlosser Report.
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Ale pies vySe uvedené vymezeni rozsahu prace, bylo nutné jeji rozsah déle omezit, a to
jesté pied feSenim samotnych otazek tykajicich se volby prava a mista fefeni sporu.
Divodem byla snaha vytvoii préci, kterd pfehlednym a jasnym zpidsobem provede zdkladni

komparaci Gprav této problematiky v pravu ES, v Anglii a Ceské republice.

Co se tyfe anglického a eského prava, uvedeni pravé t&€chto dvou privnich fadd neni
ndhodné. Na jedné stran€ anglické pravo, jako pravo tradiéné nejéastéji uzivané v
mezinoradnim obchodu, bude pouZito jako zdklad pro vyklad principd a teorii, které
utvateji moderni evropské mezindrodni prévo skoukromé, a na druhé strané ¢eské pravo,

které je typické pfedstavitelem kontinentélniho pravniho fadu.

Vzhledem k tomu, Ze ndrodni Gpravy mezindrodniho prava soukromého byly v posledni
dobé z vEtdi &4sti nahrazeny tpravou ES, konkrétné pak Nakizenim Brusel I a Rimskou
amluvou, resp. Nafizenim Rim I, se tato price zam&H nejvice na tyto dva zésadni

instrumenty prava ES a prava, ktera z nich plynou strandm moZného sporu.

Prace déle konstatuje, Ze unifikace mezindrodniho priva soukromého se nedgje jen na poli
ES. Bude také nadéle prohloubena, a to na celosvétové Urovni, Hagskou umuvou o
smlouvich o volbé soudu ze dme 30. Cervna 2005, a to za predpokiadu, Ze bude
ratifikovana dostateCnym poétem zemi. Vzhledem k ambicim Hagské Gmluvy ji neni
mozno ignorovat a bude pfedstavena jako nejmodernéjéi a potenciondlng nejuniversalngjsi
ndstroj upravujici smlouvy o volb& mista feSeni sporu, které budou ddle oznadovény také

jen jako smlouvy o volbé soudu.

Zévérem je nutno piedstavit daldi otazky, které vyvstivaji v souvislosti se smlouvami o
volbé prava a soudu. Za prvé, prani stran ohledné volby prava a mista fedeni sporu mizZe
byt vidéno, pfedevsim v Anglii a dalSich zemich patficich do skupiny zemi s common law,
jako rozpor s povinnosti soudu konat spravedlnost. Za druhé vznikaji velmi sloZité otazky
ohledng existence souhlasu zucastnénych stran s volbou a otazky existence, platnosti a

rozsahu samotné smlouvy o volbé.



Neni mozné také zapomenout na skutenost, Ze pfestoze mohou byt velmi podobné
smlouvam o volbé soudu, resp. pod tuto kategorii spadaji, tato price se nebude zabyvat
arbitréZznimi dohodami, nebot” jejich hlavnim cilem je odejmuti pfisiuinosti soudu a cilem

této price je zabyvat se jen volbami, které naopak vytvaieji pfisluinost soudd.
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2. ZAKLADNI POZNATKY

Zakladnim cilem prave je, jak jiz bylo uvedeno, pfedstaveni dvou narodnich pravnich ¥adh
a jejich pravy mezinarodniho priava soukromého a soufasné upravy Evropského
mezindrodniho prava soukromého. Z tohoto divodu prace nejdiive pojednavéd o vztahu

nérodnich pravnich f4di a prava ES a poté kritce viechny tfi systémy predstavuje.

Vzhledem k tomu, 2e prdce ve znaéném rozsahu pojedndvd o soudasném pravu ES, je
nutné zddraznit, Zze dvéma ze zékladnich prinepipil préva ES jsou jeho prednost v aplikaci
a pfimy G¢inek. Tato skutednost je zdsadni pro feSeni moZnych konfliktl mezi narodnimi

pravnimi systémy a pravem ES.

Utelem price neni vysvétleni utinkh a aplikace prava ES. Bez ohledu na to, je z vyse
uvedenych divodi potfeba na rozhodnuti ECJ, jako napt. Flaminio Costa v. ENEL, ukdzat
dopad principd pfednosti aplikace. Nejzdsadndj§im je skute€nost, Ze neplati zdsada fex

posterior derogate priori.

Pochopeni principu pfednosti a pfimého ulinku priva ES je skutedné zasadni pro
pochopeni funkce a aplikovatelnosti evropského mezindrodniho prava soukromého. Price
vkazuje, Ze evropské mezindrodni privo soukromé je jedno znejvice unmifikovanych
odvétvi prava v rdmci ES a instrumenty jako Nafizeni Brusel I jsou povaZovany za vyrazny
Gspéch legislativy ES. Ztéchto divodi miZeme dnes pouzivat terminu Evropské
mezinarodni pravo skoukromé s jasnym obsabem a ne jako dfive s uvozovkami a bez

pEesné pfedstavy o jeho obsahu.

Logickym disledkem vyie uvedeného je skutednost, Ze znaéné &asti narodnich Uprav
mezindrodniho priva soukromého byly nahrazeny upravou Evropského mezinarodniho
prava soukromého. To samozfejmé neznamen4, Ze jednotlivé nérodni Gpravy byly zrudeny,
pouze se omezila jejich pouZitelnosti a v piipadé jejich konfliktu s Gpravou préva ES ma

prednost evropsk4 tprava.
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Price dile shruje zakladni poznatky o Seském privu. Ceské privo patfi do skupiny
kontinentdlnich pravnich systémi a jeho tradice, pokud se tyée mezindrodniho prava
soukromého, saha aZ do roku 1882, kdy byla zaloZena ¢eskd Pravnicka fakulta v Praze.
Samoziejmé bylo a stile je ceské prdvo vyrazné ovlivnéno rakouskym a némeckym
pravem. Ceské prave je tedy pravem vyluén& psanym, coZ znamend, Ze soudni rozhodnuti
nejsou pramenem priva. V disledku toho, je uprava eského mezindrodniho priva
soukromého jednotnd, pfehlednd a pomémé detailni. Mezindrodni privo soukromé je

v Ceské republice povazovéano za samostatnou ¢ast Geského prava.

Mezindrodni pravo soukromé je definovéno jako soubour zvladtnich pravnich norem, které
jsou uréeny k FeSeni situaci obsahujicich cizi prvek. V Ceské republice zahrnuje pojem
mezinarodni pravo skoukromé i tzv. mezinfrodni pridvo procesni, které tvofe systém
pravnich norem upravujicich postup soudd v pripadech s cizim prvkem, tedy &ast prava
vefejného. Takto ¥ifeji definované mezinrodni privo soukromé je v Ceské republice
upraveno zakonem o mezindrodnim pravu soukromém a procesnim. Dal3i pramenem
dpravy je Ustava Ceské republiky a mezinarodni smlouvy zavazné pro Ceskou republiku,

které maji prednost p¥ed zdkony Ceské republiky.

Tento systém udpravy, miiZze byt na rozdil od napf. Anglie, kde neni rozliovano mezi
soukromym a vefejnym pravem, povaZovan v rozporu se samotnym nazvem predmétu,
tedy ,mezinérodni pravo soukromé®. Je proto nutné zdlraznit, Ze i pfes tyto moZné
nejasnosti, je v praci termin mezinarodni pravo soukromé pouzivan v jeho $ir§im smyslu,

tedy v&etné Gpravy mezinarodniho prava procesniho.

Jednim ze zékladnich rozdild mezi &eskym pravem a anglickym pravem je, Ze Ceské privo
obsahuje sadu jasné urenych pravnich norem upravujicich urfeni prava a pouziti
zahraniéniho prédva je povinnosti pfisludného soudu, pfiemz soud méa k dispozici
prostiedky jak uréit obsah zahrani¢niho prava. Naopak anglické soudy nemaji povinnost
urCovat zahraniéni pravo a Fidi se domnénkou, 2e obsah ciziho priva je shodny

s anglickym, pokud jim strany sporu neprokaZi opak. S tim souvisi skute¢nost, Ze dle
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Ceského prava maji, az na nékteré vyjimky ve prospéch lex fori, viechny pravni systémy
rovné postavéni, zatimco v Anglii byla a v nékterych oblastech stile je jasn4 tendence ke

zvyhoditovani anglického prava.

Pokud se tyCe upravy &eského mezinirodniho prava soukromého jako celku, zda se, ze
jeho cilem je pfedevSim pravni jistota. Jak prace ukazuje, anglické prévo naopak tradi€né
upfednostiiuje flexibilitu, kterd napoméhd rozvijeni obchodnich vztahl v mezindrodni
mefitku. Evropské priavo se pak zfetelné snaZi najit kompromis mezi pfistupem common

law a kontinentalnich pravnich systémi.

Zavérem tedy je, ze se Ceské mezindrodni pravo soukromé Fidi pfedev8im principy rovnosti
pravnich systémil, povinnosti aplikace zahrani¢niho prava a skutegnosti, Ze zahrani&ni
pravo je aplikovano jako priva a ne jako skuteénost, kterd musi byt dokazovana. Dale
patif mezi zdkladni zdsady princip rozumného uspofadani vztahtt a rovného zachazeni

s cizimi statnimi piisludnikem pokud jde o jejich osobnostni a majetkova priva.

Anglické prav se na prvni pohled zda byt velmi rozdilnym od &eského prava. Ale pokud
blize prozkoumame vysledky, kterych oba pravni systémy dosahuji i pfes velmi rozdilné
metody a postupy feleni, zjistime, Ze jsou si velmi podobné nebo dokonce stejné. Prace
uvadi jako piiklad koncepci ,, nejvyznamnéjiiho vztahu (mosr significant relationship)” dle
tradiéniho anglického prava a princip rozumného uspotadani dle ZMPS, At uZ pouZijeme
kterykoliv pFistup, napt. kupni smlouva se bude ve vét§ing€ pfipadi Fidit praivem mista sidla

prodavajiciho za ptedpokladu, Ze bude pfedmét koupg pfedan na tomto misté.

V Anglii je mezinarodni pravo soukromé tradiéné povaZzovano za soutast anglického prava,
ktera je pouZita kdykoliv soud ¥e8i pfipad s cizim prvkemn. M4 tfi zékladni dkoly. Za prvé,
uréit podminky, za kterych je soud opravnén resp. povinen feit spor. Za druhé, uréit
konkrétni pravni fad, dle kterého maji byt uréena prava a povinnosti ziiCastnénych stran.
Za tieti, specifikovat okolnosti, za kterych miize byt v Anglii uznano a vykondno cizi

rozhodnuti.
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V Anglii je obecné uznavano, Ze hlavnim divodem pro€ neaplikovat ¢€ist€ pravo mista
soudu, tedy diivodem pro¢ vlastné existuje mezinarodni prévo soukromé, je skuteCnost, Ze
neexistence tohoto prava by vedla k nespravedinosti. Tento argument Casto anglidti

akademici spojuji s koncepei tzv. comity of nations.

Na zavér kapitoly o anlgickém pravu prace podotyka, ze mezinarodni pravo soukromé neni
v Anglii povaZovano za samostatnou ¢ast praviiho fadu jako napiiklad privo smluv (law
of contract). S tim souvisi 1 skute€nost, e mezindrodni prdvo soukromé ma v Anglii jisty

universalni charakter, nebot’ je rozprostfeno v podstaté ve viech &astech pravniho #adu.

Stejné jako v piipadech mezinarodniho priava soukromého jakéhokoliv ndrodniho stitu,
prace Evropské mezindrodni pravo definuje jako soubor pravnich morem upravujicich
soukromé vztahy, které obsahuji jisty zahraniéni prvek nebo pfeshraniéni piipad. Price
dile popisuje, stejné jako u anglického priva a Ceského prava, zikladni tfi skupiny
pravnich norem, tj. tykajicich se uréeni soudu, rozhodného prava a uznani a vykonu cizich

rozhodnuti,

Zivérem druhé kapitoly price shmuje né€kolik zdkladnich moZnosti volby soudu a prava.
Predeviim jde o rozdil mezi jednostrannymi prdvnimi dkony a smlouvami, které jsou
v mezinarodnim obchod€ nejobvyklejdi. Dale jde o rozlifovani mezi vyslovnou a

nevyslouvnou volbou.

Se smlouvami o volb& soudu a préva jsou spojeny nékteré specifické otazky. Piestoze
feSeni téchto otdzek nebyva v &ist€ domacich pfipadech velkym problémem,
v mezinirodnim obchodé byvd obvykle komplikovangj$i. Price tedy fedi otdzku
oddé&htelnosti ustanoveni o volbé soudu a prava, otizku smluvni autonomie a problematiku

souhlasu a dohody v mezindrodnim prdvu soukromém.
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3. SMLOUVY O VOLBE SOUDU

Po feleni nékterych zékladnich a obecnych témat, se price zabyva Fefenim otazek ohledné
rozsahu, plamosti a vykonatelnosti smluv o volb€ prava. At uZ je to u anglickych nebo
deskych soudd, tyto otazky vyvstavaji na ivod fizeni. Price popisuje tfi zdkladni situace,

které mohou pii vyskytu smlouvy a volbg soudu nastat.

Za prvé, strany sporu mohou souhlasit s tim, Ze jsou vizani smlouvou o volbe soudu, ale
zpochybiiovat pravni disledky takové smlouvy. V takovém pFipad€ jde spite o problém

aplikace rozhodného prava nez o problém smluv o volbé soudu.

Za druhé, strany mohou souhlasit s tim, Ze jsou vazani smlouvou, ale zpochybiiovat, zda
tato smlouva obsahuje ustanoveni o volbé soudu. V takovém pfipadé je nutno pfistoupit

k podrovnéj§i analyze problému.

Poslednim piipadem je situace, kdy jedna ze stran sporu odmitd uznat to, Ze je vibec
stranou néjaké smlouvy. V takovém piipadé predevdim nesmi soud Fedit skutkovou
podstatu véci, ale musi se predevdim zabyvat samotnym uréenim zda je p#sluSnym

soudem.

Toto kratké shrnuti problémi, které mohou nastat na zalitku soudnich spori, ukédzalo, jak
sloZité situace vznikaji a musi byt fedeny soudy. Zasadni otazkou, kierou musi kazdy soud
vyfedit, je, zda je konkrémni smlouvy a volbé soudu 0Ospé$nd v derogaci & prorogaci
pfisluinosti soudu. Aby price mohla odpovédét na tuto zakladni otizku, podrobn&ji Fési

nasledujici otazky.

Préce se predeviim pokoudi najit mezinarodné piijatelnou definici smluv o volb€ soudu.
Co se tyte samotnych smluv o volbé soudu, je nejvétsi diraz kladen na ty, které jsou
upraveny v &l. 23 Nakizeni Brusel 1. V rdmci tohoto vykladu prace predstavuje rozsah
aplikace Nafizeni Brusel I, moZny okruk pfipadd, které mohou smlouvy o volbé soudu

upravovat a podminky jejich platnosti. Déle jsou pfedstaveny fesky ZPMS a nova Hagska
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dmluva, a to vetné vztahu mezi Natizenim Brusel 1 a Hagskou dmluvou. Zavérem

kapitoly prace zdfiraziuje dileZitost precizniho sepisovéani smluv o volbé soudu.

Utelem prace neni definice rozsahu smluv o volb& soudu ani vyget prav a povinnosti
smluvnich stran vyplyvajicich z t&chto smluv, ale pfedeviim porovnani nékterych feeni
problémi spojenych se smlouvami o volbé prava, které nabizeji rizné pravni fady. Prace
se té2 blize zabyva problémy spojenymi se sepisovdnim smluv o volbé soudu a dava,

rozebirnim nékolika konkrétnich pfipadd, praktické rady.

Pfed fedenim téchto praktickych otizek nemohla oviem price vynechat podrobnéj3i rozbor
nékterych obecnych teoretickych poznatki tykajicich se rozsahu smluv o volbé soudu, prav
a povinnosti s nimi spojenych a jejich platnosti. Toto je v prdei FeSeno piedstavenim
evropské tpravy této problematiky a jejiho srovnani s anglickou a Ceskou Gpravou. Takto
pfedstavené teoretické poznatky jsou nasledné v daldich kapitolach aplikovany na
konkrétnf pripady.

Price v uvodnich &lancich o smlouvach o volbé soudu dochazi k zavéru, Ze neni moZno
najit universdlni definic smluv o volb& prava ani neni mozné najit jeden universalni typ
takoveé smlouvy. Existuje vice variant téchto smluv a price pfedstavuje né€kolik zakladnich

variant, tj. zpdsobi jak je moZno pfikazat prislu$nost soudu v mezinirodnim obchodu.

Co se tyce Natizeni Brusel [, prace zdlraziiuje, Ze toto nafizeni je aplikovéno pokud jedna
ze stran m4 bydlit® v Clenském staté a jsou zvoleny soudy Clenského stitu. V ostatnich

piipadech musi byt aplikovany ndrodni pravni instrumenty.

Pokud jde o feské pravo, prace konstatuje, Ze je Gprava mezinarodniho préva soukromého
obsaZena v zdkoné o mezindrodnim pravu soukromém a procesnim. Uprava volby soudii a
jejich piisludnosti, tedy mezindrodniho prdva procesniho, je upravena v§ 37 a
nésledujicich ZMPS. Ddéle je tato problematika upravena Cetnymi mezindrodnimi
smlouvami a Gmluvami, pri¢emz ZMPS ma byt pouZito jen pokud tyt smlouvy a dmluvy

nestanovi jinak.
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Vzhledem ktomu, Ze se price zabyva smlouvami o volbé soudu a préva piedevsim
v evropském méfitku, pouziti ZMPS bude jen velmi omezené. Price tedy pouze konstatuje,
Ze Uprava ZMPS ma za nasledek pouZiti &eského prava pro feSeni procesnich otazek, 1.
bude pouZito lex fori. Tento princip m4 jen n&kolik vyjimek, mezi nimi piipad subjektivity

zahrani¢nich osob nebo pouZiti zahraninich vefejnych dokumenti jako dikazd.

Pro prici nejddlezitjsi ¢ast ZMPS je jeho § 37. Tento paragraf umoZiiuje strandm
majetkovych sporii volbu soudu. Vzhledem k tomu, Ze na procesni otazky se v Ceské
republice, aZ na vySe uvedené vyjimky, pouzije eské prdvo, musi byt i pfi volbé
v majetkovych sporech s mezinarodnim prvkem dodrZeny zékladni principy &eského prava.
Smlouvy o volbé prava musi tedy byt ptedevim pisemné a nesmi ménit pravomoc &eskych

soudd.

Dal&im pro préci vyznamnym instrumentem je Hagskd Gmluva. Tato Gmluva md byt dle
price aplikovana na ujednani o vyluéné pfisluinosti v ob&anskych a obchodnich vécech.
Pokud takto definujeme rozsah aplikace Hagské Gmluvy je zfejmé, Ze hlavni aktudlni
otazkou je vymezeni hranice mezi aplikaci Nafizeni Brusel 1 a Higské amluvy, tj. které
faktory rozhodnou o tom, ktery z t€chte instrumentil bude v daném konkrémim piipadé

aplikovan.

Hagska amluva je, resp. bude, aplikovéana piedev§im na piipady, kdy budou zvoleny soudy,
nebo jeden &i vice konrétnich soudf, stitu, ktery je smluvnim stitem Hagské Gmluvy.
Aplikace Hagské imluvy v ramci ES je upravena v jejim ¢l 26.6(a). Hagska dmluva tedy
bude aplikovana pouze, pokud bude mit alespoti jedna strana sporu bydlisté mimo Clenské
staty. To logicky znamen4, Ze na pfipady, kdy maji strany sporu bydlisté v Clenskych
stitech, se bude nadale aplikovat Nafizeni Brusel I, tj. problémy, které prace pfedstavuje
na soudnich rozhodnutich jako Gasser v Missat srl zistanou a jeden z nejvEtdich

nedostatk Natizeni Brusel I nebude odstranén.
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3.1. SEPISOVANI SMLUV O VOLBE SOUDU

Znalosti teoretickych probléml spojenych se smlouvami o volb& soudu nepostaduji
k zabranéni piipadnych problémil, které mohou vznikat vkaZdodennim Zivotd
v mezindrodnim obchodu. Je ziejmé, Ze sepisovani smluv o volbé soudu a privu je
zésadni pro uplatnéni teoretickych otdzek spojenych s tdmito smlouvami, resp. pro
pfevedeni téchto teoretickych znalosti do praxe. Ztoho plyne, Ze spravné a precizni
sepisovani téchto smluv je asto nejjednodusiim a nejlevn&j$im zpilisobem jak zabranit

moznym zdlouhavym soudnim procesim.

Z tohoto diivodu se prace v pomémeé velkém rozsahu zabyva sepisovanim smluv o volbé
soudu a zplisobim jak zabranit moZznym problémim spojenych s témito smlouvami. Prace
v této dasti odkazuje, aZ na vyjimky, pouze na soudni rozhodnuti amglickych soudi, které
maji dlouho tradici fefeni téchto pfipad(, a snaZi se kriticky zhodnotit znéni nékterych
smluv. Smlouvy o volb& prava jsou v praci fefeny pouze, pokud jde o jejich vliv na

smiouvy o volbé soudu.

Tato prace tedy, namisto snahy vytvofit jakysi vzor ,idedlniho® ujednéni o volbé soudu, o
coZ se pokusilo uZz mnoho odbornych publikaci, dava tyfi piiklady smluv, resp. ujednani,
o volbg soudu, které byly pouZity v praxi a fe¥ problémy spojené s jejich platnosti a
ptipadnymi 0&inky, a snaZi se tak ukazat jak je dfileZité v&novat velkou pozomnost

sepisovani téchto smluv.

V zavéreéné &asti tieti kapitoly se prace zabyva vlivem smiuv o volb& prava na smlouvy o
volbé soudu, nebot je ziejmé, Ze kaZdy, kdo sepisuje smlouvy o volb& soudu, se bude
muset zabyvat otdzkami volby prava a tyto také vyznamm€ ovlivai Ofinnost a

vykonatelnost smluv o volbé soudu.
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4. SMLOUVY O VOLBE PRAVA

Poté co soud vyfesi problematiku své piislusnosti, konksétn& tedy shleda svou pisluinost,
dal3im ukolem je vypofadat se s otazkou rozhodného priva pfedmétu fizeni. Stejné jako u
smiuv nebo ujednani o volbé soudu zde vyvstavaji otizky ohledn® rozsahu, platnosti a

vykonatelnosti smluv o volb& prava.

Je jasné, Ze urleni rozhodného priva miZe byt rozhodujici pro meritorni rozhodnuti
daného pfipadu. Price se zabyva situacemi, kdy strany sporu uzaviou smlouvu o volbé
prava nebo piipadné jedna ze stran tvrdi, Ze takova smlouva existuje. Opét mohou nastat

tf1 zakladni situace.

Za prvé, strany fizeni mohou pripustit, Ze uzaviely a jsou vazany smlouvou o volbé prava a
dle rozhodného prava je tato volba platha. V tomto pipadé nebyvaji moZné problémy

nijak zasadni. Zisadnéj§im jsou omezeni, které se vztahuji na samotnou volbu prava.

Rimska timluva je zaloZena na principu svobodné volby priva stranami. Clanek 3
umoziiuje strandm zvolit si pravo, které bude rozhodné pro jejich smlouvu. Volba musi
byt vyjadtena vyslovné nebo vyplyvat s dostatecnou jistotou z ustanoveni smlouvy nebo
okolnost! pifpadu. Dle Rimské imluvy nenf volba prava udinénd stranami nikdy neplatnd,
aviak vztahuji se na jeji disledky jistd omezeni, kter4 price podrobnéji rozebird v celé
kapitole 4. Pfedevsim jde o to, Ze dochazi k aplikaci pravnich norem, tzv. imperativnich

ustanoveni, jiného nebo jinych pravnich fada nez rozhodného prava.

Za druhé, si strany mohou zvolit rozhodné privo a dle tohoto priva miZe byt smlouva
mezi témito stranami neplatna. Stejné jako u smiuv o volbé soudu lze pfijmout, Ze zvolené
pravo ma byt pouZito na ureni prév a povinnosti siran ze smlouvy pfestoZe platnost
smlouvy miZe byt zpochybnéna. Pokud m4 byt zavérem, Ze priva a povinnosti nikdy

nevznikly, bude tak u€inéno dle zvoleného préva.
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Za fieti, existence smlouvy o volbé prdva miZe byt zpochybnéna jednou nebo obéma
stranami. Vzhledem k tomu, Ze tato situace je nejstozit&jsi, zabyva se ji préce podrobnéji

v kapitole 4.3.

Co se tyée pfedchozich dvou problémii zminénych vyse, te¥i je ¢lanky 3, 8, 9 a 11 Rimské
amluvy. Podrobng&jsi popis moZnych fefeni die Rimské amluvy opé&t obsahuje kapitola 4.3

prace.

Price ukazuje, jak slozité¢ situace mohou nastat ohledné volby priva a musi byt feSeny
pfislusnymi soudy. Zasadni otdzkou je, jestli jsou smlouvy o volb& prava Uspé&iné
v prosazeni zvoleného prava jako rozhodného prava. Co se tyée smluv o volb& prava,

préce pojednava o nasledujicich otdzkéch.

Za prvé, price definuje smlouvy o volbé prava a odpovida na otazky ohledn& dotéenych
smluv o volb& prava. Nejvétsi diraz je kladen na smlouvy o volb& prava dle &lanku 3
Rimské amluvy. Z tohoto divodu je podrobndji rozebrina aplikace Rimské umluvy,
rozsah smluv o volb& prava, poZadavky na jejich platnost a platnost smlouvy, ve které je
volba prava obsaZena. Na zAdvér kapitoly price kriice predstavuje Eesky ZMPS a nové

Natizeni Rim I. Préce té% obsahuje krétké poznamky ohledn& vykonu smiuv o volbé prava.

Stejné jako u smluv o volbé soudu se prace, predtim neZ se zabyva komparaci pravnich
Oprav ruznych pravnich fadi, snaZi najit definici smluv o volbg prava a ziiZit okruh smluv

0 volbé prava, kterymi se bude zabyvat.

Pfestoze Nafizeni Rim 1 vstoupi v platnost je¥t& koncem roku 2009, price stile klade
hlavni diraz na Rimskou amluvu, nebot® veskera judikatura, pfestoZe prevazné narodnich
soudii, se pochopitelng vztahuje k Rimské fimluvé a bude trvat pom&mé dlouho, ne% se

objevi yudikatura ECJ ohledn@ nového nafizeni.

Ukelem Rimské umluvy je ustanovit uniformni pravidla pro uréeni rozhodného préva pro

smluvni zAvazkové vztahy ve smluvnich stitech Rimské tmluvy. Rimski damluva je
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povaZzovana za pokradovani praci na unifikaci mezinirodniho prava soukromého
zapolatych Bruselskou Gmluvou. Stejné jako v pripadé Bruselské imluvy, je cilem
Rimské tmluvy vytvofeni vhodnych podminek pro vytvoteni a podporu vaiténiho trhu
s volnym pohybem osob, zboZi, sluteb a kapitilu v Clenskych statech. Zdvérem této &ésti
price konstatuje, Y¢ Rimskd Gmluva zvy$uje pravni jistotu pfedeviim tim, e vyrazné

ulehéuje moZnost predpovédet, kterym pravem se bude konrétni pravni vztah Fidit.

Po kritkém predstaveni Rimské umluvy a rozsahu jeji aplikace price podrobngji
pfedstavuje né&které problémy spojené suréenim rozhodného priva a volbou priva
uéinénou stranami a zdiraziiuje nékteré zajimavé rozdily mezi Gpravou obsaZenou

v Rimské umluvé a nrodnich prvanich Fadech.

Vzhledem ktomu, ¢ Rimskd Gmluva byla dlouhou dobu poslednim instrumentem
v oblasti mezindrodniho prava soukromého na evropské urovni, ktery byl ve formé
mezindrodni smlouvy, price konstatuje, Ze tato skute¢nost vedla k n&kterym negativnim

disledkdm, pfedeviim ve formeé riznych vyjimek z aplikace pro jednotlivé smiuvni staty.

Z tohoto diivodu byla dne 15.12.2005 zah4jena prace na novém nafizeni, kdyZ Komise ES
piedstavila ndvrh nového nafizeni. Préce poté konstatuje, Z¢ nové Nafizeni Rim I bylo
piijato Radou ES 6.6.2008 a zvéfejnéno v oficidlnim véstniku ES dne 4.7.2008. Obecné je
uznévano, e koneénd podoba NaFizeni Rim I pfedstavuje kompromis mezi Clenskymi
staty, pfedevSim pak mezi pfistupem kontinentdlnim a common law, 2 snahu sjednotit
upravu volby prava, zde pfedeviim terminologicky, s ostatnimi instrumenty mezinarodniho

préava soukromého ES jako napt. NaF{zenim Brusel I a Nafizenim Rim 11.

Prace déle konstatuje, 3¢ Na¥izenf Rim I transformuje Rimskou ¢tmluvu do formy natizeni
ES a timto pfind¥i uniformitu v procesu uréeni rozhodného priva ve viech Clenskych
stitech. PrestoZe Nafizeni Rim 1 nésleduje ve v&3ing svych ustanovenich Rimskou

imluvu, je i na prvni pohled jasné, Ze pfinadi nova feSeni a koncepty ovlivnéné napf.
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judikaturou ECJ a ostatnimi pravnimi instrumenty mezinarodniho préva soukromého ES,

jako nap¥. NaFizenim Brusel 1.

Prace poté v kapitole o novém Natizeni Rim I p¥edstavuje nékteré diileZité zmény, kieré
nové nafizeni prinadf. Price se z pochopitelnych divodl zabyva pouze zménami, které
ovlivni pfedmét prace, to je volbu prdva v mezinarodnim obchodu. Zivérem této kapitoly
price konstatuje, e v ptipadé Nafizeni Rim I nejde o revoluci v privni tipravé volby priva,

ale spife o evoluci stavajici pravni Gpravy.

Préace tedy ve svych kapitolach 3 a 4 shrnuje zédkladni prévni Gpravu smluv o volb& mista
feSeni sporu (smluv o volbé soudu) a smluv o volbé prédva ve snaze uvést &tenédfe do
problematiky a umoZnit mu sepsani 0¢inné a vhodné smlouvy, & ujednani, o volbé mista
fedeni sporu a prdva. Ve své kapitole é pak price kratce pfedstavuje problematiku vykonu,

resp. mozZnost vymoci, téchto smluv proti strané, kterd danou smiouvu ¢ ujednani poruduje.
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5, ZAVERY

soudu a prdva v mezinarodnim obchodu. Bylo jasné ukazéno, Ze evropské mezinarodni
pravo soukromé je ¢im dal tim diileZit&j3i nejen v evropském ale i celosvétovém kontextu,

nebot’ ES v soudasnosti tvofi nejvétsi ekonomicky subjekt svéta.

Vedle toho, Ze jsou pravni instrumenty evropského mezinarodniho prava soukromého, jako
Naftizeni Brusel I, obecné vnimany jako jedny z nejv&tsich asp&chi legislativni ¢innosti ES,
jsou tyto instrumenty pfijimany i evropskymi podnikateli, ktefi je hodnoti jako velmi
pfinosné. Tato stanoviska byla v posledni dobé potvrzena napiiklad 1 pristoupenim Velké
Briténie k Nafizeni Rim [, a to po dlouhé debaté vlddy Velké Britdnie s podnikateiskym
sektorem predeviim v Londyn&. Tato debata jasn€ prokézala, Ze celoevropska tprava
mezinarodniho prava soukromého neposkodi ani takova centra svétového obchodu jako je
Londyn, ale naopak jim pfinese komparativni vyhodu zvyienim pravni jistoty. Prijetim
Natizeni Rim | 162 Velk4 Britanie podpofila viru v moZnost nalezeni kompromisu mezi
pfistupem common law a kontinentilnich pravnich systéml k mezinidrodnimu privu

soukromému.

Vzhledem k dsp&chim Evropského mezindrodniho prava soukromého se zd4 jeho
budoucnost pfiznivéj$i neZ kdy pfedtim. S tim souvisi i skutetnost, Ze je vnimdno jako
jedna z nejprogresivnéjSich casti prava ES. Bude tedy velmi zajimavé sledovat dal§t vyvoj

Evropského mezinirodniho prava soukromého.

Pokud se podivame trochu podrobnéii, prace tedy pfedstavila tfi rizné pravni systémy,
konkrétné pak Cesky, anglicky a evropsky, a jejich dpravu mezinirodniho prava
soukromého ohledné ptedmétu price. Divodem byla snaha pedstavit nékteré zakladni
problémy spojené se smlouvami o volb& soudu a prdva. Daldim divodem byla snaha
ukazat, Ze pfestoZe se vyrazné N3 tradice prdvni upravy common law a kontinetalnich

préavnich systémda, vysledky, ke kterym sice vedou rizné metody, byvaji velmi ¢asto stejné,
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Evropské mezinarodni pravo soukromé pak bylo pfedstaveno jako pravo, které je schopné

nalézt, a to velmi Gsp&iné, kompromis mezi témito dvéma svéty.

Price je rozdélena na dveé zakladni &asti. PrestoZe smlouvy o volb& prava a smlouvy o
volbé soudu maji mnoho spoleiného, toto rozdéleni umoZnilo podrobnéji popsat dileZitost
a 0¢inky obou typli smiuv. Zirovei to umoZnilo zafadit to této price asi jeji

nejambicioznéjii ¢ast, a to ¢4st o sepisovani smluv o volb& soudu, resp. mista Fefeni sporu.

Co se ty€e smluv o volbe soudu, byla téZ zafazena &4st 0 Hagské amluve, kterd ma ambice
stat se pravnim instrumentem s celosvétovymi G€inky. V &4stt ohledn& smluv o volbé
soudu bylo ugelem prace pfedeviim zvysit povédomi étendie o dilezitosti pouZiti téchto

smluv a ptedeviim pak o zdsadni roli precizniho formulovédni ustanoveni téchto smluv.

Co se tye smluv o volb& prava, zasadni je zména pravni Gpravy spo€ivajici v pfijeti
nového Nafizeni Rim I. Proto byly vyzdviZeny rozdily v pravni Gipravé pied a po prosinci
2009. Stim souvisi 1 uvedeni zajimavych podobnosti mezi Upravou pfedstavenou
Natizenim Rim I a eskym ZMPS, které jasn& prokazuji, ¥e prestoZe jde v pripadé ZMPS o

{1Z vice jak 40 let stary pravni instrument, stile ma co nabidnout.

Zavérem prace konstatuje, Ze vzhledem k tomu, Ze jsme dnes kaZdy stdle Castéji G¢astniky
pteshraniénich vztah(, a to aniZ si to ¢asto uvédomujeme, je velmi dileZité mit povédomi o

této velmi zajimavé Casti prava ES a sledovat jeji vyvoj.
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