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Abstrakt

Prace projednava a analyzuje fungovani reldtimové mezinarodni soudni
instituce s ohledem na jeji ulohu strazce mezindiracestni spravedinosti. Nejue
jsou pedstaveny okolnosti, jez vedly mezinarodni sgehstvi k fijeti nazoru, Ze je
treba na zaklad zkuSenosti s ad hoc trestnimi tribunaly vyivstaly Mezinarodni
trestni soud. Déle je diskutovan obggimského statutu jakoZzto zakladajici smlouvy
soudu, a pedevSim pak jeho jurisdikce zahrnujicid&iy podle mezinarodniho prava.
Prace analyzuje nejerfgunosti existence soudu, ale také relevantni argtyreati,
které \aci nému stoji v opozici. Realné fungovani soudu je destrmvano na
piikladech gti situaci, které soud v séasné dob vySetuje, a roviZ je analyzovan
proces ratifikac® imského statutu ¢eské republice.

Podstatnou pozornost poté praceénwje vysledkm revizni konference
v Kampale a nové definici ztou agrese, ktery byl smluvnimi strananiijat, a nel by
byt zahrnut do jurisdikce soudu n#&je v roce 2017. Analyza &ni noveho zléinu se
sousted'uje na relativd Uzkou jurisdikci soudu &&i zlo¢inu agrese, a rowi na
specifické podminky vykonu jeho jurisdikce a s Bouvisejici roli Rady bezpeosti
OSN. Na zakla#l provedenych analyz jsou pak vyvozovany konkréévery. Prestoze
soud neni v salasné dob schopen vySébvat vSechny zkiny podle mezinarodniho
prava v univerzalnim #titku, jeho vznik a fungovani vyznamrprispely k rozvoji
spravedInosti v mezinarodnim trestnim pravu.

The purpose of the thesis is to discuss and andlyserelatively recently
established international institution in terms tsf proposed role as the guardian of the
international criminal justice. Firstly, the circgtances are introduced that led the
international community to the idea of creationaopermanent International Criminal
Court. Furthermore the content of the Rome Stadntk the jurisdiction of the Court
covering crimes under international law are disedsg he thesis deals not only with
the Court's advantages, but also with the releagtiments of the states that are in
opposition of the Court. Moreover an insight intee tfive current investigations is
provided and the process of the Statute ratificaticthe Czech Republic analyzed.

An important attention is devoted to the reviewfeoence in Kampala and the
new definition of the Crime of Aggression that wacepted and should be activated
after 2017. The analysis of the amendment condestn problems resulting from the
narrow definition of the new crime and the specdanditions for the exercise of its
jurisdiction that are related to the role of the B¢curity Council. Based on the
analyses from the thesis it is appropriate to aahelthat although the Court is at the
time not able to investigate every committed crimegler international law in a
universal view, its establishment and operationehewntributed meaningfully to the
development of justice in international criminalila
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UVvOD

Jiz v daleké historii bylo integralni s@asti pravnich systéimednotlivych stal
pravo trestni, jehoz cilem bylaguevSim udrzovat &ty minimalni standard chovani
jedinal v dané spolkosti, ktei tvorili jeji obyvatelstvo. To pak podléhalo panovnikovi
ktery nebyl ze svého jednani odgday, a mohl tedy vokhdisponovat nejen svou moci,
ale také uzemindi samotnym obyvatelstvem. Pagidbyla role panovnika oslabovana
riznymi dokumenty, které zaji§valy lidu ukita zakladni prava a svobody.

V pribéhu vyvoje se pak respekt k zakladnim lidskym pravstaval jednim
z klicovych faktofi na cest prerodu &chto spolénosti v demokratické pravni staty.
Takzvana kultura beztrestnosti jedince za viastdh@ni bez ohledu na jeho formalni
postaveni ovSem ani dnes fedeni pojmem minulosti. Nejen historicka, ale | &nath
zkuSenost ukazala, Z@nnost vnitrostatnich soudnich orgd#asto sama o séeni
schopna zajistit stihani a spravedlivé potrestanhatel téch nejzavazgjSich zlaing,
jimiz je ohroZzeno mezinarodni spéémstvi jako celek. V jibéhu dvacatého stoleti si
tak tradén¢ vnitrostatni trestni prdvo postuprziskalo své pevné misto i v pravu
mezinarodnim.

Mezinarodni pravo byva trami¢ definovano jako soubor norem, které upravuji
vztahy mezi staty. To samorejme v zasad plati nadéle, je aleieba fici, Ze od
ctyricatych let dvacatého stoleticzaa byt relevantnim subjektem mezinarodniho prava
také jednotliveC.A to pra ve dvou jmenovanych oblastech, jimiZ je ochradakyych
prav a mezinarodni trestni soudnictvi.é¢hto gipadech se i jedinecihe dovolavat
mezinarodniho prava, resp. ng§ muaze byt gimo aplikovano. Pravlidska prava a
mezinarodni trestni pravdqaistavuji viastirizné perspektivy tého? problérfidedna
vymezuje ukity prostor, do 8hoz nesmi byt jednotlivci zasahovano a druteptavuje
sankci @i hromadném poruSovanichto prav. V SirSim pojeti a s ohledem na jebel U

! Vedle Magna Charta Libertatum v Anglii v r. 12365jedna natiklad o anglickyBill of Rightsv r. 1689,
americkou Deklaraci nezavislosti v r. 1776 a framsikou Deklaraci praglovéka a oltana v r. 1789.

2 SUDRE, FMezinarodni a evropské pravo lidskych praeklad Malenovsky, J. 2. vyd. Brno :
Masarykova univerzita, 1997, s. 20.

% Je ale vhodné #daznit, e mezinarodpravni subjektivita jednotlivce se od subjektivityti Gi
mezinarodnich organizaci kvalitativndliSuje, a to fedevSim s ohledem na jejich normotvornou
zpasobilost. Vice ViZEPELKA, C.; STURMA, P.Mezinarodni pravo vejné 1 vydani. Praha : C. H.
Beck, 2008, s. 85— 92.

“ DE THAN, C.; SHORTS, Bnternational Criminal Law and Human Rightsondon : Sweet &
Maxwell, 2003, s. 12.



je pak vhodné mezinarodni pravo definovat jako soyibavnich norem, které zajigi
mirovou existenci a plynuly vyvoj mezinarodniho legenstvi>

Mezinarodni trestni pravo je relat&ymovym pravnim odstvim a jako takové
probihd markantnim vyvojem. Na zakiadkuSenosti ad hoc trestnimi tribunaly
v devadesatych letech byl v roce 1998 podepsanRirasky statut, na jehoz zékkad
vznikl Mezinarodni trestni soud, ktery ma mit uma&ni pisobnost a jehozéélem je
trestat ty nejhorsi ztony podle mezinarodniho prava — genocidugirlg proti lidskosti,
valetné zlainy a zlain agresé’ Novy staly soud ma nemalé ambice, a to stat se
pielomovou instituci, ktera zéni dosud mnohdy reny pristup mezinarodniho
spol&enstvi a stane se¢ianym nastrojem v boji proti vySe zn@mym zlatinam.
Otazkou je, zda v tom bude @sSpy.

Rigordézni praci na téma ,Aktualni vyvoj mezinarodnéstni justice a nav
definovany zlgin agrese” jsem zvolil, jelikoz povaZzuji problenkati vzniku a
fungovani Mezinarodniho trestniho soudu za niigda zajimavou a dleZitou. Roviz
moznost rozgeni jeho jurisdikce o n@vdefinovany zlgin agrese je pak vyznamnym
vyvojem v této oblasti mezinarodniho prava a zaghitsi tak podle mého nazoru
pafi¢nou pozornost.

V piedlozené praci budou podrobeny komplexni analyzvigia fungovani
Mezinarodniho trestniho soudu a kriticky hodnocerijté kontroverzni otazky tykajici
se jeho fungovani. Nejprve budou sm& popsany historické udalosti, které vedly ke
vzniku daného soudu a jetad hoc predchidci. Dale je ¥novan patebny prostor
Rimskému statutu jakoZto zakladajicimu dokumentu iMeadniho trestniho soudu,
popisu a analyze jeho obsahu gedevsim jurisdikci soudu, jez byva ze strany
piedstavitel ne¢kterych stai kritizovana. Roviz bude iteba se zabyvat postojichto
stati a celkovym kritickym rozborenRimského statutu. Dale bude fungovani soudu
demonstrovano naiipadech, které jsou waktualré reSeny, a v neposlediad je
vénovan prostor implementadimského statutu ¢eské republice. Vyushim préace

pak bude analyza vysletlkevizni konference, na niz byl#éjpta nova definice zknu

> MALENOVSKY, J.Mezinarodni pravo vejné, jeho obecnéast a pordr k jinym pravnim systéim,
zvlase k pravuceskémub. vyd. Brno : Masarykova univerzita, 2008, s. 15

®V sowsasnosti neni soud jurisdikcigi zloginu agrese nadan. Analyza této problematiky je lodsa
kapitoly 8 gedloZzené préace.



agrese. Na z&v budou shrnuty ziskané poznatky a z nich vyvozaenigé zawry o této
v mezinarodnim pravu relatigmové soudni institudi.

V navaznosti na obsah a cile mé prace jsem si \@tanasledujici kritickou
pracovni hypotézuVytvoienim a fungovanim Mezinarodniho trestniho soudu a
naslednym rijetim nové definice zldinu agrese nebyl dosud dostat&é zaplnén
deficit spravedInosti v mezinarodnim trestnim pravu V zawru prace pak chci na
zaklad provedenych analyz rozhodnout o jejim potvragniyvraceni.

Na tomto mist bych roviz chgl téma mé prace blize specifikovat a zuzit tak,
aby bylo mozné v ramcifpdepsaného rozsahu rigorézni prace proniknoutityan
oblastech vice do hloubky. \gdloZzené praci nebude detdilnanalyzovana
trestrépravni a procesmravni problematika, ani praktickériklady probihajicich
proces ¢i fungovani jednotlivychad hoc trestnich tribundl. Naopak problematika
zdivodreéni opodstaténosti vzniku Mezinarodniho trestniho soudu, jehasflikce a
kriticky rozbor zakladajiciho dokumentu, dale olasti ratifikatniho procesu Ceské
republice, a v neposledifact pak vys¥tleni a analyza navdefinovaného zkinu
agrese kbiovym obsahemigdlozené prace budou.

V préci, kterd je po obsahové strance zpracovgmadinci 2010, budu vyuzZivat
jednak metody deskriptivni, jednak analytické, &tdrudou zawkteny na stanoveni
pii¢cin jednotlivych jevi. Dale vyuZiji metody komparace, literarni reSerée
v neposlednfac metody syntetické, jejichz pomoci budu na za&kldicich informaci

vyvozovat utité zavry.

" Pro &ely predlozené rigor6zni prace je mezinarodnim praventmoimezinarodni pravo iejné.



1 Historicky vyvoj a vznik mezinarodniho trestnihoprava

Kdyz ve ticatych actyricatych letech dvacatého stoleti vrcholiégstavitelé
nacistického Nmecka vymysleli, jak realizovat svou politickou iijnbyli si dolbre
védomi toho, co se stalo vigehu 1. s¥tové valky v Arménii. A roviz toho, jak
rychle se na tehdejSi udalosti ,zapatai a Ze nikdo nebyl postaveniqa soud.
V pribéhu let 1915 a 1916 bylo na Uzemi tehdejSi OsmatiSképlanovié zabito na
1,5 milionu Arméia z celkového p&tu 2 — 2,5 milionu, kté Zili v Osmansk&isi na
Gzemi dnesniho Turecka. Hlavni vinici, tedggstavitelé tehdejSi mladoturecké viady,
se u soudu nikdy neobjevii.

Rovrez snahy o potrestaniipodai 1. swtové valky vySly naprazdno. Spojenci
na zaklad ¢l. 227 Versailleské mirové smlouvy prosazovali, &y némecky cisa
Vilém |l trestre stihan pro ,nejhrubsi poruseni mezinarodni morakyposvatnosti
smluv.® Za timto @elem n& byt zifzen zvlastni soud sloZeny Ztpsoudd, a to
z USA, Spojeného kralovstvi, Francie, ltdlie a Jemba.’® K soudu s byvalym
némeckym cistem ale pro politickou neochotu Nizozemi, které nmskytnulo azyl,
nikdy nedoslo.

Mezinarodni trestni pravo se zé&ina z mezinarodniho prava dgnovat po
slova smyslu Ize vnimat mezinarodni trestni préakm jpravni odétvi sestavajici ze
¢tyt dimenzi. Bmi jsou samotné mezinarodni trestni pravo, nadméyodsp. evropské
trestni pravo, pravni pomoc v trestni oblasti aauar aplikace trestniho prava
v situacich s mezinarodnim prvkethSamotné mezinarodni trestni pravo pak lze
v uzsim smyslu chapat jako soubor norem mezinadhodprava, tykajicich se trestani

jednotlival, kteff se dopustilting, pro jejichZ postih jereba mezinarodni spoluprate.

8 KURANIAN, A. Prvni genocida XX. stoletMezinarodni politika2000,¢. 3, s. 32 — 34.

°V originéle for a supreme offence against international moyadind the sanctity of treatiesiz
SCHABAS, W. A.An Introduction to the International Criminal Cou€ambridge : University Press,
2001, s. 3.

1 MALENOVSKY, J. Zapomenuté a falzifikované, znamjests nenapsané kapitoly Sedesatileté
epopeje VSeobecné deklarace lidskych pPaavnik 2009¢. 1, s. 44.

v originaleVélkerstrafrecht, Supranationales, insbes. Eurogtéés Strafrecht, Rechtshilferecht,
Strafanwendungsrechtiz SATZGER, Hlnternationales und Europaisches Strafred®@den-Baden :
Nomos, 2005, s. 24 — 27.

2 HENDRYCH D. a kol Pravnicky slovnikPraha : C. H. Beck, 2001, s. 344.



Zakladnim elementem a zéardivativodem vzniku mezinarodniho trestniho
prava jezlotin podle mezinarodniho prava Casses€ uvadi, Ze aby bylo jednani
kvalifikované jako zIdin podle mezinarodniho prava, jeba, aby kumulativhobsahlo
nasledujiciétyii teze. Musi jit jednak o poruseni mezinarodnihgcefmvého prava,
jednak o poruseni pravidel, které chrani hodnet¥ j$ou povazovany zalézité celym
mezinarodnim spotenstvim a tudiz zavazné pro vSechny staty a jesoetiDale musi
existovat obecny zajem na pa@ieani takovych zléina a v neposledmiad zdiraziuje,
Ze v takovém fipact nenize Zadny stat namitat imunitu pachatele.

V klasickém pojeti, které se odviji od Statutu Ndyerského tribunalu, pat
mezi zl&iny podle mezinarodniho prava kategorie, a talociny proti miru, valeéné
zloginy a zloginy proti lidskosti.** Z posledniho jmenovaného se pgzdydélil zlogin
genocidy, ktery byva pro svou zavaznost wvasamostath Autori se shoduji, Ze jde o
jednani osob, jehoZ trestnost ma pravni podkl&dch@ v mezindrodnim pravu. To
znamena, Ze mezinarodni pravo stojéchto gipadech na mistzakona pro &ely
trestniho postihu, a to bez ohledu na to, zda ael@N vnitrostatni pravo trestnost

urcitého jednani stanovi ne.

1.1 Soudni tribunaly ad hdd

Jiz v mezivaléném obdobi bylo na zakladrpkych zkuSenosti vypracovano
nekolik navrhi na zizeni mezinarodniho trestniho soudu. Ty se atd milkdy nestaly
oficialnim dokumentem, nebo neziskaly fietiny p@et ratifikaci. Diky nedostatku
politické vile pro tyto pokusy tedy Zadny staly mezinarodrsttresoud vytvien nebyl.
BohuZel ale odiicatych let 20. stoleti doSlo na@znych mistech sta k rékolika
hromadnym zldinim. Po jejich spachani existoval v rAmci mezinarbdrspoléenstvi

konsenzus, Ze jgdba pachatelerpdvést ped soud a potrestat. Vzhledem k tomu, Ze

13 CASSESE, Alnternational Criminal Law Oxford : University Press, 2003, s. 23 — 24.

14 STURMA, P.Mezinarodni trestni soud a stihanidtoi podle mezinarodniho prav&raha :
Karolinum, 2002, s. 9 — 16.

15 7Zdrojem mnohych informaci z této subkapitoly jegnaska prof. Pavla Sturmy, ktera byla obsahem
odborného semiité uspdadanéhdeskou narodni skupinoAssiciation Internationale de Droit Pénal
(AIDP), jenz byl usptadan k problematice implementace Statutu Mezindhadinestniho soudu do
pravnihoraduCeskeé republiky, viz STURMA, P. Historie a charakiegzinarodniho trestniho soudu. In
Problémy implementace Statutu Mezinarodniho trestsbudu do pravnihgadu Praha : C. H. Beck,
2006, s. 1 — 25.
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ale neexistoval Zadny mezinarodni soud, ktery bynku byl gislusny, byly v takovych
piipadech vyvéeny mezinarodni trestni tribunaly pro dany konkirgdiipad, tedyad
hoc Prvnimi z nich byly dva trestni tribunaly po 2¢étova valce, dalSi zaly po
dlouhé pomlce néasledovat az vilpthu devadesatych let 20. stoleti. Z nich prvni dva

byly ztizeny Radou bezprosti OSN, nasledujici pak majicitou hybridni povahu.

1.1.1 Mezinarodni vojenskeé tribunaly po Il. s¥tové valce

PrestoZze vznik mezinarodnich vojenskych tribin& Norimberku a Tokiu
v sol® nesl doznivajici charakter starSiho mezinarodnphédva valéného, které
umoziovalo okupa@nim mocnostem ustavit prozatimni justici, staly digdezitym
milnikem ve vyvoji mezinarodniho trestniho pravés@hem kritiky je tzvSiegerjustitz
tedy soudnictvi podlete viteza. V jejim rdmci byva krom retroaktivity namitano, ze
se rekteri soudci podileli na vypracovani statutu soudu dngatrestniiizeni proti
spojeném vedeno nebylo, napohledr# vojenské nutnosti bombardovani Di&n'®
nebo velmi rozsahlych ztrat Zivotcivilistt nasledkem shozeni atomovych bomb
na HiroSimu a Nagasaki. Podstatnym milnikem se fytocesy staly jf@devsSim na
zaklad toho, Ze v jejich ramci nebylo aplikovano vnitidsii, ale mezinarodni pravo.

V srpnu 1945 tedy byla witnymi mocnostmi fijata Dohoda o stihani a
potrestani hlavnich valaych zl@&incia evropskych zemi Osy, gipojenym Statutem
Mezinarodniho vojenského tribunalu v Norimberku, tzv. Londynskéa charta. V jejim
ramci byly definovanyit skutkové podstaty — zémy proti mirul’ valesné zlainy a
zlociny proti lidskosti.

Po procesu byla Valnym shrom&adéim OSN powtrena Komise pro mezinarodni
pravo, aby vypracovala Kodex zlat proti miru a bezpmosti lidstva. Komise v roce
1950 zformulovala nasledujici Zasady mezinarodnfgrava, tzv. norimberské

zasady*®

1 SATZGER, H.Internationales und Europaisches Strafredd@den-Baden : Nomos, 2005, s. 153 - 154.
17 Zlo&in proti miru je v soéasnosti chapan a nazyvan jakocaoagrese. Velmi zjednodugese jedné o
piipad, kdy ugity stat vojensky napadne stat jiny.

8 STURMA, P.Mezinarodni trestni soud a stihanidtai podle mezinarodniho pravRraha :

Karolinum, 2002, s. 44 - 48.
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|. Kazdy, kdo spachéin, zakladajici zI¢in podle mezindrodniho prava, odpovida
za tentaiin a podléha trestu.

Il. Skut&nost, Ze vnitrostatni pravo neuklada trestira zakladajici zldin podle
mezinarodniho prava, nezbavuje pachatele oipwsti podle mezinarodniho
prava.

[ll. Skute&nost, Ze pachateinu, ktery zaklad4 zkn podle mezinarodniho prava,
jednal jako hlava statu nebo odgdmy viladni cinitel, nezbavuje ho
odpowdnosti podle mezinarodniho prava.

IV. Skut&nost, Ze Bkdo jednal podle itkazu své vlady nebo n&deného,

nezbavuje ho odp@dnosti, n#l-li skutesnou moznost moralini volby.

Norimberské zasady definovaly jadro mezinarodniasthiho prava pro druhou
polovinu 20. stoleti a vztah jedince, statu a m@&zdniho spok&enstvi. Slovy jednoho
z rozsudk tribundlu: ,Zlatiny podle mezinarodniho prava jsou pachany lidng, n
abstraktnimi subjekty, a jedirpotrestanim konkrétnich pachat&ichto zla&ind mohou
byt ustanoveni mezinarodniho prava vynucefla.

Na zaklad Statutu Norimberského soudu byl re¥nv Tokiu analogicky &zen
velmi podobnyStatut Mezinarodniho vojenského tribunélu pro Dalnyvychod, a to
pouze na zakladVyhlaSeni generala MacArthura. Zajimavosti v gaavislosti je, Ze
v tokijském procesu na rozdil od jinych nikdy nebgluzen japonsky cis#lirohito, a
to vzhledem ke specifické kulte, ve které pozivala ciska rodina vysokou autoritu
japonského obyvatelstvaigstoze existovaly ikazy o tom, Ze uité piikazy ke

spachani zkini sam vydavaf:

19 Celkow bylo definovano sedm norimberskych pringijeZ mimo jiné obsahuji tehdejsi definici
zlo¢int podle mezinarodniho prawéli zlocint proti miru, valénych zl@&ina a zlagint proti lidskosti.

Viz Principles of International Law Recognized in thea@er of the Nirnberg Tribunal and in the
Judgment of the Tribun#@bnline]. UN Treaty Collection [cit. 2010-12-1@postupny z WWW:;
<http://untreaty.un.org/ilc/texts/instruments/espldraft%20articles/7_1_1950.pdf >.

Y BROOMHALL, B. International Justice and the International Crimir@ourt: between Souvereignity
and Rule of LawOxford : University Press, 2003, s. 19 — 20.

2L SUNARDI, T. Mezinarodni trestni soud a jeHeqchidci. Mezinarodni vztahy2000,&. 1, s. 39 — 41.
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1.1.2 Mezinarodni trestni tribunal pro byvalou Jugslavii

Po skoweni studené valky byla pozornost mezinarodniho edpoktvi vice
sousted®na na lokalni konflikty ajg@devsim na vatay konflikt, ktery se odehraval na
Uzemi byvalé Jugoslavie, tedy v Evéppejiz stabilita je v zagimu mnoha &avych
mocnosti. Mezinarodni trestni tribunél pro byvallugoslavii [nternational Criminal
Tribunal for the former Yugoslavi@dCTY) byl z¥izen Radou bezpé&nosti OSNV roce
1993 rezoluci¢. 827 podle kapitoly VII Charty OSN, jejiZiaky jsou pro vSechny
clenské staty OSN zavaznéreBto byva pedevsSim ze strany obZzZalovany¢hsto
zpochyliovana samotna jurisdikce soudu.

Na rozdil od d@ivéjSich tribunal ale nebyl #Eizen vitznou stranou a tribunal byl
piislusny soudit jednotlivce kterékoliv strany w&lého konfliktu, kt& se dopustili
poruseni mezinarodniho prava. Tim byingn dalSi krok k odstrami nespravedinosti
mezinarodni trestni justice. Nejvy§Sim moznym &mstbyl také oproti souan
poval&nym namisto trestu smrti trest doZivotniho &ésvobody.

Soud sidli v Haagu, a co ses¢yjehojurisdikce, z hlediska mistni &asové
piislusnosti je soud opravn ke stihani zl&ina, které byly spachany na uzemi byvalé
Jugoslavie, a to od 1. ledna 1991. Z hlediska pegd @isluSnosti je oprawm
vykonavat svojicinnost pouze ve vztahu k fyzickym osobantcka gisluSnost soudu
byla stanovena tak, Zze Mezinarodni trestni tribupd byvalou Jugoslavii stihi
nasledujici zloiny:

« zAvaZna porudeni Zenevské Umluvy z 12. srpna 1949
e poruSeni vakného prava a okigju
e genocida

» zlociny proti lidskosti

Jurisdikce tribundlu je ve vztahu Kk jurisdikci ndnéch soud zaloZena na
principu konkuretinim, kdy narodni soudy jsou sice séig prislusné, ale ICTY je

narodnim souiim nadazen. Tedy po vyroku ICTY jiZz nenitipad gezkoumatelny

2 7pochytiovana byva legalita tribunélkonkrétré e Rada bezpaosti OSN je na zéakladCharty OSN
nadana pravomoci rozhodovat &ech mezinarodni bezfyeosti, ale nema pravomoc judicialni.
2 PENKAVA, P. Mezinérodni trestni soud pro byvalou Jsigwii. Bulletin advokacie2006¢. 6, s. 41.
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narodnim soudem, kdezZto ICTY musi byt na Zadosityupiipad projednavany
narodnim soudemigedan, picemz mize gezkoumat i zléiny narodnimi soudy jiz
projednane, pokud k tomu ma relevantivat. Jedna se tedy o princip konkuhen

jurisdikce s prioritou mezinarodniho tribunalu.

1.1.3 Mezinarodni trestni tribunal pro Rwandu

V devadesétych letech 20. stoleti se v africké Riwatupiovalo nagti mezi
prislusniky etnickych skupin Hutu a Tutsi, které whwlilo udalostmi v roce 1994, kdy
bylo hutuskymi milicemi Bhem pouhych sto dni zavraaw @iblizné 800 000 Tutsi,
piipadré i umirrenych Hutui. Nasledkem konfliktu bylo takéfiplizné 2 miliony
uprchliki. PrestoZze OSN #la na mist své mezinarodni jednotky a o situacélan
informace, nebylo mezinarodni sp@#astvi schopné rychle zareagovat a udalostem
zabranit.

Nasledr byla jeS¥ v roce 1994 vydana rezoluce Rady Beénmsti OSNE. 995
podle kapitoly VII, jiz byl po vzoru ICTY zaloZen é#inarodni trestni tribunal pro
Rwandu [nternational Criminal Tribunal for RwanddCTR). Soud sidli v tanzanském
mésts Arusha, a co se & jehojurisdikce ,* oproti ICTY mé ¥cnou Fislusnost pouze
tii kategorii zl@inu, kterymi jsou nasledujici:

e genocida
» zlociny proti lidskosti

» porudeniglanku 3 spol&ného Zenevskym Umluvam a Dodatkovému protokolu
“25

Uzemni ag¢asova pisludnost se od Upravy ICTY rodn lisi. Jurisdikce se
nevztahuje pouze na Uzemi Rwandy, ale &vna Uzemi sousednich stad to za
podminky, Ze se jedna o Zloy spachané rwandskymi &my. Oproti ICTY, jehoz

jurisdikce jecaso¥ omezena jen gatkem, je ICTREasow limitovan pouze na ztiny

24 STURMA, P.Mezinarodni trestni soud a stihaniditoi podle mezinarodniho pravRraha :
Karolinum, 2002, s. 99 - 104.

% Tento bod definuje dité humanitarni minimum pro ¢hnské valky obsazené ve sgmlémel. 3
Zenevskych amluv z roku 1949 a rédrDodatkovy protokol Il z roku 1977, ktery obsahdto ¢lanku
rozviji a dopiuje. Tato definice fispéla zahrnutim vniniho ozbrojeného konfliktu k obsahovému
obohaceni kategorie véleych zl@ing.
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spachané od #zatku do konce roku 1994. Ohledrmztahu k vnitrostatnim souch je
ICTR upraven totozf) kdy je zaveden princip konkur&mi jurisdikce s prioritou
mezinarodniho tribunalu. Vzhledem ki&pachanych zkona se ovSem soud zatuje
pouze na osoby zodp&né za nejtSi masakry a paralein byl zalozZen
decentralizovany komunitni systém tZwacacasoudi, pired kterymi byla projednana
vétSina tehdejSich zéini.

Mezinarodni trestni tribunal pro Rwandu byl odiqtu porgkud nepravem ve
stinu svého starSiho bratra. Za dobu svélsmipeni ale us\dcil ze zlatinu jiz 44 lidi a
8 zprostil obvigni.?® Na za&atku prosince 2010 byl n#glad odsouzen lidephonse
Hategekimana, byvaly velitel tAboru Ngoma, za ge&hoa zld&iny proti lidskosti na

doZivoti?’

1.1.4 Zvlastni soud pro Sierra Leone

Od roku 1991 probihala v Sierra Leonetafiska valka, ktera byla provazena
zvla¥ krutymi metodami boje a ro¥d hromadnym zapojovanimétdkych vojak.
Zakladem miroveého procesu byla dohoda z Lomé v d@%9. Na Zadost prezidenta
Kabbaha zareagovala Rada benmsti OSN a v roce 2000iiala rezoluci¢. 1315,
kterou byl vyzvan generalni tajemnik OSN Kofi Anpaby s vladou sjednal dohodu o
zaloZeni nezavislého trestniho soudu. V roce 266¢2 byla mezi OSN a vladou Sierra
Leone podepsanmezinarodni smlouvao Zizeni Zvlastniho soudu pro Sierra Leone
(Special Court for Sierra Leon&CSL).

Je teba zdraznit, Ze se jednalo o novy tgpb vytvdeni mezindrodniho
trestniho tribunalu. Byvalé soudy byly vytemy bul’ na zéklad mnohostranné
smlouvy, nebo rezoluce Rady bezpesti OSN, a zatimco ICTY a ICTR maji charakter
pomocnych orgah OSN, Zvlastni soud pro Sierra Leone maijspravni zaklad

ve dvoustranné smlodvNevyhodou takové formy oprotiizeni soudu rezoluci Rady

% Casedonline]. International Criminal Tribunal for Rwda [cit. 2010-12-10]. Dostupny z WWW:
<http://www.unictr.org/Cases/tabid/204/Default.aspx
" News]online]. International Criminal Tribunal for Rwda [cit. 2010-12-10]. Dostupny z WWW:
<http://www.unictr.org/tabid/155/Default.aspx?id-8ilt.
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bezpénosti OSN podle kapitoly VIl je, Ze nezakladd powst spolupracovat
s tribunalem pro dal&f staty, na jejichZ Gzemi sbon nachézet pachatelé o ?

V ramci stréné charakteristikyjurisdikce soudu je feba fici, Zze \cna
piislusnost Zvlastniho soudu pro Sierra Leone zabrmg zakladl jeho statutu
nasledujici zldiny:

» zlociny proti lidskosti

« porudeniglanku 3 spoléného Zenevskym Umluvam a Dodatkovému protokolu
I

e jina zavazna poruSeni mezinarodniho humanitarniéesap

» Zlociny podle prava Sierra Leone

Uvedena ustanoveni jsou v zasgikevzata ze Statutu ICTR, ovSem s vyjimkou
zlo¢inu genocidy. Dale jurisdikce zahrnuje jind zavazpéruSeni mezinarodniho
humanitarniho prava stim, Ze ¥ybskutkovych podstat byl stanoven na zaklad
zlo¢ina charakteristickych pro konflikt v Sierra Leone.ufové podstaty dopuji i
urtité zavazné trestnény podle prava Sierra Leone. Co seéetyeritorialni jurisdikce,
vztahuje se pouze na Uzemi Sierra Leone acasovém obdobi od 30. listopadu 1996.
To byva gednetem kritiky, jelikoz ¢asova jurisdikce nepokryva obdobi cel€askée
valky.

Soud ma své sidlo v hlavnimést Sierra Leone Freetown. \fipact byvalého
liberijského prezidenta Charlese Taylora, kterypje svou Ulohu v atanské valce
v Sierra Leone obzalovan za vaié zlainy, pak byl jeho proces na zaktaazhodnuti
Rady bezpénosti OSN z bezgmostnich dvoda piresunut do nizozemského Haagu.

SCSL je na zé&klad zpisobu svého vzniku a také aplikovatelného prava
ozna&ovan jako tzv.smiSeny soud Jednak aplikovatelné pravo zahrnuje préavo
mezinarodni i vnitrostatni, jednak i sloZzeni sogtngenat je smisené, jelikoZz se na
jmenovani jednotlivych soudcv senatu podili jak generalni tajemnik OSN, taddal
Sierra Leone. Nutnéici, Ze model smiSenych trestnich tribungé relativi oswdcil,

uz proto, Ze se zakratko objevili jeho nasledovnici

%8 Jako piklad Ize uvést tehdejiho prezidenta Libérie GisariTaylora, ktery byl soudem obsina poté
prebyval v exilu v Nigérii, ktera jejdkolik let nechtla vydat.
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1.1.5 Mimaradné soudni senaty v KambodZi

Vroce 1975 se v Kambodzi ujala vlady ultralevicowdiganizace Rudi
Khmérove, jejiz vlada byla svrZzena vietnamskou azivaroce 1979. V rdmci své
politickeé linie zakazala jakékoliv nabozenstvi, Sta Skoly a z&ala fyzicky likvidovat
vSechny své politické odpce, giznivce kapitalismu a prakticky lidi s jakymkoliv
vzaélanim. V pabehu tchtoctyr let se stalo olti vyhlazovani cca 1,7 milionu lidi, coz
piedstavuje §inu obyvatelstva tohoto statu.

K dvaham o postihu zéini dosSlo z politickych @voda az v devadesatych
letech 20. stoleti. Vlada KambodzZe odmitla dopenil expeti OSN na vytvéeni ad
hoc mezinarodniho tribunalu pod zastitou OSN, kompsmim ieSenim tedy bylo
vytvoreni tribunalu, ktery bude s&ésti prdvniho systému KambodZze a bude sestavat
z mezinarodnich i narodnich soudcV roce 2001 byl tedy ze strany Kambodze
schvélen vznik Mimgadnych senétu soud KambodZze pro stihani zima spachanych
v dok® Demokratické Kambodze.

Jedné se tedy o smiSené soudni senaty, v jgjiciszlikci jsou trestn&iny jak
podle vnitrostatniho, tak podle mezinarodniho pra¥gemz nezalezi na o¢anstvi
pachatele. Senaty jsou nadanycmou gFisluSnosti ¢ trestnym cinam dle
vnitrostatniho prava — zabiti, feni a naboZenské pronésledovani, a dale dle
mezinarodniho prava — genocida, &y proti lidskosti, zavazna poruseni Zenevskych
amluv, niteni kulturnich statka zlasiny proti mezinarodé chrargnym osobant?

V Kambodzi byla tedy obZalovanatme prominentnich igdstavitel rezimu
Rudych Khméi. Témi jsou Kaing Guek Eav, &kdejSi velitel ¥znice S-21, kde se
provadtlo systematické vyhlazovani, ktery jéepdivan ,Duch”, dale Nuon Chea, tzv.
soudruh¢. 2, leng Sary, byvaly ministr zahrahi jeho Zena leng Thirith, byvala

ministryns pro socialni ¥ci, a Khieu Samphan, byvaly prezidéh/ cervenci 2010

9 Dle vnitrostatniho prava — zabiti, teni a naboZenské pronasledovani podle kambodZsistniho
zakona z roku 1956, dle mezinarodniho prava — géagmdle Umluvy z roku 1948, zimy proti
lidskosti podle Statutu ICTR, zavazna poruseni ¥skgch Gmluv z roku 1949, #ni kulturnich statk
podle Umluvy na ochranu kulturnich statka ozbrojeného konfliktu z roku 1954 aditty proti
mezinarodd chrarinym osobam podle Umluvy o zabein a trestani trestniafini proti osobam
pozivajicim mezinarodni ochranyetré diplomatickych zastugicz roku 1973.

%0 KambodZa otevira bolestnou minulfmtline]. Hospod#ské noviny [cit. 2010-11-12]. Dostupny

z WWW: <http://hn.ihned.cz/c1-34531660-kambodzasntebolestnou-minulost>.
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dosgl k verdiktu prvni z pipadi, v némz byl Kaing Guek Eav odsouzen k trestu &dn
svobody v délce 35 let, jenZ mu byl naskedmirnsn na 19 let’

1.1.6 Zvlastni tribunal pro Libanon

Dne 14. anora 2005 doSlo v Libanonu k masivninrorigtickému utoku, kdy
nasledkem vybuchu auta plného trhavin zahynul {8hgiedseda libanonské viady
Rafig Hariri a dalSich 22 osob. Na konci roku padadibanonska viada OSN sizeni
tribundalu, ktery by soudil osoby zodp@né za dany Utok. Na zakkadezoluce Rady
bezpénosti 1757 z 30. kitna 2007 s fipojenou Dohodou mezi OSN a Libanonskou
republikou, jejiz pilohou je Statut tribunalu, byl tedy zaloZzen ZwaStribunal pro
Libanon Special Tribunal for LebangnSTL). Jurisdikce tribunalu pak trhe byt
rozSkena mimo uvedeny teroristickyin pouze v pipad zjiSténi, Ze jiné utoky
v Libanonu mezi 1. 10. 2004 a 12. 12. 2005 jsoimgotcinem podle zasad trestni
spravedInosti spojeny a jejich povaha a zavaZzmostgvnatelna s Utokem ze 14. Unora
2005%

Z hlediska srovnani ad hoctrestnimi tribunaly, které byly diskutovany ve eys
uvedeném textu, pak Zvlastni tribunal pro LibangRazuje uéité odliSnosti, které je
vhodné uvést®

1. Prestoze mil tribunal vzniknout na zakladdvoustranné Dohody, vzhledem
k problénim s ratifikaci byl aktivovan na zakladezoluce Rady bezpeosti
OSN, ktera tak nahradila uvedenou smlouvu.

2. Vécna jurisdikce tribunalu nezahrnuje Zadny zeSinlp podle mezinarodniho
prava, pouze uvedeny bombovy teroristicky Utokedna se tedy o tribunal na
jedno pouZziti.

3. Pres swj mezinarodni zéaklad a smiSené slozeni soudplikuje tribunal

libanonské vnitrostatni trestni pravo.

31 Kaing Guek Eayonline]. The New York Times [cit. 2010-12-10]. Btapny z WWW:
<http://topics.nytimes.com/top/reference/timestefpeople/k/kaing_guek eav/index.html>.

%2 Mandate and Jurisdictiofonline]. Special Tribunal for Lebanon [cit. 201@-10]. Dostupny z WWW:
<http://www.stl-tsl.org/section/AbouttheSTL>.

% CEPELKA, C.; STURMA, P.Mezinarodni pravo vejné 1 vydani. Praha : C. H. Beck, 2008, s. 786.
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Sidlo soudu je v Haagu a v s@asné dob probiha vysSebvani gipadu. Jiz od
pocatku byly na libanonské strarvelmi patrné nazory, Ze za uvedenym Utokem stali
nekteri vysoce postaveni syrstfquistavitelé, coz umaoval jisty nedostatek spoluprace
s tribundlem ze strany Syri¥.V sowasné dob, kdy se oekava vydani prvnich
obvirgni, se vtomto ohledu obraci pozornost rekteré \adéi predstavitele Siitské
militantni organizace Hizball4Hh.

Court Tribunal | Status

created
International Criminal Tribunal | 1993 161 indicted: 63 sentenced, 12 acquittedefi8ned to
for the Former Yugoslavia national court, 36 indictments withdrawn, 35 pesson
(ICTY) trial, 2 fugitives
International Criminal Tribunal | 1994 52 cases completed: 44 sentenced, 8 acquierhses
for Rwanda (ICTR) in progress, 10 fugitives
Special Court for Sierra Leone | 2002 13 indicted: 8 sentenced, 3 deceased, 1\agifiharles
(SCSL) Taylor on trial
Extraordinary Chambers of the| 2006 4 senior Khmer Rouge leaders indicted, 1 seatéto 19
Courts of Cambodia years
Special Tribunal for Lebanon 2007 Investigationts@d no indictments yet

Zdroj: The Economista zéaklad informaci soud,”® stav k 27. 11. 2010.

1.1.7 Zvlastni soudni panely na Vychodnim Timoru

Byvala portugalskd kolonie Vychodni Timor byl odkwo 1975 okupovan
indonéskymi ozbrojenymi silami. Na zaktadohody mezi Indonésii a Portugalskem
bylo pod dohledem OSN v roce 1999 usmtano referendum, ve kterém sectvrtiny
obyvatelstva vyslovily pro nezavislost. Ta byla lagena 20. kitna 20023 pred
referendem aiedevSim po vyhlaseni jeho vyslédke vSak vychodotimorské milice
podporované indonéskou armadou dopdygiocetnych nasilnosti.

Na zéklad toho pgijala Rada bezpmosti OSN rezoluct. 1264, kterou byla
zaloZzena fitomnost mezinarodnich sil na osttoa déle byla zaloZenaiéthodna

% SWART, B. Cooperation Challenges for the Specidinal for LebanonJournal of International
Criminal Justice 2007,¢. 5, s. 1160 — 1163.

% Can there be justice as well as stabilifgPline]. The Economist [cit. 2010-12-10]. Dostypn

z WWW: <http://www.economist.com/node/17463379>.

% |n the dock, but for whatfdnline]. The Economist [cit. 2010-12-10]. DostypnWWW:
<http://www.economist.com/node/17572645>.

7 ZBORIL, Z. Vychodni Timor — nejmladsi stat file OSN.Mezinarodni politika2008.. 4, s. 11.
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sprava OSN na Vychodnim Timoru (UNTAET). Z jejihodpétu pak byly vytvdeny
Zvlastni panely sloZzené z vychodotimorskych a mé@mdnich soudg tak jako
v pripad SCSL s majoritou mezinarodniho prvku.

Z hlediskajurisdikce nebylo podminkou osobnitiplusnosti wité konkrétni
obc¢anstvi. \kcna gFislusnost byla upravena pro &imy genocidy, valené zlainy,
zlo¢iny proti lidskosti, vrazdu, mieni a sexualni trestnény, a to v obdobi mezi 1.
lednem a 25iijnem 1999. Aplikovatelnym pravem pak bylo indor&gkestni pravo
Vv pripact, Ze je slditelné s mezinarodnim pravem deg@pisy vydanymi UNTAET.
Definice genocidy bylaievzata z Umluvy proti genocidz roku 1948, definice ndeni
z Umluvy proti mieni a jinému krutému, nelidskému nebo ponizujicrachazenéi
trestani z roku 1984.

Definice zl@int proti lidskosti a valenych zla@inua byly pak gevzaty z jiz
vzniklého Rimského statutu Mezinarodniho trestniho soudu. €ayée predavani
obvirenych, je tebafici, Ze se soud potykal sditymi problémy, jelikoZ indonéskeé
Giady nebyly odp&atku ochotny se Zvlastnimi panely navzdory daéhedJNTAET

pIné spolupracovat.

1.1.8 Soudni systém v Kosovu

Nasledkem etnického konfliktu mezi Srby a Albandkasovu byla vojenska
intervence Severoatlantické aliance proti Svazeypéiblice Jugoslavie a naslédoyla
uzawena mezidmito subjekty dohoda o stazeni jugoslavskych oamygh sil. V roce
1999 pak byla fijata rezoluce Rady bezfmosti OSN, kterd umoznila vytseni
docasné spravy OSN v Kosovu (UNMIK). Tou byldijato naizeni, kterym bylo
umozréno vytv&eni smiSenych sertéta &asti mezinarodnich soudl@ prokuratai.

UNMIK nespecifikuje konkrété trestnéciny, pro jejichz projednavani by gty
byt tyto senaty zapojeny, ale poskytuje tuto moEnm® pipad pochybnosti o
nestrannosti procesu. Zalobce, oliviin a obhajce ma pravo ¥ipad: projednavani
,zavaznych zléini“ pozadat UNMIC o zapojeni mezinarodnich saudebo Zalobi.*®

Tim se tedy liSi od Zvlastnich pafieha Vychodnim Timoru, které &y upravenu

% ZAHAR, A.; SLUITER, G.International Criminal Law Oxford : University Press, 2008, s. 11 — 12.
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specialni ¥cnou gisluSnost. V Kosovu se tedy jednd o vnitrostatnidgodoplréné

mezinarodnimi soudci.

1.1.9 Vrchni iracky trestni tribunal®

Po vojenskeé intervenci v Irdku a padu rezimu SagdéAomsseina byl v roce 2003
byvaly irdcky prezident zajat.fiPzvaZzovéani, jakym zisobem by mohli byt souzeni
pachatelé zlginu, ke kterym na Uzemi Irdku dochazelo, se nabiz&kolik variant.

Jednak to byl vznik soudu rozhodnutim Rady beéapsti OSN po vzoru ICTY a
ICTR, které jsou ale relati¢nndkladné a pomalé. DalSi moznosti byl vznik snéBen
soudu po vzoru Zvlastniho soudu pro Sierra LeordoVy typ ale nebyva financovan
z rozp@&tu OSN, mohou se proto naskytnout problémy s jehantovanim. Rowz
v pripact soudu, ktery nebyl vytwen na zaklagirezoluce Rady bezpeosti OSN podle
hlavy VII, schazi povinnost stase soudem spolupracovat. Iracka strana nakonaatrv
na zapojeni vlastniho soudnictvi a ré¥nzachovani trestu smrti, coz prakticky
vyloucilo variantu mezinarodniho tribunalu.

Byl tedy gijat zakon o statutu Irackého zvlastniho souduoighrisdikce se
vztahovala na obdobi od 1@ervence 1968 do 1. kina 2003 a mohl soudit iracké
obtany a osoby s trvalym pobytem na Uzemi Ir&kieho ¥cna jurisdikce zahrnuje
genocidu, zleiny proti lidskosti, valéné zl@iny a #i trestnéciny podle irackého prava.
Definice prvnich #fi jmenovanych jsou v zasadgievzaty ze Statutu Mezinarodniho
trestniho soudu a trestnymiiny podle irackého prava jsou pokus o owbvani a
zasahovani do vykonu soudni moci, plytvani narodmdmdy a véejnymi zdroji a v
neposlednfadé zneuziti pravomoci a provéuli politiky, jez mize vést k hrozbvalkou
nebo pouziti ozbrojenych sil Iraku proti jiné aradzemi.

Zajimavosti je, Ze posledni jmenovany je vlasttocin proti miru, resp. ziin
agrese. Mezinarodnim prvkem je, Ze senaty mohowipqui vykladu rozhodnuti
mezinarodnich soud Na druhou stranu i kdyZz se&ipadné jmenovani neirdckého
soudce vladou vijpact potreby @ipousti, statut uvadi, Ze soudci i prokutatoaji byt

ir&¢ti ob¢ané. Zahrarni odbornici mohou byt povolani jako poradci.

* Drive Iracky zvlastni soud pro Zimy proti lidskosti.
“OMAJERCIK, L. Jaky soud pro Saddama Husseil&Zinarodni politika2004,&. 8, s. 29 — 31.
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1.2 Zdivodréni nutnosti existence stalé soudni instituce

Kdyz se podivame komplekma uvedené&d hoctrestni tribunaly, zjistime, Ze
krom¢ povaleénych vojenskych tribundél které byly ustaveny na zakkadhultilateralni
mezinarodni smlouvy, ale fakticky jednostranjsou od devadesatych let 20. stoleti
patrné i typy mezinarodnich trestnich tribufgbodle zgisobu jejich ustaveni. Prvnim
je vznik na zakladl rezoluce Rady bezpeosti OSN podle kapitoly VII (ICTY, ICTR,
STL), druhym je dvoustrannd smlouva mezi OSN a oadadigité zeng (SCSL,
Mimoradné soudni senaty v Kambodzi) a poslednim je vzaikaklad docasné spravy
OSN (Vychodni Timor, Kosovo}! Iracky trestni tribunal je pak spiSe soudem
vhitrostatnim s witymi mezinarodnimi prvky.

PrestoZe soudy, jez se z&mji na jediny konflikt, mohou Iépe vnimat mistni
specifika daného konfliktu a nejsou daleko oditpbje teba je pokazdétizovat
samostaté a k tomu nize chylét politicka vile. Naproti tomu staly mezinarodni soud
vykazuje stabilitu a jednotnostigtupu??

Po skoweni 2. s¥tové valky to vypadalo, Ze spachanécilyg byly urcitym
excesem a mezinarodni spadastvi doufalo, Ze se jiz nebude nic podobného mgk
Mylilo se vSak. V piibéhu druhé poloviny 20. stoleti doSlo opako¥ama fiznych
mistech s#ta ke zl@inim obdobnymci jinym, ne vSak méh vaznym. V gkterych
piipadech mezinarodni spo@nstvi zareagovalo tim, Ze byly vyreoy vySe
analyzovan@d hocmezinarodni trestni tribunaly. Ty ovSem byly ustzgny pouze pro
ty nejkrvawjSi piipady. Je dlezité zdiraznit, Ze mnoho jinych zéinu tak Zistalo
nepotrestano, ipdevsim zdvodi riznych politickych zajm swtovych velmoci.
Vzhledem k tomu, Ze jsou bohuzel tyto udalosti ame@navany opakovanje nutné na
ty nejhorSi hromadné zZimy reagovat systémeyv

Albert Einstein kdysiekl, Ze zems je nebezp&a nikoli kvili tomu, Ze zde Zziji
lidé, ktai pachaji zlginy, ale proto, Ze zde Ziji lidé, Kigen sedi a nechavaji vSechno,
jak je** Mezi argumenty kritit ustavovaniad hoc tribunali byva gredev&im jejich

“'ZAHAR, A,; SLUITER, G.International Criminal Law Oxford : University Press, 2008, s. 11 — 13.
“2BILKOVA, V. Afrika: laborata: mezinarodniho trestniho soudnictMezinarodni politika2007.¢. 5,
s. 18.

“3 SUNARDI, T. Mezinarodni trestni soud a jehegchidci. Mezinarodni vztahy2000¢. 1, s. 41.
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zpetné vytvdeni a roviZz urity prvek vnuceni. Na zaklgdzkuSenosti s trestanim
zlo¢inu podle mezinarodniho prava dékptedy mezinarodni spalenstvi k nazoru, Ze
je treba vytvait staly Mezinarodni trestni soud gedem jasé definovanou jurisdikci,
jenz bude mit sy pravni zaklad v multilateralni mezinarodni smlduke které budou

moci jednotlivé staty na zakladiobrovolnosti fistupovat.
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2 Rimsky statut Mezinarodniho trestniho soudu

Jak jiz bylo zmigno, prvni navrhy na vytieni stalého mezinarodniho trestniho
soudu byly jiz vmezivalmém obdobi?* realrs v8ak mezinarodni spalenstvi
pristoupilo k vytvdeni takového soudniho orgdnu az po skomn studené valky,
umocréno zkuSenostmi z prvni poloviny devadesatych let @0leti. Jako zjsob
ustaveni soudu nebyla zvolena rezoluce Rady WBepgé OSN, nybrZz otdena
multilateralni mezinarodni smlouvardtoze tato fg@dstavuje uity prilom do statni
suverenity, staty se mohou dobrovolrozhodnout, zda tuto mezinarodni smlouvu
ratifikovat a tim pijmout jurisdikci soudu. Je patrné, Ze v &asné dob vzrasta uloha
mezinarodniho prdva a obecny nazor, Z&teré zaleZitosti musi byteSeny
mezinarodnim spotenstvim spokéné. Touto otevenou mnohostrannou mezinarodni

smlouvou jeRimsky statut Mezinarodniho trestniho soddlu.

2.1 Vznik a charakter soudu

Valné shromézghi OSN vyzvalo v roce 1990 a poté opakayd®91 Komisi
pro mezinarodni pravo, aby se zabyvala analyzobl@nmuatiky mezinarodni trestni
jurisdikce a s tim spojenou moznosti vygoei mezinarodniho trestniho soudu. V roce
1995 pak ustavilo Valné shrom&nd OSN Ripravny vybor, tzv.PrepCom *°
jehoz ukolem bylo vytvist vSeobect prijatelny navrh smlouvy o zaloZeni soudu.
Cinnost Ripravného vyboru pak probihala do roku 1998, kdy rséla konat
diplomaticka konference zplnomagtych zastupi ke zZizeni Mezinarodniho trestniho
soudu.

Jadrem spdr v rdmci Ripravného vyboru byly otazky jurisdikce soudu a
zahdajenitizeni. Staliclenové Rady bezgeosti OSN s vyjimkou Velké Britanie,

piedeviim pak USA, Francie, RuskOjna, ale i Izrael a &Sina arabskych st#t

“ Napriklad na zaklad Umluvy o gredchézeni a pottavani terorismu z roku 1937aivzniknout
mezinarodni tribunal, jenz &hsoudit pachatele teroristickych Utgkktei nebyli souzeni vnitrostatnimi
soudy. Umluva v3ak pro nizky pet ratifikaci nikdy nevstoupila v platnost.

4>V dal$im textu bude mnohdimsky statut ozrmvan pouze jako ,Statut* a Mezinarodni trestni soud
pouze jako ,Soud", fip. obecs ¢asto pouzivanou zkratkou IC@\{ernational Criminal Courx

“ Preparatory Committee
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propagovali Sirokou kontrolu soudu ze strany Raeygpe&nosti OSN a byli proti
ustaveni nezavislého Zalobce. Proti tomu sesktdzv. podobi smyslejici statylike-
minded statés které se zasazovaly o nezavislého Zalobce aepg&téi omezeni role
Rady bezp&nosti OSN*’ Tito tedy prosazovali spie koncepci nezavislébods.
Z textu Rimského statutu je patrné, Ze vysledna verze s@ HfiiSe postoji druhé
skupiny stéi.

Diplomaticka konference zplnomasmych zastupkt se konala Rimg, kde byl
dne 17. 7. 1998fjjat Rimsky statut Mezinarodniho trestniho soudu. Prétirhu se
vyslovilo 7 stah, 21 se zdrzeno hlasovani a pro navrh hlasovalasi@dvéetrns Ceské
republiky®® PrestoZe v souladud. 120 Statutu bylo ke vstupu v platnothia alespo
60 ratifikaci, probhly prvni ratifikatni procesy relativé rychle adne 1. 7. 2002
vstoupil Rimsky statut Mezinarodniho trestniho soudu v platnet.

V z&i 2002 pak doSlo na z&klkadistanoveni Statutu k zasedani Shromséizd
smluvnich stran, naémz byly gijaty dva klicové dokumenty. Jsou jimi Znaky
skutkovych podstat ztina (Elements of Crim@sa dale Procesni aiklaznitad Rules
of Procedure and Evidenge RovreZz byl schvalen rozpet soudu, p&atkem
nasledujiciho roku bylo pak jmenovano prvnich 18dsd a nasled# byl téz zvolen

hlavni Zalobce soudu, Argentinec Luis Moreno-Ocampo

2.2 StrukturaRimského statutu

SamotnyRimsky statut Mezinarodniho trestniho soudu je inelat prehledrs
strukturovan. Ma 128lanki, které jsou tématicky roztbny do 13¢asti. Na poatku je
samozejm¢ preambule, jeZ shrnuje dvody vzniku Soudu, jeho poslani atzaziuje
Gctu k mezindrodni spravedinosti. Zajimavosti gdvije, Ze jiz preambule zifije

princip komplementarity &i narodnim jurisdikcim. V nasledujicich subkapitdlave

“" DIETELHOFF, N. Zu(m) Recht iiberzeugt — Die Errighg des Internationales Strafgerichtshofs im
Spannungsverhaltnis zwischen Recht und PoRtikitische Vierteljahresschrif2006, Sonderheft 36, s.
461.

“8 STURMA, P. Historie a charakter mezinarodnihottré® soudu. IfProblémy implementace Statutu
Mezinérodniho trestniho soudu do pravniddu Praha : C. H. Beck, 2006, s. 9 — 12.
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strinosti uvedu uifité podstatné obsahové nélezitosti Statutu. Ty mougehlednost
&islovany analogicky k jednotlivyrsastemRimského statutt?’

2.2.1 Ustaveni soudu

Rimsky statut #izuje Mezinarodni trestni soud, ktery je staloutitnsi a je
nadan jurisdikci &¢i osobam, které se dopusti nejzavwgich zlaint, kterymi je
dotteno mezindrodni spalenstvi jako celek a jeZ jsou uvedeny ve Statutitepz
jeho jurisdikce je komplementarnfidéi narodnim trestnim jurisdikcim. Soud ma sidlo
v Haagu, v pipadt potreby ale nize zasedat i mimo Uzemi Nizozemi. Soud je nadan
mezinaroddpravni subjektivitou a vztah Soudu k OSN bude dadinodou, ktera mezi
témito subjekty bude uzagna.

2.2.2 Jurisdikce, [Fipustnost a pouzitelné pravo

Cast 2 Statutu upravuje jurisdikci Soudu, otazKypupstnosti, tedy princip
komplementarity, a dale aplikovatelné praveed3tavuje tak samotrabsahoveé jadro
této mezinarodni smlouvy. V ramci Upravycmé gFisluSnosti Soudu pak taxativn
vyjmenovava a dale konkretizuje jednotlivé iy, které pod jeho jurisdikci spadaji, a
také upravuj&asovou, Uzemni a osobniiglusnost Soudu. Rovh je zde upraven tzv.
spoustci mechanismus, tedy jednotlivé varianty iniciag8erovani. Déle je obsahem
této casti Uprava otazekiipustnostitizeni ged Soudem, kterda s#di principem
komplementarity, kdy maji byt uvedené d@lyy primarre vySetovany a stihany danym
statem. V neposledriac je zde upraveno pravo, které je Soud opfavpi svém
rozhodovani pouzivat. Vzhledem &lezitosti £chto pravidel je Uprava vySe zmifych
ustanoveni obsahem samostatné kapitoly 3.

Mimo tato pravidla je asti 2 rovez upravenamoznost odkladuvySetovani
nebo stihani. To Izefgrusit na dobu 12 &siai ode dne, kdy o to Soud pozada Rada

bezpénosti OSN rezoluci jiatou podle kapitoly VII. Toto lze dinit i opakovas.

49 TextRir:nslgého statutu je uveden ¥ilBze¢. 1 této rigordzni prace, zkracena verze pak viDREJ,
J.; POTQ@NY, M. Obecné mezinarodni pravo v dokumenteclvyd. Praha : C. H. Beck, 2004, s. 298 —
310.

26



RovnéZ je zde zakotvena pravni zasaua bis in idem Jsou zde ale uvedeny &v
vyjimky, pii nichz mize Soud projednatiipad, ktery byl jiz projednan na vnitrostatni
arovni. Témi je jednak situace, kdy bylo vnitrostatigeni vedeno s imyslem dethou
osobu chranit, jednak situace, kdy vnitrostatizni nebylo vedeno nezavisle nebo

nestrany.>®

2.2.3 Obecné zasady trestniho prava

Nasledg# Statut upravuje obecné zasady, které jsou pova¥ovaa
neodmyslitelnou saiast trestniho prava tak, aby byl proces spravedliS{atut
vyslovre zakotvuje zasadgullum crimen sine legaulla poena sine legén dubio pro
reo, zdkaz retroaktivity a zdkaz pouziti analogie grosgch obviréného. Individualni
trestni odpo¥dnost je stanovena tak, Ze osoba je teestipovdnda, pokud:

» spachala zl&in samostaty spol&né nebo progednictvim jiné osoby
» spéachéni zlgdnu naidila nebo k 8Bmu jiného navedla nebo pathovala
* ke spachani ztinu napomahala

* Kk jeho spachani umysiprispéla

Vojensky velitel nebo ndtkeny je odposdny za zlginy, kterych se dopusti
ozbrojené sily podléhajici jeho faktickému velenkantrole. Zl@iny spadajici do
jurisdikce Soudu jsou neprotitelné a subjektivni stranka je ob&cstanovena tak, Ze

% 51
e

jednani pachatele musi byt amysiné &omé.”" Okolnostmi vyld&ujicimi trestni

odpowdnost jsou pak duSevni choroba nebo porucha, mobnéna, krajni nouze a

% Ne bis in idenpro ICC bude platit vifipads, kdy narodni soud bude zia radrs kvalifikovat jako
zlodin podle Statutu a nebude platit ¥igmd, kdy narodni soud takovou kvalifikai@dre neprovede,
ackoliv tak winit mél. Naopak pro narodni souré bis in idenbude platit, jestlize ICCipsplnéni
podminek své jurisdikce o skutku rozhodl odsuzojiohzsudkem jako o zéinu podle Statutu a neplati
v pripad zpro§ujiciho rozsudku, ve kterém bylo rozhodnuto, Zeaekmezaklada zton podle Statutu.
V takovém pipadt vSak narodni soud sicetire skutek projednat, ale néae jej kvalifikovat jako zl6in
uvedeny ve Statutu, ale pouze jako treginyjiné povahy. Viz PIPEK, J. Jurisdikce Mezinardun
trestniho soudu a princip ne bis in idéPnavnik 2003,¢. 12, s. 1265.

*1 Kontextu angloamerického systému je v doktpopisovaractus reugvinny akt) amens regvinna
mysl), coz v kontinentalnim chapani obsahodpovida objektivni a subjektivni strance trestn&hu,
viz DE THAN, C.; SHORTS, Hnternational Criminal Law and Human Rightsondon : Sweet &
Maxwell, 2003, s. 3.
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negicetnost na zaklad poziti omamné latky, s vyjimkouripadu, kdy se osoba do
takového stavu uvede umyslsama a je siddoma nebezpg svého nasledného jednani.
Podstatné je rowi ustanoveni, na jehoz zaktaskute&nost, Ze osoba spachala &io
na zaklad rozkazu, ji nezbavuje trestni odgowosti. Vyjimkou jsou vSak ffpady,
kdy:

* 0soba byla ze zakona povinna uposlechnout danyrozk

* nebyla si ¥doma, Ze fikaz je protipravni, a

 rozkaz nebyl zjevaprotipravnt?

Samotny z&kladni princip mezinarodniho trestnitavampak ve Statutu definuje
&. 26, ktery upravujeimunity, > resp. zékaz zohlédvani véejné funkce. Ten
stanovuje, Ze Statut plati st&jpro vSechny bez rozdilzaloZzenych na vykonu igné
funkce. Zejména osoby zastavajici funkce hlavyust@bo vladyclena viady nebo
parlamentu, voleného zastupce nebo vladdihitele, nejsou v Zadnényipadct vynaty
z trestni odpoddnosti podle Statutu afipadné imunity nebudouigkdzkou pro vykon

jurisdikce Soudu.

2.2.4 Slozeni a sprava soudu

Organy Soudu jsouipdsednictvo, odvolaci Usek, projednaci Usedipravny
Usek, tad Zalobce a kancélaS vyjimkou moZznosti navySeni ¢ga soudé v pripad
potreby tvai Soud 18 soudg jeZ jsou pijimani na zasedani Shrom&nd smluvnich

stran dvouietinovou ¥tSinou hlad jejich ¢lend. Kandidat na soudce musi bytdbu

%2 Pro &ely tohotoclanku se podle Statutu povazuje rozkaz prévgenocidu nebo ztiny proti
lidskosti za zjev# protipravni.

*3 Obecr je v mezinarodnim préavu kgném rozliSovana imunita futtki (ratione materiaga osobni
(ratione personae Imunita funkni pokryva jednani ve vykonu funkce, tedy nekrygelmi jednani a je
dozivotni. Osobni imunita se vztahuje na osobmded a to jen po dobu vykonu funkce. Kdyz v roce
1998 gijel byvaly chilsky diktator Augusto Pinochet do Ié Britanie, byl na & ze strany Spaitska
vydan mezinarodni zaty&aV ramci extradinihotizeni bylo britskymi soudci neboli lordy prava
zkoumano, zda se na Pinocheta vztahujedahiknunita. V jadru sporu stéla otazka, zda Izegiovat
muéeni a nelidské zachazeni za &t vykonu funkce, pokud je toto pro¥ad hlavou statu. Pokud ano,
funkeni imunita by pak teoreticky #a zistat zachovana. Nutno poznamenat, Ze jednotlidohg ngli
rozlicné nazory. Situaci lze praggodobré hodnotit tak, Ze se sice jedna o vykoiepeé funkce, ale ne
legitimni, a vzhledem k tomu, Ze se jedna @in@odle mezinarodniho prava, fumk imunita se na
takové jednani nevztahuje. Od extradhotizeni bylo nakonec na zakkaBinochetova Spatného
zdravotniho stavu upusto.
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uznavanym odbornikem v oblasti trestniho pravapnebblasti mezinarodniho prava.
Soudce je nezavisly a je volen do vykonu funkcedolu deviti let bez moznosti
opakovaného zvolenf.Volen je rovi? piedseda, prvni a druhy mistepseda Soudu.
Odvolaci usek tvid predseda a dal$tyii soudci, projednaci Usek nejnéefest soudc

a pipravny Usek nejménSest soudc Odvolaci senat pak t¥o vSichni soudci
odvolaciho Useku, projednaci serfatsbudci a pipravny senat bdl tfi, nebo téz jeden
soudce.

Déale Statut upravuje rad Zalobce, kanceala moznosti odvolani z funkce,
disciplinarnitizeni a vysady a imunity, které Soud poZiva fenmiezbytné pro napini
jeho (elu. Dvoutetinovou ¥tSinou hlad ¢lend Shromazdni smluvnich stran vstoupi
v platnost Procesni aikiaznitrad, ktery nize byt stejnym zipsobem ninén. Urednimi
francouzstina, ruStina a Spddtina. Pracovnimi jazyky jsou pak angina a

francouzstina.

2.2.5 VySefovani a stihani

Zalobce po vyhodnoceni informaci, které ma k digppzahaji vySebvani.
Statut upravuje povinnosti a pravomoci Zalobce andd prava osob v fibéhu
vySetovani. Zalobce fedloZi gipravnému senatu zadost o povoleni WySeitni
doloZzenou shromaZdym dikaznim materidlem, ten jejigzkouma a fpadre
vySetovani povoli. Zalobce tedy zah&ji vy&stani, a pokud neshleda dostaie
duvody pro zahajeni stihani, vyrozuntigravny senat, ifp. stat nebo Radu bezpmsti
OSN, na jejichz Zadost nebo z vlastni iniciativgtjemiuze gipadré pripravny senat
rozhodnuti pezkoumat.

Pripravny senat po zahajeni vyi&atani vyda na zadost Zalobce zatykaci rozkaz

nebo miZze gedvolat utitou osobu. Dana osoba pak bude z&jdtve vazebnim st

** Na tomto mist se nabizi srovnani s Ustavnim soud&f V jeho ramci jsou soudci jmenovani na
dobu deseti let s moznosti znovuzvoletii¢gmz ¥ ustaveni soudu byli soudci jmenovani ve stejném
obdobi, tedy soud je personélmo deseti letech ob#iovan prakticky kompleth Naproti tomu ICC

Z diavodu WtSi nezavislosti soudeznovuzvoleni neumditije a prvni slozeni je ve Statutu upraveno tak,
Ze ¥etina soudt je volena natt roky, tretina na Sest let &gtina na dest let. Tim je zabezgena

pribézné persondlni obéna Soudu. Jsem tedy toho nazoru, Zesap Upravy zvoleny ve Statutu je
jednozn&né vhodrgjsi.
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co nejdive dorkena Soudu. Nasledujeripravnétizeni ged Soudem, kdy je dané
osolE scEleno obvirgni, a bul’ je do zahajeni hlavnihoténi d@&asreé propustna, nebo

je na ni uvalena vazba. Dale je jepted zahajenim hlavnihocgni na Zadost Zalobce
nebo z vlastniho podtu pripravného senatu provedeno slySeni o potvrzeninétiyi
kdy Zaloba pedklada dkazy a obvigna osoba je fize napadat a vznaSet namitky, a na
jehoz zaklad Zalobce hodla Zadat o zahgjeni hlavnikieni. Po pipadném potvrzeni

ustavi gedsednictvo projednaci senat, ktery odpovida @aéprnaslednéhaizeni.

2.2.6 Hlavni [€eni

ObZalovany je fitomen khem celého hlavniho déni a projednaci senat je
povinen zajistit rychlost a nestrannost jednanélaranu obti a swdka. Hlavni li¢eni je
verejné a je respektovana zasada presumpce nevinkipadp Ze obZalovany ffizna
svoji vinu, Soud dale zkouma, zd&zmani odpovida skutkovému stavu. Statut ggdvn
upravuje prava obvimého, ochranu @i a s\¥dki, odSkodgni obsti a dalSi pravidla
procesniho charakteru. Soudci maji podle Statutiouag o dosazeni jednomysiného
rozhodnuti, nelze-li ho dosahnoutijipna se ¥tSinou jejich hlad. Rozhodnuti musi byt

vyhotoveno pisent) obsahovat azodreni a gipadre i ndzor mensiny soudc

2.2.7 Tresty

Soud miiZze ulozit odsouzenému za &lo podle¢l. 5 Statutu bd’ trest odsti
svobody na uiity pocet let, v tomto fipadt vSak maximalé na 30 let, nebo trest o&tn
svobody na dozivoti. Krotntoho miZze naidit perézity trest a propadnuti majetku
ziskaného trestnatinnosti>®> Osols odsouzené za vice neZ jedenzzidSoud uloZi trest

za kazdy zléin a trest uhrnny stanovujici celkovou vysi stdrsvobody.

%5 Je Zizen Svtenecky fond pro ai zlogint spadajicich do jurisdikce Soudu a pro rodintiélpsniky
téchto olgti, pficemz Soud rize ndidit prevod pefiz a jiného majetku ziskaného z péitych trest a
tresti propadnuti majetku do tohoto &gneckého fondu.
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2.2.8 Odvolani a pezkum

Proti rozhodnuti Soudu o zprést nebo rozhodnuti o v#ti rozhodnuti o trestu
Ize podat odvolani. Zalobce jejitte podat z #vodu vady Wizeni, skutkového omylu
nebo pravniho omylu. Odsouzeny nebo Zalobce zauadsého pak @dZe podat
odvolani navic i z @itého jiného dvodu, jenz ma vliv na spravedlinost nebo
hodno¥rnostiizeni¢i rozhodnuti. Odvolani v zas&ashema odkladny dinek. Uzna-li
odvolaci senat opra¥nost zZadosti o odvolani, the rozsudek zrusSit, zmit nebo
naridit nové projednanidci jinym projednacim senatem.

Zalobce a odsouzena osaliao jeho smrti Wita jina za & mohou téZ pozadat
odvolaci senat o revizi rozsudku, pokud vysly najeiive neznaméitkazy, které byly
v dok& hlavniho léeni nedostupné a jsou natolik vyznamné, Ze mohaivoabhit
rozdilné rozhodnuti, dale \ipad, Ze bylo zjis&&no, Ze pouzitéitkazy byly nepravdivé
nebo bylo zneuZzito #@dni moci. Osoba, ktera byla protiprévmatenaci drzena ve
vazl®, nebo byla pravomoénodsouzena za trest@jn a rozhodnuti o via bylo poté

zruSeno, ma pravo na kompenzaci.

2.2.9 Mezinarodni spoluprace a justini pomoc

Smluvni strany Statutu se zavazuji, Ze budou poskytplnou sotinnost i
vySefovani a stihani ztant spadajicich do jurisdikce Soudu. Soudzenrovréz vyzvat
stat, ktery neni smluvni stranou Statutu, aby pibskpmoc na zaklad ad hoc
ujednani®® Soud neriize pokr&ovat v projednavani zadosti deplani nebo pomoc,
kvili niz by dozadany stat musel jednat v rozporu w@ans mezinarodgpravnimi
zavazky ve vztahu ke statni nebo diplomatické imduosobyc¢i majetku tetiho statu.
Naklady na viizovani Zadosti na Uzemi pozaddaného statu jsodlegdmezi dany stat
a Soud podle specifikace ve Statutu. Statut govapravuje zasadu speciality, kdy
osoba pedana Soudu nebude stihana pro jedné&d predanim jina nez zakladajici

skutkovou podstatu zéni, pro réZ byla gedana.

* Pokud by takovy stat ono ujednéni se Soudemrakawsotinnost neposkytuje, Soud o tonihe
vyrozuntt Shromazédni smluvnich stran, nebo ¥ipadech, kdy & postoupila Soudu Rada bezpesti,
Ract bezpenosti. Soud rize zaslat Zadost o zahi a pedani osoby kterémukoliv statu, na jehoz Gzemi
se osoba zdrzuje, a pozadat tento stat o spolugiiaateni a pedani této osoby.
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2.2.10 Vykonavack¥izeni

Trest odwti svobody bude vykonan ve statrceném Soudem ze seznamuistat
které Soud uwdomily o své ochdt prijimat odsouzené. Soud ire rozhodnout o
pievozu odsouzeného d@&anice v jiném st& Vykon trestu odéi svobody podléha
dozoru Soudu, podminky vykonu trestu musi byt Jadw s Siroce uznavanymi
mezinarodnimi smluvnimi standardy a négrbyt viceci mérg piiznivé nez podminky
platné pro ¥zr¢ odsouzené pro podobné trestigy ve stat vykonu trestu.

Pokud osoba vykonala &vietiny trestu nebo 25 let wipad dozivotniho trestu,
Soud pezkoumava rozhodnuti s cilem rozhodnout, zda WY gt trest snizen. O
snizeni Ize rozhodnout na zalkdaoho, jak byla osoba od gétku ochotna se Soudem
spolupracovat, jak dobrovalnpomahala p umoziovani vykonu rozsudk a gikazi

Soudu v jinych fipadech¢i na zaklad jinych relevantnich faktaér

2.2.11 Shromazdni smluvnich stran

Statut ustavuje Shromaad smluvnich stran, ve kterém ma kazda smluvni
strana Statutu jednoho zastupce, jiné staty pakomblt pozorovateli. Statut upravuje
opravreni Shromazéhi, to se schazi jednou a®, piipadré i podle poteby.
Shromézdni ma Vybor, jenZ ma reprezentativni charakter mddoa Shromazai pri
plnéni jeho povinnosti. Kazda smluvni strana ma jedas. Musi byt vyvinuto veSkeré
asili dosahnout rozhodnuti na zalkdddnsenzu. Nelze-li jej dosahnout, rozhoduje se o
vécnych otazkach dvotgtinovou tSinou hlag pritomnych a hlasujicich smluvnich
stran, picemz kvOorum tvéi absolutni ¥tSina smluvnich stran, zatimco rozhodnuti
v proceduralnich otazkach seijipnaji prostou ¥tSinou gitomnych a hlasujicich
smluvnich stran. Smluvni strana, ktera je v proidégplacenim peiZitych grispevka na

¢innost Soudu, pravo hlasovat nema.
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2.2.12 Financovani

Vydaje Soudu a Shrom&#ud smluvnich stran, detre jeho Vyboru a
podiizenych orgain, jsou hrazeny z pragtdki Soudu. Ty jsou tv@ny z vyngienych
piispivkta smluvnich stran a prdasdki poskytnutych OSN se souhlasem Valného
shromazdni, zejména pokud jde o vydaje vzniklé v souvisl@sbznamenimi Rady
bezpeénosti. VySe pispivki smluvnich stran se stanovi na zaklatupnice pouzivané
pro rozp@et OSN. Soud fize ijimat rovrsz piispsvky dobrovolné’

2.2.13 Zav¥reéna ustanoveni

Ke statutu nemohou byinény zadneé vyhrady. Spory ohledsoudnich funkci
se feSi rozhodnutim Soudu, jakékoli jiné spory meziwmimi stranami ohledn
vykladu nebo upla@ibvani Statutu, které nebyly ¥g8eny jednanim dditmesiai od
sveho vzniku, musi byt postoupeny Shrong@aidmluvnich stran. To fie usilovat o
vyieSeni sporu nebo dopdérudalSi prostedky feSeni, pipadré miZze danou zalezitost
postoupit Mezinarodnimu soudnimu dvoru.

Co se tye moznosti zrny Statutu, po uplynuti sedmi let od vstupu Statutu
v platnost mohou byt smluvnimi stranami navrhovamgny.>® V takovém pipads
rozhodne ¥tSina hlag pritomnych a hlasujicich smluvnich stran, zda se hewr
zabyvat. Shromazdi mize navrh projednatifmo, nebo svolat revizni konferenci.
K prijeti zmeény je zapatebi dvouketinova tSina hlag smluvnich stran. Zgma
vstupuje v platnost pro vSechny smluvni strany etk poté, co sedm osmin z nich
ulozi ratifikatni listiny nebo listiny o pjeti u generalniho tajemnika OSN.

V piipadt zmeny ¢l. 5, 6, 7 a 8, které upravuji skutkové podstatginli, pak
zmeéna vstoupi v platnost pro ty smluvni staty, kterd tznenu pijaly, jeden rok od
uloZeni listin. Ve vztahu k smluvni stkgnjez tuto zminu nepijala, nebude Soud

vykonavat jurisdikci u¢i zlo¢inu, kterého se tato zZma tyka, pokud je zton spachan

" Dobrovolné pispsvky mohou byt fijimany ze strany vlad, mezinarodnich organizadaickych osob,
pravnickych osob a jinych subjékta to v souladu sifslusSnymi kritérii fiijatymi Shromazdnim
smluvnich stran.

%8 \/zhledem k tomu, Ze Statut vstoupil v platnost.12002, sedm let uplynulo 1. 7. 2009.
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statnimi obiany této smluvni strani na jejim Gzem?® V pripad, Ze je znina fijata
zmirgnymi sedmi osminami smluvnich stran, smluvni str&tera tuto zrénu negijala,
muze s okamzitou platnosti odstoupit od Statutu.c@ynustanoveni institucionalni
povahy jsou pakijgimany dvoutetinovou ¥tSinou hlag smluvnich stran.

Dle Statutu bude pak sedm let od jeho vstupu wnpkit svoldna revizni
konference zadelem projednani zém Statutu, mimo jiné val. 5, tedy v¢tu zlaing.®
Dale Statut upravuje, Ze nb\pristupivsi stat mize prohlasit, Ze po dobu sedmi let
ne@ijima jurisdikci Soudu pro kategorii valeych zl@ina. Statut je oteken k gistupu
vdem stdtm a neEl vstoupit v platnost wity ¢as po uloZzeni Sedesaté ratifikalistiny.
V platnost tedy vstoupil 1. 7. 2002. Smluvni straméZe od Statutu odstoupit
pisemnym oznamenim adresovanym generalnimu tajeninl®SN a odstoupeni
nabude dinnosti jeden rok od data obdrzeni oznameni. Amabsinske, anglicke,

francouzske, ruskeé a Spdskeé zréni Statutu jsou stefnautenticka.

%9 Vykladem tohoto ustanoveni Ize dojit k Ay, Ze pro stat, ktery neni smluvni stranou Staduta
jehoz olgany se v satasnosti jurisdikce Souduihe vztahovat na zaklagobytu jeho otani na tzemi
¢lenského statu, tedy z titulu Uzemni jurisdikcesby fiipact, Ze se stane smluvni stranou a&am
negijme, na jeho okany na Gzemi ciziho smluvniho statu tato jurisdikeeztahovala. Paradoxby
tedy mohlo byt pro stat, jenz se vyhyba jurisdikad trestnyntinem, ktery bude do Statutu teprve
inkorporovan, v tomto smyslu vyhoggi se smluvni stranou Statutu stat a tim ,chréswg oltany na
Uzemi ciziho smluvniho statiqul pozmdnénou jurisdikci Soudu. Vifipack, Ze se smluvni stranou
nestane, totiz takovou moznost nema. Otazkou getatt bylo Umyslem autdiStatutu. Tato Gvaha
ovSem do znmé miry pozbyva relevance s ohledem na novou @efitocinu agrese, ktera obsahuje
ustanoveni, podle kterého se nevztahuje gampnesmluvnich statltedy ani z titulu zemni jurisdikce).
% Toto ustanoveni se tyk&gqulevdim umyslu definovat zim agrese za timéélem, aby tento zkon
mohl rovréz spadat pod jurisdikci Soudu. Vice o této probléreaviz kapitola 8.
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3 Jurisdikce soudu

Ustanoveni tykajici se jurisdikce Soudufiviadro celého Statutu, vmz jsou
zarazeny docasti druhé. Zakladnimiedpokladem pro vykon pravomoci Soudu je
ratifikace Statutu. Jurisdikce Soudu je omezenanegjadvaziyjsi zlatiny, kterymi je
dotteno mezinarodni spalenstvi jako celek. Skutkové podstatghto zla@int Statut

v ramci Gpravy svédcné misobnosti taxativédefinuje.

3.1 Ratione materiae

Vécna pisobnost Soudu se vztahuje natilg, jeZ jsou uvedeny vé. 5 Statutu.
Tuto pisobnost nelze nijakym #pobem roz$ovat, ani analogii, ani pouzitim jinych
pravnich pedpisi mimo Statuf’ Soud ma podle ustanovetii 5 Statutu jurisdikci ve
vztahu k nasledujicim zégham:
» zlo¢in genocidy
» zlociny proti lidskosti
» valeiné zlainy

» zlocin agrese

Jednotlivé skutkové podstaty definuji nasledujgtanoveni a tyto definice dale
piipadré specifikuje dokument Znaky skutkovych podstatirld (Elements of Crimés
prijaty Shromé&zdnim smluvnich stran. Jurisdikci® zlocinu agrese pak bude Soud
podle¢l. 5 odst. 2 vykonavat az poté, kdy budgabo ustanoveni definujici tento zia
a stanovici podminky, za nichzige Soud jurisdikci &i tomuto zl@inu vykonavat.
Soud byl tedy od p@tku ve skuténosti nadan jurisdikci pouze Kk prvnintern

jmenovanym zldinum.

61y ¢l. 21 Statutu je upraveno aplikovatelné pravo Solteré mimo Statutifpousti i jiné prameny.
Jejich subsidiarnim pouzitim ale nelze obejit sm@atstanoveni Statutu.
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3.1.1 Genocida

Zlocin genocidy je definovan &. 6 a Statut jim rozumi kterykoli z nize
uvedenych¢ina spachany v umyslu ztit Uplné nebo ¢asténé nékterou narodni,
etnickou, rasovou nebo naboZenskou skupinjako takovouf?

» usmrceni fisludniki takové skupiny

e zpasobeni &Zkych €lesnych ublizeni nebo duSevnich poruténim takové
skupiny

* UmyslIné uvedeni kterékoli skupiny do takovych zivolh podminek, které maji
privodit jeji Uplné neb@aste&neé fyzické znieni

e opateni sngiujici k tomu, aby se v takové skupibranilo rozeni &i

* nasilné pevadni cti z jedné skupiny do jiné

Pojem ,genocida“ poprvé pouZil ve své knize o ¢mlech zemi Osy
v okupované Evrappolsky pravnik Raphael Lemkin v roce 1944. Jibeer 1948 pak
byla uzavena Umluva o zabréni a trestani zkina genocidia®® Definice genocidy

podle této Umluvy je Siroce uznavana a byla te@ypata i do ustanoveni Statutu.

3.1.2 Zld&iny proti lidskosti

Zlociny proti lidskosti jsou definovany &. 7 Statutu, ktery jimi rozumi
kterykoli z nize uvedenyctini, spachany v ramci rozsahlého nebo systematického
atoku zaméieného proti civilnimu obyvatelstvu pii védomi existence takového

atoku:
e vrazda
» vyhlazovani
e zotraovani

» deportace nebo nasilnygsun obyvatelstva

%2 Trestni zakonik ¥R tuto definici roz&uje o ,&idni nebo jinou podobnou skupinu lidi“.
3 SCHABAS, W. A.An Introduction to the International Criminal Cou€ambridge : University Press,
2001, s. 29 — 30.
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e vézréni nebo jiné zavazné formy zbaveni osobni svobodpzporu se
zakladnimi pravidly mezinarodniho prava

*  muweni

e znasilreni, sexualni otroctvi, nucena prostituce, nuceftetenstvi, nucena
sterilizace nebo jiné formy sexualniho nasili sateiné zavaznosti

» persekuce jakékoli identifikovatelné skupiny nebmlektivu z divoda
politickych, rasovych, narodnostnich, etnickych ltlunich ¢i ndboZenskych
nebo z dvodu pohlai*

* nedobrovolné mizeni osob

* Zlocin apartheidu

* jiné nelidskéciny podobné povahy spivajici v amysiném zjsobeni velkych

Gtrap nebo&ké Ujmy na zdrawdi poruchy &lesného nebo dusevniho zdravi

Nasledr jsou vtomtoclanku specifikované dité klicové pojmy. Obecnou
podminkou pro uplatmi ¢l. 7 je, Ze utok proti civilnimu obyvatelstvu musit rozsahly
a systematicky. To znamena, Ze ¢abem proti lidskosti nejsou izolovanéiny
jednotlivai, ale utity slozeny akf® Tim se odliduji od obeéntrestnychgini, které
nejsou sotasti takového rozsahlélibsystematického atoku.

3.1.3 Valéné zlctiny

Valecné ziainy jsou definovany ¥l. 8 Statutu, ktery Soudufignava jurisdikci
vici nésledujicim vakenym zlainam, zejména jsou-li pachany v rdmci planuéi
politické linie nebo v rdmci rozs&hlého pachani trstné &innosti tohoto typu:®

« zéavazna porudeni Zenevskych Umluv z roku 1949 (lméygabiti, mdeni,
uamysiné zfsobeni velkého utrpeni, rozsahl€ami a pivlastiovani majetku,

nuceni valénych zajat@ ke sluzld v negatelském vojsku, svévolné zbaveni

% RovreZ z divodi jinych, pokud jsou podle mezinarodniho prava véeabpovaZzovany za néfpustné.
Tento bod, tedy persekuce, se ufilgg v souvislosti se spachanim jinéhociata spadajiciho do
jurisdikce Soudu.

% STURMA, P. Definice zItint a dal$i hmotépravni aspekty Rimském statutu Mezinarodniho
trestniho soudulrestrepravni revue2002.¢. 2, s. 44 — 45.

% Pro grehlednost jsou uvé&dy ustanoveni jednotlivych zimi v zavorkach pouze demonstrativn

37



valeiného zajatce prava na spravedlivy proces, protipraleportace, brani
rukojmich)

» jiné piipady z&vazného porusSeni zakoa obyeji platnych v mezinarodnich
ozbrojenych konfliktech (UmysIné vedeni Utoku pratiilnimu obyvatelstvu,
proti civilnim objekfim, proti personalu humanitarni operace atd.)

» v ptipadt ozbrojeného konfliktu jiné nez mezinarodni povakyna poruserdl.

3 spoléného ¢tyfem Zenevskym Umluvam z roku 1949 (Gtoky proti osopa
které se aktivé neltastni nepatelskych akci, §etné kombatani, kteri slozili
zbrare)

e ostatni zavazna porusSeni zakam obyeju platnych v ozbrojenych konfliktech
jiné nez mezinarodni povahy (Umysiné vedeni Gtokoti peivilistam, proti
personalu humanitarni operace, proti budovadenym k nabozenskymcalim
atd.f®

Tento ¢lanek je strukturovan tak, Ze prvni dva body uppavoezinarodni
ozbrojeny konflikt, druhé dva pak tzv. Jimt ozbrojeny konflikt, tedy alanské
valky.®® Statut se na uvedené glloy vztahuje, zejména jsou-li pAchany v ramci plénu
politické linie, nebo v rozsahlé kel PouZiti vyrazu ,zejména‘in particular) ovSem
znai, 7e za ufitych okolnosti Ize postihovat i jednotlivé véie zlainy. ©
Z uvedenéhalanku je poznat, Ze byla ve Statutu prosazenaivetasiroka definice
valeinych zlaint. Vétsina ustanoveni ma alet§ypuavod v jiz uzavenych Umluvéach,

zbytek pak v ob§ejovém mezinarodnim pravu valem. Statut pak poprve

%" Do tohoto bodu row spadaji rozsahlé a zavazné skody na Zivotnimipdiskteré jsou zjewn
nadnérné v pondru k oekavané vojenské vyhedviz LAWRENCE J.; HELLER K. J. The First
Ecocentric Environmental War Crime: The Limits atifle 8(2)(b)(iv) of the Rome Statut&eorgetown
International Environmental Law Revie007,¢. 1, s. 61 — 95.

%8 Tentoctvrty bod mé sij piivod v Dodatkovém protokolu Il v roku 1977.

%9 Vyjma vnittnich nepokaj, tedy vnitnich konflikti niz$i intenzity.

0V této souvislosti bych céitupozornit na nebezpespoléhani na oficialnfesky geklad Statutu
pouzivany Parlamente@@eské republiky § jeho schvalovani. \&l. 8 odst. 2 pism. a), b), c) a e) je

v ¢eské verzi chybhpied vyttem skutkovych podstat jednotlivych Zioi uveden vyraz ,zejména®“.
Mélo zde byt uvedeno ,a to"ifp. ,jmenovig” (v anglické verzinamely. Touto chybou se néni
taxativni vy&et zlodint na vyget demonstrativni Platna jsou ovdem pouzesni autenticka. ViRimsky
statut Mezinarodniho trestniho soufdunline]. Senat Parlament@R [cit. 2010-12-10]. Dostupny

z WWW: <http://www.senat.cz/xqw/webdav/pssenatioagf45754/38912>.
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kvalifikoval poruSeni humanitarnich pravidel v rAmaitiniho ozbrojeného konfliktu

jako mezinarodi postiZzitelny valeény zlain.”*

3.1.4 Agrese

V dok& vzniku Statutu nebyl vramci mezinarodniho spefestvi patrny
konsenzus ohledndefinice zl@&inu agrese, zkn je tedy v¢l. 5 Statutu sice jmenovan,
ale vzhledem k tomu, Ze neni specifikov@oud jurisdikci vaéi zlo¢inu agrese zatim
nadan neni Statut sdm ale gdal s tim, Ze sedm let po vstupu Statutu v pldtbosle
svolana mezinarodni konference, na niz by mohladbfiice zl@inu agrese fjata a
vécnd gFislusnost Soudu tak o tento &l rozStena. Analyza vysledk revizni
konference a nay prijaté definice zlginu agrese je obsahem kapitoly Beglozené

prace.

3.2 Ratione personae

Osobni jurisdikce Soudu je upravendlvl2 a 25 az 28 Statutu. Jurisdikce je
stala a vztahuje se ndechny fyzické osoby, jez v dabspachani¢inu dovrsily vék
osmnacti let Statut neposkytuje Zadnou vyjimku z jurisdikcéaana imunita z titulu
jakékoliv politickéci jiné funkce neni fekazkou vykonu jurisdikceii takové osob.
Souvislost osobni jurisdikce s nutnosti bytcafrem smluvniho statu Statutu bude
vyswtlena v nésledujici subkapitole.

Ze strany Francie bylafipvzniku textu navrhovana rowh jurisdikce Wi
pravnickym osobam, ta ale nebyla do textu prosazRoartZ bylo diskutovano, zda do
Statutu ukitym zpiasobem nezahrnout jurisdikcii® mladistvym, coz se ale ukazalo
jako ¢asow nerealné? To vSak v Zadnémifpads nebrani jednotlivym stam soudit
mladistvé pachatele vnitrostétn Zarovex v pripad, Ze by jednani mladistvych
pachatel predstavovalo v budoucnu v této souvislosti podstatioplém, je teoreticky

mozné, aby byly v tomto smyslu diskutovarijppdné zminy textu Statutu.

"L STURMA, P. Definice zItint a dal$i hmotépravni aspekty Rimském statutu Mezinarodniho
trestniho soudulrestrepravni revue2002¢. 2, s. 46 - 47.
"2 SATZGER, H.Internationales und Europaisches Strafreddden-Baden : Nomos, 2005, s. 161 - 162.
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3.3 Ratione loci

Uzemni jurisdikce Soudu je spolu s jurisdikci odobpravena ¥l. 12 Statutu.
Ten uvadi, Ze vifpadt iniciace tizeni smluvni stranou nebo ZalobceniZze Soud
vykonavat jurisdikci, pokuddkteré z nize uvedenych sigsou smluvnimi stranami:
e stat, na jehozuzemi doSlo k danému jednani nebo stat registrace v
piipadt zlo¢inu spachaného na patulondi ¢i letadla

» stét, jehoobéanemje obvirtnd osoba

Rovrez stat, ktery neni smluvni stranou StatutiZzenad hoc fijmout jurisdikci
Soudu. Obeanby se zdalo logické, pokud byéhmSoud univerzalnigsobnost a mohl
by vySetovat dané zlginy bez ohledu na misto, kde byly spachany. Principerzality
se ale proti takovému omezeni suverenityast@prosadil a byl zvolen princip, kdy
staty gistupuji ke Statutu a tim¥imaji jeho jurisdikci na zakladdobrovolnosti.

Soud ma tedy jurisdikcidgi zlo¢inam, které byly spachany na tzemi smluvniho
statu princip teritoriality ) a rovréz viacéi zlo¢inam, jez byly spachany ¢hny
smluvniho statupfincip aktivni personality).” Z toho Ize vyvodit velmi podstatny
zawr, Zze na zaklad principu teritoriality se mwze dostat pod jurisdikci Soudu takeé
ob¢an nesmluvniho statu.

Toto bylo hlavnim @vodem kritiky ze strany USA, jeZz s ohledem na své
jednotky rozmisiné v zahranii tento fakt odmitaly. Na druhou stranu ani komb&a
principu teritoriality a aktivni personality neumge jurisdikci vaci zlocinum, které
urcity nesmluvni stat pacha na vlastnim obyvatelsWuakovém gipad ale mize

fizeni iniciovat Rada bezpmosti OSN, coz je vystleno v subkapitole 3.5.

3.4 Ratione temporis

Casova jurisdikce Soudu se na zakladtanovenél. 11 Statutu vztahuje pouze
na zlo¢iny, které byly spachany po datu 1. 7. 20QZdy Statut vstoupil v platnost.
V piipack, Ze se stat stane smluvni stranou Statutu povigtupu v platnost, e Soud

vykonavat jurisdikci pouzei¢i zlocinim spachanym po vstupu Statutu v platnost pro

8 SATZGER, H.Internationales und Europaisches Strafreddden-Baden : Nomos, 2005, s. 162 - 163.
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tento konkrétni stat. Vyjimkou vSak je moznost gad! 12 odst. 3, podle kterého stét,
ktery neni smluvni stranou Statutujize ad hoc fimout jurisdikci Soudu. Zldiny

spadaijici do jurisdikce Soudu jsou nepréitelné.

3.5 Spougici mechanismus

Zpusoby iniciace vysSébvani jsou upraveny &. 13 Statutu, podledmoz nuze
Soud vykonavat jurisdikciagi danému zleinu v nasledujicichifjpadech:
e smluvni strana poda Zalobci oznameni o situaci nakwjici tomu, Ze byl
spachéan relevantni zim
» Zalobcezahdji vySgbvani z vlastni iniciativy
e 0znameni nasdcujici tomu, Ze byl spachan relevantni cahg poda Zalobci
podle kapitoly VII Charty OSNRada bezpé&nosti

Toto jsou tedy it moznosti, jak nmize byt zahajeno vy3eivani. Rednttem
spofi bylo predevsim, zda umoznit zahajeni vySeani také Zalobci z vlastni iniciativy.
Nakonec byl fijat kompromis, kdy Zalobce tuto moznost ma, alesinpo shromazshi
podkladi pozadat fipravny senéat o povoleni zah&jeni vyge&ni’* Co se tye povahy
vySe jmenovanychiit moznosti,je nutné zdiraznit kli ¢ovy rozdil mezi prvnimi
dvéma a tretim zplisobem zahajeniizeni

Zatimco v pipad iniciace smluvni stranou nebo Zalobcem se jurcsi®oudu
v souladu s principy teritoriality a aktivni persdity vztahuje pouze na zlmy
spachané na uzemi smluvniho statu nebo sangbsmluvniho statu, ipadt zahajeni
vySetovani z poditu Rady bezpmosti rezoluci fijatou podle kapitoly VII Charty
OSN se jurisdikce Soudu vztahuje réZma zl@iny spachané na uzemi nesmluvniho
statu olBany nesmluvniho statu. Jakdeiktad Ize uvést saiasné vysSébvani zli@inu
v Sudanu, ktery smluvni stranou Statutu neni atkeeknu doSlo na zakladgodretu
Rady bezpénosti OSN.

" STURMA, P. Procesni aspektyRimském statutu Mezinarodniho trestniho soddastrpravni revue
2002,¢. 4, s. 98.
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3.6 Princip komplementarity

Otazky gipustnosti jsou upravenyl. 17 Statutu, jenZz stanovuje, Ze Soud

rozhodne, Z&éc je nepripustna, pokud

vySetovani nebo stihani vetei vede stat, do jehoz jurisdikcéorspada, krom
piipadi, kdy je neochoten nebo neschopen sitevést vySeatovani nebo
stihani

vySefovani ve ¥ci vede stat, do jehoz jurisdikce&os spada, a tento stat se
rozhodl nestihat dé&nou osobu, krompripadi, kdy divodem rozhodnuti byla
neochota nebo neschopnost statu skuteést stihani

dottena osoba jiz byla pro dané skutky souzena (s kgurpipadi uvedenych

v ¢l. 20 odst. 3 Statutu, kdkizeni ged timto soudem bylo vedeno s umyslem
dottenou osobu chranitted jurisdikci Soudu nebo nebylo vedeno nestann
nezavisle)

véc neni dostatan¢ zavazna

Na rozdil od divejSich ad hoc mezinarodnich trestnich tribudatak Soud

funguje na zaklad principu komplementarity, ktery udava, Ze zla&iny spadajici do

jeho jurisdikce maji byt primarn & reSeny na vnitrostatni arovni a az v pipadé, ze

tomu tak z uréitého divodu neni, mize se ¥ci za&it zabyvat Soud

Zatimco tedy tribunaly z devadesatych let 20. sitddgly zaloZeny na principu

konkurergni jurisdikce, Statut upravuje jurisdikci Soudujzahy predem pedpokladal

neadekvatnost domaéci justié®Statut roviz specifikuje, za jakych okolnosti Ize

rozhodnout o tom, Ze je d&ity stat neochoten nebo neschopen vést wygéni.

Pripustnost ¥ci mize byt v souladu &l. 19 Statutu ze strany obwimého nebo daného

statu napadena. O namitce pratippistnosti pak rozhoduje podle toho, v jaké fazi se

fizeni nachazi,ifpravny nebo projednaci senatipgp odvolaci senat.

S SCHABAS, W. A.An Introduction to the International Criminal Cou€ambridge : University Press,
2001, s. 67.
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3.7 Pouzitelné pravo

Vymezeni prameahprava, které rive byt Soudem aplikovano, ma bezpochyby
pro legalitu a fungovani Soudu zasadni vyznam.uStat svémcl. 21 hierarchicky
uvadi, Ze Soud bude upiatvat:

* za prvé, tentoStatut, Znaky skutkovych podstat zl&ina a Procesni a
dukazniiad

» za druhé, ve vhodnychtipadech,aplikovatelné mezinarodni smlouvy a
zadsady a pravidla mezinarodniho prava wetrg uznavanych zasad
mezinarodniho prava ozbrojenych konflikt

» pokud nelze uplatnit vySe uvedendecné zasady mezinarodniho pravéktere
Soud odvodi z vnitrostatnich pravnidudi platnych v pravnich systémech zemi

swta’®

Soud roviZ mizZe pouZzit pravni zasady a pravidla tak, jak siyjezil ve svych
piedchazejicich rozhodnutich, tedy respektovat wlasustalenou judikaturu.
Uplatiovani a vyklad prava nesmi rfgmivé rozliSovat z dvodu pohlavi, ¥ku, rasy,
barvy pleti, jazyka, ndbozenského vyznani nebo, \dojitického nebo jiného nazoru,
narodnostniho, etnickéh& socialniho gvodu, majetku, rodwi jiného postaveni a

musi byt slditelné s mezinarodnuznavanymi lidskymi pravy.

"6 Ov&em pouze vifpadt, Ze tyto zasady jsou sitelné se Statutem, mezinarodnim pravem a
mezinarod® uznavanymi standardy.
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4 Postoje zemi, které nejsou stranoRimského statutu

V souwasnosti je podle informaci Soudu 114 &tat€ta smluvnimi stranami
Statutu’’ Co se tye stad, které vznik Soudu a jeho fungovgrddporuiji, piedstavuiji
je krom¢ Kanady, Australie, statJizni Ameriky a sedni a jizni oblasti Afriky
piedevsim staty evropské. Pédwvropska unie hraje v této souvislosti vyznamnou roli,
jelikoz jeji aktivni podpora Soudu pht mezi priority spoléné zahrarini a
bezpeénostni politiky EU.

V souvislosti s univerzalitou fungovani Mezinardumitrestniho soudu je velmi
dulezitarole stalych ¢leni Rady bezpé€nosti OSN Kterykoliv z nich totiz, vzhledem
ke svému pravu veta,rhe zablokovat fijeti jakékoliv rezoluce. Vzhledem k tomu, Ze
jediné Rada bezpmosti nize na zaklagirezoluce podle kapitoly VIl iniciovdfzeni ve
stag, ktery neni smluvnim statem Statutu, je pro urzaktu fungovani Soudu nezbytné,
aby mu byli stali¢clenové Rady bezgaosti naklogni. Velkd BritAnie a Francie
smluvnimi stranami jsou, naproti tomu Ruskidna a USA Statut neratifikovali. Préav

Spojené staty americké se odatiku postavily d@ela opozice proti Statutu.

4.1 Pozice USA

PrestoZe se Spojené staty americké na vypracovamijegnotlivych ustanoveni
aktivneé podilely, ma vyslednd podoba Statutu jurisdikci SirSi, neZlidelegace USA
prosazovala Vzhledem ke kombinaci principu teritoriality a iqmipu aktivni
personality totiz ma Soud jurisdikci fiti ob¢amim nesmluvnich stat pokud spachaji
zlo¢in na Uzemi statu smluvniho. Zakladni mysSlenka S8oyel jis€ v souladu
s postojem USA, které vigoehu 20. stoleti nejednou bojovaly proti rehim, jez
maso¥ poruSovaly lidska prava. Pragmatickyriivddem odmitani jurisdikce Soudu je
piedevsim ochrana americkych jednotek v zalifaniesp. obava ztoho, Ze by

jurisdikce Soudu proti nim mohla byt zneuzivana.

" Jedna se o informaci uvedenou na oficialnich iravych strankach Soudu, jeZ tento Gdaj uvadi
k datu 12. 10. 2010. Vithe States Parties of the Rome Stafloidine]. International Criminal Court [cit.
2010-12-10]. Dostupny z WWW: <http://www.icc-cptikenus/ASP/states+parties>.

44



Posledni den v prosinci roku 2000, tedy necel§sim ged koncem svého
funkéniho obdobi, podepsal americky prezident Bill @mRimsky statut. V platnost
by ovSem smlouva vstoupila az po své ratifikaci &em. Svému nastupci pak ale
doporwil Senatu Statut k ratifikaci négdkladat’® Pozadavkem americké strany bylo,
aby ameiiti vojaci &astnici se vojenskych misi po celéngtsynepodléhali jurisdikci
Soudu’® Tomu ale branil princip teritoriality zakotvenyek 12 odst. 2 Statutu.

Nasledujici administrativa George W. Bushe pak poduvolala a z&la
vystupovat otewené proti Mezinarodnimu trestnimu soudu. Zaala uzavirat
bilateralni dohody s co nejisim pd@tem stal o negedavani americkych ¢bni Soudu.
RovnéZz na mdé OSN prosazovaly rezoluce Rady beapesti vyjimajici pisluSniky
mirovych operaci nesmluvnich si&tatutu z jurisdikce Soudu.

V roce 2002 byl fjat Zakon na ochrandglena americkych sluzebAmerican
Servicemembers” Protection Actktery dava prezidentovi USA pravomoc pouZit
»vSech nutnych a imérenych prosedki“ k tomu, aby uvedené osoby zadrZzované
Soudem byly propu&nty.®® Tento zakon row¥ zakazuje, vyjmalenské staty NATO,
poskytovat vojenskou pomoc smluvnim stranam Stapdkud nemaji s USA sjednanu
onu bilateralni dohodu.émto staiim byla nasledhomezena i hospo#ka pomoc.

Americkd administrativa se vySe ztovanym postupem branila tomu, aby role
mezinarodniho spatenstvi pevazila roli suverénniho stttV sousasné dob je tedy
mozné, aby byli fisluSnici americkych sil v zahrani vystaveni eventualnimu
vySetovani Soudu, pokud do mise poskytly personal USKerse odehrava na uzemi
statu, ktery fistoupil ke Statutu a zadny jiny soud (hal€TY) nemé pednost?

Je ale iteba poznamenat, Ze vladaijsvelmi kriticky postoj zmirnila, jelikoz
v roce 2005 umoznila nevyuzitim svého prava veigetp rezoluce Rady bezpeosti
OSN ¢. 1593 k situaci v sudanském Darfasimnz bylo umozsno Soudu, aby zahajil
vySetovani zl@int vtomto nesmluvnim st Timto aktem vlasth USA
Z pragmatickych @ivoda vyjadrily, Ze Soud ufitym zpisobem respektuji. V souvislosti

s naslednou z#émou americké administrativy se pak do jisté mirgain piistup USA

8 ROTHE, D.; MULLINS, CH. W. The International Crimal Court and the United States Opposition.
Crime, Law & Social Chang®006,¢. 45, s. 213.

" TOMAS R. USA versus Mezinarodni trestni soMezinarodni politika2002.¢. 7, s. 22.

8 Tento byva hovoraynazyvan Zakonem o invazi do Haagdiné Haague Invasion Act

8L RALPH, J. International society, the Internatio@aiminal Court and American foreign polidgeview
of International Studie2005¢. 1, s. 43.

82 BURES, P. Znasikni Rimského statutMezinarodni politika2006.¢&. 9, s. 33.
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k Soudu. Strategii odmitani v poslednich letechtiigala tzv. politika pozitivhiho
zapojeni, kdy se USA z pozice nesmluvni stranyaktzapojuji do jednani o dalSim

vyvoji Soudu®®

4.2 Poziceliny a Ruskd*

Cina sice Statut nepodepsala, ale iviproti rému aktivré nijak vyrazm
nevystupovala. Rusko naproti tomu Statut vroce 22(fibdepsalo, ale dosud
neratifikovalo. Ani Rusko ale nikterak podstatproti Soudu nevystupuje. Oba staty
jsou nicmén opatrné, v fipadt Ruska se jako tovod nabizi situace €esensku ¢i
jinych separatistickych oblastech,Ciné pak situace v Tibetwi Tchaj-wanu. Lze
shrnout, Ze oba staty prasgbdobré zvolily vyckavaci taktiku, aby serpswdcily, zda

se Soud stane skdt& nezavislou instituci bez politickych viiv

8 LOBE, J.Washington Urged to seek “Positive Engagement* W&E [online]. [cit. 2010-12-10].
Dostupny z WWW: <http://ipsnews.net/news.asp?idr&6299>.

8 predkladaci zprava pro Parlame@R k navrhu na ratifikackimského statutu Mezinarodniho
trestniho soudgonline]. Senat Parlamen€R [cit. 2010-12-10]. Dostupny z WWW:
<http://www.senat.cz/xqw/webdav/pssenat/original84/38912>.
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5 Kriticky rozbor

Mezinarodni trestni soud prolamuje zazitéedstavy o beztrestnosti nejvysSe
postavenych osob, které se zagfi imunitami @iznanymi narodni legislativou.
Zarover je ale vhodné Zdaznit, Ze Soud neni ¢gn pouze pro vysoce postavené
funkcion&e, ale niZze gred nim stanout kdokoliv, kdo pacha ony hromadnéino
pokud spadéa pod jurisdikci Soudu. Mezinarodni tiesbud si jiz v dob svého vzniku
ziskal mnoho fiznivci, ale také odgrci. Cely koncept si klade za cil vytkeni
univerzalni jurisdikce &¢i zlo¢inam, kterymi je dateno mezinarodni spalenstvi jako

celek, a to na zakladobrovolného fistupu jednotlivych statke Statutu.

5.1 Argumenty odfrciz soudu

Vzhledem k faktu, Ze d&které vyznamné staty vystupuii v minulosti
vystupovaly aktivl proti Soudu, jefeba jmenovat ifgdni divody odmitavého postoje
predstavitel téchto stal a jednotlivym argumefim se ¥novat podobgi. Kdyz
pomineme naklady na provoz Soudu, respektikipaginy nefiznivy pongr ceny a
vykonu, hlavni argumenty ze strany ddm v ¢ele se Spojenymi staty americkymi
proti Soudu jsou nésledu;i&T:

» Jurisdikci Ize vykonavat i proti obéanam ti-etich stati

USA tak poukazuji na poruSeni principacta tertii nec nocent nec prosunt

jelikoz oktan nesmluvni strany spada pod jurisdikci Soudu, ugok

k vySetovanému zldinu doSlo na izemi smluvniho statu Statutu.

* Nerovnopravnost mezi smluvni a nesmluvni stranou

V piipact, Ze bude jurisdikce roz&na o nové zkiny, nebude Soud i

ob¢canim smluvni strany, ktera se Znou vyslovila nesouhlas, vykonavat v této

oblasti jurisdikci. Takové pravo aleeti stat nema.

8 ULIK, K. Schvali Spojené staty americké statut Mézodniho trestniho soudiviezinarodni politika
2009¢. 1, s. 34.
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Vytvaieniad hoctribunal i lépe reflektuje mistni specifik&®

Jednotny fistup neni vhodny, jelikoz vzhledem k tomu, Ze Kakdnflikt je

jiny, je treba je posuzovat individu&n

e Soud si grisvojuje ulohu Rady bezpé&nosti OSN
Rizeni Ize mimo podtt Rady bezp#nosti zahajit i na zakladznameni smluvni
strany nebo Zalobce, role Rady beapmsti je tak omezena.

* Obava ze zpolitizovaného Zalobce
Zalobce niize zahajit vyS&bvani z vlastni iniciativy, USA se tedy obavajigeh
objektivity a mozného zpolitizovaného rozhodovani.

« Obava ze zpolitizovanych soudi®’
Pfi jmenovani soudc se zohleduje sloZzeni podle geografickych oblasti a
hlasovaci pravo maji demokratické i nedemokratiskduvni strany Statutu
stejné, nelze tedy zafiti nezavislost soudcna svych nedemokratickych viadach.

* Soud mize zasahovat do soudni moci suverénniho statu

O tom, zda v souladu s principem komplementarigbfita vnitrostatntizeni

nezavisle a nestrasnrozhoduje Soud.

Co se t¢evykonu jurisdikce viéi obéanam tietich zemj jsem toho nazoru, Ze
v tomto ohledu neni jurisdikce Statutu na zaklpdncipu teritoriality v pravém slova
smyslu v rozporu s principempacta tertii nec nocent nec prosumylo by nelogické,
kdyby ol¥ané smluvniho statu, kfespachaji utity zlocin, byli podle Statutu souzeni a
jini ob¢ané za tentyZz ztin na tomtéz teritoriu ne.

Ve skuténosti se totiz nejedna o nic nového. Kazdy statomgva jurisdikci
vaci osobam na svém vilastnim Uzemi,rejsou jeho otany. Tedy kdyZz vycestuji do
sousedni zel) musim pditat s tim, Ze se na&dw tu chvili vztahuje jeji pravo. A pokud
takova zem prijala normy, resp. jurisdikci podle Statutu, felia respektovat tutail.
Jiny ristup by byl v podstatpogenim tGzemni jurisdikce suverénniho statu.

Existujici nerovnopravnost mezi smluvni a nesmluvni stranoumaopak jako

kontroverzni vidim.Cl. 121 odst. 5 #a druha Statutu, ktery upravuje smy ¢i

8 BILKOVA, V. Afrika: laborata: mezinarodniho trestniho soudnictViezinarodni politika2007 ¢&. 5,
s. 18.

8" Tento argument byl pouZit v rAmci diskuze o Memaim trestnim soudu@R. Viz PARKANOVA,
V. Mezinarodni trestni soud utopif@nline]. [cit. 2010-12-10]. Dostupny z WWW:
<http://hn.ihned.cz/c1-22283870-mezinarodni-trestnid-utopii>.
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doplréni skutkovych podstat ztond, stanovuje, Zeve vztahu k smluvni stranez tuto
zmenu nepijala, nebude Soud vykonavat jurisdikdicvzlocinu, kterého se tato zma
tyka, pokud je tento ztm spachan otany této smluvni strardt na jejim Uzemii Tedy
Vv pripac, Ze olgan nesmluvniho statu spacha na uzemi statu smhuamién doplany
zloc¢in, spada pod jurisdikci Soudu, zatimco pokud tetdplreny zlotin spacha otan
smluvniho statu poté, co jeho stat se&mou nesouhlasil, pod jurisdikci Soudu nespada.
Statut tak poskytuje privilegované postaveni smiovnstaim oproti staim
nesmluvnint®

Nazor, Zevytvareni ad hoc tribunal a respektuje |épe mistni specifika je
bezpochyby relevantni. Jak#éiklad I1ze uvést nasledujici situaci. Soudza vykonavat
jurisdikci nad osobami starSimi osmnacti let, fijppct SCSL ale byla vzhledem
k rozsahlému mnozstvi mladistvych pachatel Sierra Leone tato ékova hranice
stanovena na 15 let. Na tyto osoby by se tedydikte Soudu nevztahovala. Na druhou
stranu nic nebrani tomu, aby byly tyto osoby soyzanitrostatr.

Na porovnanidchto tribunah a Soudu ale musime pohliZet v jejich celistvosti.
Prestozead hoctribunaly mohou lépe odrazet specifika konfliktisau blizko oktem,
je treba je pokazdérizovat samostatna k tomu nize chylst politickad vile v Rad
bezpénosti OSN. Spousta zlmi tak mize Zistat nepotrestana. Navic kréfaktu, ze
lépe respektuje zakaz retroaktivity v trestnim prawezinarodni trestni soud
piedevsim zabezpeje jednotny fistup ke zlginim, & uz jsou spachany kdekoliv, coz
|ze bezesporu vnimat jakdgainost.

Tvrzeni, Ze sBoud prisvojuje roli Rady bezpe&nosti OSN povaZzuji za liché.
Rada bezpmosti vznikla na zakladuzaweni mezinarodni smlouvy, kterou byla Charta
OSN. Stejnym zfisobem, tedy prosdnictvim otevené multilateralni mezinarodni
smlouvy, Rimského statutu, vznikl Mezinarodni trestni soudhluni strany tedy
souhlasily, Ze iniciatorentizeni nize byt kron¢ Rady bezp&osti rovéz smluvni
strana nebo zalobce.

Mimoto Rada bezpmosti OSN je organ, ve kterém jsou sldAyjednavany

kompromisy, a jeho rozhodovani je tak relativigidni. V piipac, Zze by bylo mozné

8 Je aletebarici, Ze vzhledem k ustanoveni roptijaté definice zIginu agrese, které z jurisdikce Soudu
viici tomuto novému zléinu vylwuje olany nesmluvnich stran (tedy i na zakiaeritorialniho

principu), se tato nerovnost stird. Otazkou ov&amzda budou mit obdobné ustanoveni i mozné dalSi
budouci zmny Statutu.
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zahdjit fizeni pouze na zakladpodrétu Rady bezp@osti OSN, by se fied Soud
dostaly pouze ty ifpady, na kterych panovala shoda vSech stal§leimi Rady
bezpeénosti,¢imz by se Soud svym #pobem zpolitizoval.

Obavy ze zpolitizovaného postupu nezavislého Zalabmohou byt teoreticky
na mis¢, na druhou stranu zakotveni jeho postaveni veutstatzniklo na zaklas
uréittho kompromisu a jeho pravomoci nejsoiili$ Siroké. Za prvé je volen
Shromazdnim smluvnich stran, za druhé je jeho role omezéma Zze musi jiZ na
pocatku konkrétniho vysaivani podat fipravhému senatu zadost o povoleni
vySetovani. Této obay nenapovida ani reédlné vtomto smyslu spiSe zdvagsil
jednani sotasného Zalobce, ktery v souladu s principem komgieanity napiklad
odmita oznameni na britské vojaky v Irdku s timy&ituacich, kdy by to mohlo byt
opravdu opodstatmé, sedmito pripady zabyvaiji britské soudy.

Tvrzeni, Zenezavislost soud@é neni zarwena jelikoZz jsou jmenovani na
zaklad prihlédnuti k rovnomirnému zastoupeni geografickych oblasti Shrorédinal
smluvnich stran, jehoZleny mohou byt diktatorské rezimy, nepovazuji zali%
vyznamné. Relevantni nedemokratické staty totitvodu nebezp# jurisdikce Soudu
praw vétSinou Statut neratifikuji, a tedy ve Shromé&iichlasovat nesmi.

DalSim argumentem je, Ze SoomiZze zasahovat do soudni moci suverénniho
statu na zaklad posuzovani toho, zda je stat ochoténschopen vést proces, zda
procesem &lome nechrani pachatele proti jurisdikci Soudu, nebaizzkni jeci neni
vedeno nezavisle a nestranrzZkratka, Zze Soud je opram rozhodovat, zda je
vnitrostatnitizeni vedeno objektivn

V této souvislosti si spiSe kladu otazku, zda jeotschopen. Zda ma Soud
dostaténé moznosti, aby toto byl schopny objek&wncit. Pro @ipad pochybeni ale
muze stat nebo obvéima osoba fipustnost Soudu v souladutls 19 Statutu napadnout,
piip. se dale odvolat. Tuto namitku pak projednakipravny nebo projednaci serit
senat odvolaci.

Celkové Ize zhodnotit Ze ¥tSina uvedenych arguméntkteré jsou na jedné
straré pouzivany proti Soudu, naopakiake byt vnimana na druhé stéajako jeho
prednosti. Bez nich by &h totiz Soud svazané ruce &zko by pak mohl s takto

omezenymi pravomocemirippét k udrzovani spravedlnosti v ramci mezinarodniho

89 KRATOCHVIL, J.Rimsky statut Mezinarodniho trestniho soudu nemizporu s GstavowRravni
rozhledy 2007 ¢. 15, s. 541.
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spol&enstvi. Mnozi auf® se tak v kontrastu s vySe jmenovanymi argumemttip
Soudu shoduji, Zze pro USAFi[S vyhodné astat stranou neni. Diky z{datku

zvolenému fistupu ztracely USA svou mezinarodni prestiz a ritut8 a vzhledem k
tomu, Ze jurisdikci Soudu podléhaji osoby ré&ma zaklad principu teritoriality, USA
tim, Ze neni smluvni stranou, beztak nejsou schaudy zahrani jednotky proti
Soudu @inng chranit? Pro USA by tak mohlo byt vyhodj$i ke Statutu fistoupit a
podilet se na kontrole jeho fungovani a oMivani vyjednavani detrg pripadnych
vytvareni definic novych zkbna.

RovréZz je vhodné ppomenout princip komplementarity, tedy pokud by ke
genocid, zlocinu proti lidskosti nebo vatmému zl@inu nagiklad ze strany ifislusniki
americkych zahratnich sil opravdu doslo, Soud zapojen nebude, pdladk fizeni
probihat vnitrostathv USA. Lze shrnout, Ze vzhledem k tomu, Ze Sonacejistuje a
ma relativig Sirokou mezinarodni podporu, i&wvé mocnosti budou nakonecciamy
k tomu, aby jej alesporespektovaly. V dlouhodobémenitku pak Ize pedpokladat, Ze

se do jeho struktur zapoji.

5.2 Argumenty piznivar soudu

Ve vySe uvedeném textu byly zhodnocefasto jmenované argumenty, které
byvaji pouzivany ze strany kritikSoudu. Nkteré z nich povaZzuji za relevantni, jiné
oproti tomu nikoliv, jelikoZ kritizuji ustanovenit&utu, bez kterych by Soud prakticky
nemohl efektivd fungovat. Je rowt namist alespé ve strénosti zhodnotit
argumenty, které lze pouzit ve présp existence Soudu digtoupeni ke Statutu.cmi
jsou gredevsim nasledujici:

* Potrestani zldini a zneschop#ni pachani zld@ina dalSich
* Prevence
* Popis reality

* Medializace

9 NASH, W. L. The ICC and the Deployment of U.S. AinForces. IThe United States and the
International Criminal Court. National Security amdternational Law Lanham : Rowman & Littlefield
Publisher, 2000, s. 163.

®L SCHARF, M. P. The ICC’s Jurisdiction over the Natils of Non-Party States. The United States
and the International Criminal Court. National Seityand International LawLanham : Rowman &
Littlefield Publisher, 2000, s. 230.
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» Moznost ovlivitovat fungovani Soudu

* Univerzalni pasobnost

Tyto argumenty se tykajifpdevsim obecnych prindipna kterych je zaloZzena
mezinarodni trestni justice a daleitirch specifickych projel. Co se tye potrestani
zloéini a zneschop#ni pachani zld@ina dalSich je tebaftici, Ze v samé podstat
vnitrostatnihoci mezinarodniho trestniho prava je idea, Ze patimaéebyt gedveden
pied spravedlivy Soud a na zaktazivaznosti spachaného @l podle prava souzen.
Pripadny trest od¥ti svobody jej pak izoluje od spdleosti a tim zneschopni v pachani
piipadné dal$i trestrignnosti®?

Je rovrz treba vyzdvihnout, Ze spravedinost ma ohromny mosdinham pro
ob¢ti, ptipadre pro pozstalé, v nichz pak sniZzuje touhu po potnsie zejmeé, ze
pravdépodobré nebudou dopadeni vzdy vSichni pachatelé. To ovBeodivodiuje,
aby se rezignovalo na spravedinost a nebyl téad soud pedveden nikdo. V této
souvislosti pravi dlouholety bojovnik proti apaithev Jizni Africe a nositel Nobelovy
ceny miru Desmond Tutu:Jakkoliv niZe byt spravedlnost bolestna a riggmna,
poznali jsme, Ze jeji alternativa — totiz rezignaeepivedeni pachatélk odpovdnosti
— je horsi“3

Soudni vysdgbvani slozitych fipadi takécasto odhalujetizné nepedpokladané
skute&nosti a souvislosti, o kterych sefivk newdélo. VySetovani tak pomaha
v objektivnimpopisu reality urcitych konflikta a ginasi informace, na& by se jinak
nefislo, coz niize mit veliky vyznam pro historickou dokumentaanyiegh udalosti.

V souvislosti smedializaci se pak objektivni a soudindokazané informace
dostavaji do pozornosti Sirokéiegosti a jsou schopny ovhevat véejné mirni. Lze
uvést, Zze ICTY a ICTR fmly ke sniZzeni obliby extremistickych politickych
piedstavitel. Rovréz sowasné procesy s Thomasem Lubangou a Umarem Al-BaSire
u ICC za&aly po jejich zahajeni upirat pozornostajaosti na situaci &dskych vojak

v Kongu a okolnich zemiati na konflikt v sidanském Darfaru.

92 Uvedené vysstleni je samoaiejme zjednodusené. &élem trestu byla historicky retribuce, tedy odplata
v souasnosti se uvadiiedevsim prevence, izolace a naprava pachatele.

93V originale: ,As painful and inconvenient as justice may be, axelseen that the alternative -
allowing accountability to fall by the wayside wersé. Viz TUTU, D. Choose justice, Africfonline].
The New York Times [cit. 2010-12-10]. Dostupny z \WWV
<http://www.iht.com/articles/2009/03/03/opinion/atiicopy.php>.
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Z pohledu stdt je pak vyhodné ke Statutufigtoupit, jelikoz tak ziskavaji
moznost ovliiiovat fungovani Soudu To neznamena pouze podilet se na jeho
kontrole, ale rové&Z mit moznost na zakladgtanovenych kritérii navrhovat a schvalovat
jednotlivé soudce. V neposledfdd pak podilet se na vypracovani @mti doplreni
skutkovych podstat dalSich Ziat. Problematiceiniverzalni piasobnostiSoudu se pak
vénuji v samostatné subkapitole 5.3.

V zawru vy¢tu vyhod vzniku stalého Mezinarodniho trestniho deoypak
povazuji za nutné zminit ¢él, ktery by v pipact svého fungovani byl tim
Lze fici, Ze empiricky €@kaz preventivni funkce mezinarodnich trestnich &oud
neexistuje. Existence Norimberského tribunafece nezabranila ani Pol Potovi, ani
MiloSevicovi v jejich jednani. Na druhou stranu zde jeba rozliSit povahwad hoc
ustaveného trestniho tribunalu a stalého Mezindhadimestniho soudu.

V situaci, kdy diktator voli své jednéni a je sdem své imunity s tim, Zze Zadny
mezinarodni soud, pod jehoz jurisdikci by spadakxistuje, nemusi se batceho.
Muze se leda obavat nasledného ustawhihoc trestniho tribunalu pro toto jeho
jednani, ale je si paténvédom, Ze cesta k jehdizeni je slozitd a pokud ma ale#po
s jednim stalyntlenem Rady bezgaosti OSN nadstandardni vztahyijlis se obavat
nemusi. Staly Mezinarodni trestni soud ma ale jipovahu a v saiasné dob, kdy se
z&inaji resit prvni procesy, si toho jsou patridé, kterych by se v budoucnu mohlo
vySetovani tykat, ¥domi.

Napriklad v Kongu je vsotasné dob Soud véejnosti vniman a lIze
piedpokladat, Ze sdomi odpo¥dnosti ma zde potencial 2Zmit chovani a kontrolovat
agresi. Samdejnm¢ je mozné namitnout, Ze na ngigkece probiha mnoho konflikta
hromadnych nasilnosti. Kongo méa rozvracenou jystig je smluvnim statem Statutu.
Nebylo by orch hromadnych nasilnosti bez odstraSujiciho efeRaudu vic?
Neodradilo to alespo nékolik jedinai ¢i rebelskych wdci od pachani hromadnych
zlo¢ina? To se empiricky nikdy nedozvime a Ize o tom papekulovat, ale kdyby ano,
byl by to sice neviditelny, ale ohromny ésp Soudu.

Osobré si myslim, Ze preventivni funkci Soudu neni vhodnarginalizovat.
Podle mého nazoru bude mit totiz existence Mezdrélwm trestniho soudu pro

potencialni pachateledtsi preventivni funkci, nezli existence vnitrostam soudu pro
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pachatele &ného. Bmi jsou totiz mnohdy zkinci, kte&i jednaji velmi impulzivl, na
z&klad nahlych emoci. V takovémiipadt ¢clovék nemysli na mozné nasledky svého
jednani.

Strijci a planovéi zlocint podléhajicich jurisdikci Soudu vSak byvaji lidé
S ukitym postavenim, mnohdy lidé velmi inteligentni,kga nagiklad Slobodan
MiloSevic nebo Radovan KaradZi Takovy typ ¢lovéka ma menSi sklony jednat
impulzivré a spiSe ma tendenci provést chladny kalkul. Amttogripact bude muset
racionalé vzit v potaz, Zze pokud se daného jednani dopusize byt v budoucnu
postaven fed Mezinarodni trestni soddJsem tedy toho nazoru, peavé preventivni
funkce je jednou ze stZejnich vyhod Soudu A pokud by bylo diky jeh@&innosti

s

zamezeno witym hromadnym zldinim, povaZzuji toto rové za funkci nejdlezitejsi.

5.3 Univerzalita

V zawru této kapitoly povazuji za vhodné zhodnotit &mny stav ohledn
dosazeni cile, ktery stoji v samotném zakladu mydiestdlého Mezinarodniho
trestniho soudu — totiz jeho univerzalnispbnost. Zakladni ideou je, Ze ty nejhorSi
zlociny se dotykaji mezinarodniho sp&dastvi jako celku, tajsou spachany kdekoliv.
Proti #mto zlainim je pak teba postupovat jednatn Na zaklad dobrovolného
pristupovani stdit ke Statutu je poté rozévana jurisdikce Soudu.

V soutasné dob jsou, obec# vzato, smluvnimi stranami Statutu zeavropskeé,
Kanada a Australie, staty jihoamerické a statyijarstedni Afriky. Naproti tomu ke
Statutu nepstoupily USA, zens asijské a arabské. Do dnesni doby Statut ratifikov
114 stah swta, gicemz lzefici, Ze na s#té je v sodasné dob cca 200 stétéi subjekt,
které podstatné znaky statu vykazuji. Jak tedy Smialje svij vytyéeny cil? Zda se,
Ze pouze o &co vice nez z poloviny.

Je ale ieba fici, Ze Uspch na cest k univerzalit jurisdikce Soudu nelze

jednoduse it poctem gistupivsich stdt nebo nafiklad jejich rozlohou. Musime

%V pripack, Ze nebude smluvnim statem Statutu a Ze asiirzfeebude spachan na Gzemi smluvniho
statu, se jehoifpad nmize dostat fed Soud na zaklgdniciacefizeni Radou bezprosti OSN.

S ohledem na situaci v Sudanu a prezidenta Umataaira se tento postup nejevi byt
nepravépodobnym. Je alégba dodat, Ze pro efektivitu vykonu jurisdikce Sowdci obdanim
nesmluvnich stétje v tomto pipads zapotebi plnd podpora Soudu ze strany Rady be&mpsti OSN.
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totiz zohlednit pedevSimlidnatost jednotlivych stati, mocensky prvek a roviz
miru jejich demokratického zrizeni

Z hlediska lidnatosti jeréba si ugdomit, Ze Sest z deseti nejlidgadich stah
swta, tedyCina, Indie, USA, Indonésie, Pakistan a Rusko snitaisstranami nejsou.
Co se t¢e mocenského prvkujgdni s¥tové velmoci maji jednak potencial oviovat
staty malé, jednak jimi byt fjozers néasledovany’ V neposledniiac je teba
podotknout, Ze nenitteZita pouze velikost statu, nybrz mista, kde pathélevantnich
zlo¢ina realreé hrozi. ®Tmi mohou byt velmi malé staty, jako byla iggad Rwanda.

Jde tedy o to, zda jsou smluvnimi stranami préy staty, kde k takovému
jednani nize realg dojit. Takovym stdim ale mnohdy vladnou nedemokratické
rezimy, které se ke Statutu z&me negipojuji. Stranami Statutu jsou taktginou staty,
které s&mito zlosiny problémy beztak nemaji.A kdy? pomineme moZnost zahajeni
vySefovani z poditu Rady bezpmosti OSN, je tedyiéba konstatovat, Zze ve smyslu
dosazeni, respiiplizeni se univerzalnitgsobnosticeka Soud je$tdlouha a nesnadna
cesta.

Na druhé strahvzhledem k tomu, Zeéhem pouhych dvanacti let od svého
vzniku byla tato mezinarodni smlouva ratifikovana\jice nez polovinou statswta,
lze do budoucna vyjéd nackji, Ze tento trend bude pokiavat a ke Statutu seipoji
dulezité swtové mocnosti, které pak budou nasledovany dalsiaty .

% Rovre? v deské vnitrostatni diskuzi ohledinatifikaceRimského statutu zaznivalo, Ze neméa smysl ke
Statutu pistupovat, kdyz ani USA se ikmu neipojily.
% DuleZitou vyjimku samoizjme predstavuiji napiklad rskteré africké staty.
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6 Redalné Fipady Mezinarodniho trestniho soudu

Rimsky statut Mezinarodniho trestniho soudu vstoupilatnost 1. 7. 2002 a od
této chvile nize Soud vykonavat jurisdikcitwi zlo¢inu genocidy, zldinam proti
lidskosti a valénym zlatinim. Soud tedy funguje jiz vice nez osm let a je s
cast&né mozné zhodnotit jeho dosavadininost.

Soud se v saiasné dob intenzivré zabyva zldiny spachanymi v konfliktech v
péti zemich. Bmi jsou Uganda, Demokraticka republika Kongote8bafricka
republika, dale Sudan, resp. Darfar, anke Soud vySétje v souladu gasovou
piisluSnosti pouze zény spachané po 1. 7. 2002 a vzhledegethostem nasilnosti
pak Zalobce vyS&ivani omezuje pouze na nejvysSe postavérdgtavitele zodpadné
za hromadné ztany.

V souvislosti s tim je vhodné zminit, Zeispb vySatvani finesl rekteré ne
zcela pedvidané poznatky. Za zminku v kazdédfipad: stoji vznikla praxe tzv.
pozitivni komplementarity’ kdy prvni ti jmenované staty samy pozadaly Soud o
vyseteni zla&ina spachanych na jejich izemi. Zalobce tyto Zadastildnoceni jejich
odavodrenosti fFjal a na jejich zaklaglvySetovani zahajil.

Tento zf@isob zahajeni, tz\self-referral predstavuje pro Soud ditou vyhodu,
jelikoz v takovém fipack Ize predpokladat, Zze budou organy daného smluvniho sétu
Soudem hladce spolupracovat. Jako nevyhodu ovSenvrimat fakt, Ze vhledem
k tomu, Ze tyto konflikty ¥tSinou probihaji mezi vladou a povstaleckymi skapin a
vlada ma moznost se na Soud obratit, zatimco povee, vytv&i takova situace jistou
nerovnost stran dastnicich se ditého konfliktu v fiistupu k Soudd® VySetovani
v Sudanu pak bylo zahdjeno na zaklpgddrétu Rady bezpmosti OSN, jelikoz Sudan
neni smluvni stranou Statutu. V poslednitfipad, ktery se tyka Keni, pak bylo
vySefovani zahajeno Zalobcem z vlastni iniciativy.

V této souvislosti je pak vhodnédipomenout, Ze podlél. 16 Statutu mze byt

jakékoliv vySetovanici stihani peruseno na dobu 12é&siai, pokud o to Soud pozada

%" SCHABAS, W. A.; STAHN, C.; EL ZEIDY, M. M. The Ietnational Criminal Court and
Complementarity, Five Years O@riminal Law Forum 2008,¢. 19, s. 1.

% STURMA, P. Princip komplementarity a spaigitmechanismus Mezinarodniho trestniho sotriu
Medzinarodny trestny sud nackatku 21. stordia. Bratislava : Slovenska spélwg’ pre medzinarodné
pravo pri Slovenskej akadémii vied, 2006, s. 36— 3
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Rada bezpmosti OSN rezoluci podle kapitoly VIIfigemz toto lze &nit opakovas.
Uvedené ustanoveni hodnotim spiSe kiagelikoZz miZze nastat situace, kdy by mohlo
stihani ukité osoby vyvolat v zemi nepokoje nebo ohrozit gré@awobihajici mirovy
proces. Proto je podle mého nazoru vhodné, Ze Radp€nosti mize na zaklag
zvazeni specifik dané konkrétni situace projedo&tiiého procesuifjpadré odlozZit na
pozcjSi dobu.

Co se tye situace Wgandé, soudoby konflikt na tzemi tohoto statu vznikl jiz
vroce 1986, kdy saasny prezident Yoweri Musevenigvzal moc. Proti ému se
postavila tzv. Arméda boziho odporuofd’s Resistent ArmyLRA). Ta je gedevsim
v severnic¢asti Ugandy a v okolnich oblastech zodgina za pravidelné hromadné
atoky na civilni obyvatelstvo, vrazdy, systematickéasihovani a unaseniét za
Gcelem jejich zapojeni to vlastni¢hd. Podil dtskych vojaki v LRA se odhadoval az
na 85%, co? fedstavuje fes 20 000 osoly. Na konci roku 2003 pozadal prezident
Museveni Zalobce Soudu o vy&mti zid&init. To bylo zahajeno v polovn
nasledujiciho roku a v roce 2005 bylo vydano 5 kaiy na nejvyssi velitele LRA.
Jeden znich jiz zefal, ostatni vetrg vidce LRA Josepha Konyho stale nebyli
dopadeni®

Dlouholeté konflikty v Demokratické republice Kongo mezi vladou a
povstaleckymi jednotkami se odehravaggevsim ve vychodni provincii Ituri.tbody
konfliktt jsou politické (snaha o zZmu rezimu), ekonomické (kontrola na&dtnymi
zdroji nerostnych surovin) i etnické (nenavigtisfjuSniki kmenmi Hema a Lendu).
Z téchto divoda zde dochazi ketnym brutalnim Gtakm, jejichZ oléti jsou v grevazné
mite civilisté. Podil dtskych vojak pak gedstavuje az 40%. V roce 2004 obdrzel
Zalobce oficialni podtt Demokratické republiky Kongo a zahajil vy&etani. Do
dnesniho dne bylo vydanétatykat. Bosco Ntaganda je stale na svahddermain
Katanga a Mathieu Ngudjolo Chui jsou &aii a v sotasnosti probih&izeni ged
piipravnym senatem, Thomas Lubanga Dyilo je s@dvraten a jehdizeni po potvrzeni
obviréni probiha jiz ped senatem projednacim. Patym obmaym je Callixte

Mbarushimana, na kterého byl vydan zatyk&ijnu 2010.

% POPENKOVA, M. Mezinarodni trestni soud. Redlungujici instituceMezinarodni politika2006 .
5, s. 39.

190 sjtyations and Casdenline]. International Criminal Court [cit. 20112-10]. Dostupny z WWW:
<http://www.icc-cpi.int/Menus/ICC/Situations+and-+<es>.
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Vroce 2005 pozadal prezide@tiedoafrické republiky Zalobce Soudu o
vySeteni udalosti, které byly spachany vilmthu ozbrojeného konfliktu mezi povstalci,
vladnimi jednotkami a dalSimi ozbrojenymi skupinamiroce 2008 byl vydan zatyka
a tentyz rok byl z&en a dopraven do Haagu Jean-Pierre Bemba Gombacofvie
zlo¢ina proti lidskosti a valénych zla@ini. Po potvrzeni obvimi probihda jeho proces
jiz pted projednacim senatem.

V roce 2005 fjala Rada bezpmosti Rezoluci OSN, kterou pozadala Zalobce o
vySefeni zl@ini spachanych vSudanu v zapadni provincii Darfif”* a vyzvala
sudanskou vladu, aby mrspolupracovala se Soudem. Osobami, na které térnvy
zatyka, jsou Ali Kushayb, Ahmad Harun, a Umar Al-Basiudhayb je wdcem milic
Janjaweed Harun byvalym ministrem vnitra a paradéxnaslednym ministrem pro
humanitarni zalezitosti, a Umar Al-BaSir je &asnym prezidentem. Pagdzacal Soud
vySefovat dalSiii osoby. Sudanskéa vlada odmita se Soudem spolu@aco

Zatim posledni situaci, kterou se Zalobcetakazabyvat, je vySébvani
povolebnich nasilnosti Keni v letech 2007 — 2008. Vzhledem k tomu, Ze byl cduhe
opodstattiny divod a gedloZzeny dostate¢ prikazné materialy, vieznu 2010 toto

vySetovani povolil gipravny senat Soudu.

International Criminal Court |Investigation Status
opened

Uganda 2004 5 arrest warrants for rebel leadedectased, 4
fugitives

Congo 2004 5 arrest warrants: 3 on trial, 1 intpid; 1 fugitive

Sudan (Darfur) 2005 3 fugitives, including presid®mar al-Bashir, 2
other suspects appeared voluntarily and are in pte-
trial

Central African Republic 2007 Jean-Pierre Bembeustody, trial underway

Kenya 2010 Indictments expected imminently

Zdroj: The Economisha zaklad informaci soud, % stav k 27. 11. 2010

%" Krome udalosti v Darfdru, kteréiiahuje pozornost stovych médif, je moznym zdrojem budoucich
konfliktd rovreéz situace v severovychodnim Sudanu a postavertkgtti Beds, viz ZAHORIK, J.
Bedzové v severovychodnim Sudanu: zapomenuté ahnegiti? Mezinarodni politika2007,¢. 5, s. 18
- 21.

19211 the dock, but for whatfdnline]. The Economist [cit. 2010-12-10]. DostypnWWW:
<http://www.economist.com/node/17572645>.
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6.1 The Prosecutor v. Thomas Lubanga Dyilo

Thomas Lubanga je povaZzovan za zakladatel&daerpolitického a vojenskeho
hnuti Svaz KonZskych vlasteh¢Union des patriotes congolai®/PC)! které bylo
zalozeno v roce 2000 a je zodpdaé zacetné nasilnosti na vychddonga v regionu
Ituri. Hnuti se sklada zifslusniki kmene Hema a je sinetnicky vyhragno.

K nejwétsim zla@inam, jejichz okti byli civilisté, dochazelo od druhé poloviny roku
2002 do konce roku 2003. Etnickéstky byly namieny zejména protifipslusSnikim
kmene Lendu. V rdmci konfliktu odvlldUPC do svychrad stovky dti, které poté
cvicil k boji, vrazcni, rabovani a znagibvani. V roce 2003 pak ¢hLubanga podle
tvrzeni Zalobce ve svych milicich aZ 30 0@®i.&*

Poté co byl Soudem vydan zatykdyl Lubanga 17.#ezna 2006 {&vezen do
Haagu a 20. iezna se konalo prvni slySenied gipravnym senatem. Dne 29. ledna
2007 pak bylo obvieni Lubangy pipravnym senatem potvrzehB,na zaklad ceho?
muze byt ustaven projednaci senat a nasledtit hlavni lceni. Thomas Lubanga je v
souwasné dob jednim ze dvou obZalovanych, jejichZ proces jeewejiz projednacim
senatem.

Ze strany nkterych nevladnich skupin byva Soud kritizovanobéaloba je ve
srovnani s tim, za co vSechno je Lubanga piaedobré zodpowdny, relativié Uzce
vymezena. Thomas Lubanga je obZalovan za pachék@dugicichvaleénych zlogini
podle Statutu:

« Cl. 8(2)(b)(xxvi): odvodyei nabor @ti mladSich patnacti let do ozbrojenych sil
statu nebo jejich vyuzivani k aktivnicasti v nepatelskych akcich (v ramci
mezinarodniho ozbrojeného konfliktu)

« Cl. 8(2)(e)(vii): odvody¢i nabor d@ti mladsich patnacti let do ozbrojenych sil
statu nebo jejich vyuzivani k aktivnicasti v nepatelskych akcich (v ramci

vnitiniho ozbrojeného konfliktu)

1% Thomas Lubanga Dyilfnline]. International Criminal Court [cit. 20112-10]. Dostupny z WWW:
<http://www.icc-
cpi.int/menus/icc/situations%20and%20cases/sitnstsituation%20icc%200104/related%20cases/icc%
200104%200106/democratic%20republic%200f%20theYa2fadlan=en-GB>.

1% Trying One, Blaming Manfpnline]. The Gambia Echo [cit. 2010-11-12]. Dostyz WWW:
<http://www.thegambiaecho.com/Homepage/tabid/3@laitype/ArticleView/articleld/62/TRYING-
ONE-BLAMING-MANY .aspx>.

195 MIRAGLIA, M. Admissibility of Evidence, Standardf ®roof, and Nature of the Decision in the ICC
Confirmation of Charges in Lubangiournal of International Criminal Justic008¢. 6, s. 489.
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Hlavni liceni nelo byt pivodre zahajeno ¥ervnu 2008, ale bylo odloZenowv
sporu mezi soudci a Zalobci ohléddivérnych dikazi. OSN a neziskové organizace
totiz poskytly Zalobci na 200i#lazl za podminky zachovaniid&rnosti. Soudci ale byl
nazoru, Ze takovyipstup je nefjatelny, jelikoZz ohroZuje spravedinost a objektivi
celého procesu. Nasledkem toho byla we hovreZz moznost propu&ti Lubangy
v pifpads, Ze neni zabezpen rovny pistup obou stran k informacif?® Zalobce
nasledg souhlasil s poskytnutim tgérnych informaci Soudu. Nutno dodat, ze
v souvislosti sdmito udalostmi si Zalobce vyslouZil obe&cikritiku, zatimco tvrdy
postup senatu zaélem zaji&ni objektivitytizeni Ize hodnotit velmi kladn

Proces tedy zal dne 26. ledna 2009 &gs opakované spory senatu a Zalobce
ohledre pristupu obhajoby k informacim Zalobc&hbm kterych oft hrozilo dokonce i
propuséni Lubangy z vazby, Soud v stasné dob pokraiuje dal a spolupracuje se 103
osobami, které majifpd Soudem status &b V ramci procesu bylo zatim vyslechnuto

pét znaldi a 28 swdka. ™’

6.2 The Prosecutor v. Omar Hassan Ahmad Al-Bashir

Koteny sodasného konfliktu v sudanské zapadni provincii Dagahaji do
vzdalerjSi minulosti. Spolénost na tzemi Darfaru byla trédé kmenova, v niz hralo
klicovou roli kmenové vlastnictvitgly. Fada byla mezi jednotlivé kmeny roddna
poslednim darfurskym sultdnem nat@tku 20. stoleti a kmenovi ¢glnici je pak dale
roz&lovali mezi jednotlivécleny kmenu. Hpadné spory bylyeSeny na shromagal
n&elniki jednotlivych kmefi. Sucha a desertifikacaigpely ke zhorSeni konflikt a
prezident Nimejri, ktery se dostal k moci roku 1968k zavedl islamsky rezim a Sariu a
zruSil dosavadni kmenovy systéméh@m nésledujicich desetileti se diky snadnému
piistupu ke zbranim 2aly konflikty vyostovat a jednotlivé kmeny Zaly vytv&et

vlastni milice!®®

1% 7APPALA, S. Lubanga Before the IC@ournal of International Criminal Justic®008¢. 6, s. 467.
197 Case information shegonline]. International Criminal Court [cit. 20110%-12]. Dostupny z WWW:
<http://www.icc-cpi.int/NR/rdonlyres/477CC240-07 AB-AC-80AC-
3A743C2CD649/282561/LubangaENG. pdf>.

1% pOPENKOVA, M. Mezinarodni trestni soud. Reélanguijici instituceMezinarodni politika 2006 ¢.
5, s. 39.
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V jadru konflikta je jednakpristup k prirodnim zdrojam (ropa, voda, fda a
pastviny), jednakpiislusnost k uritému etniku. Ta hraje v konfliktu v Darfaru
klicovou roli, gedevsim pak ifislusnost k fivodu africkému (obyvatelé Darfaru) nebo
arabskémucentralni vidda)Od roku 2001 sefpdni povstalecké skupiny, Studanské
osvobozenecké hnutiSgdan Liberation Movement/ArmySLM/A) a Hnuti za
spravedinost a rovnostlystice and Equality MovemeniEM) z&aly stawt proti
ustedni vlag v Chartumu.

V roce 2002 pak zali podnikat prvni ozbrojené akce. VIada nebyldaiavou
situaci ffipravena a nebyla schopna oblasti kontrolovat. Mguproto etnickych a
mezikmenovych rozpéra z&ala vyzyvat mistni kmeny, aby ji v boji proti poatsfim
pomohly. Z arabskych kménbyly vytvoreny jednotkyJanjaweeda tyto spoléné se
stdanskou arméadou &y v Darfaru zasahova€etnymi cili jejich ttok byli civilisté
prislusejici k africkému etniku. Konflikt Zgobil nucené vyghovani pes 1,65 milionu
0sob!% nekteré zdroje v&ak uvadi az 3 miliony uprchlik

Situaci se vroce 2004 ¢gda zabyvat Rada bezpwsti OSN. Byla #izena
Mezinarodni vySetovaci komise pro Darfur, ktera gedlozila svou zpravu 25. ledna
2005. Komise konstatovala, Ze na uUzemi Sudanu dock&aznému porusSovani
lidskych prav a humanitarniho prava, jez dosahujenizity zl@&ind podle
mezinarodniho prava. JdeepevSim o vrazmhi civilisti, mweni, nucené mizeni,
sexualni nasili, &eni vesnic a rabovani. Podle zpravy komise za #&koe nese
odpowdnost sudanska vlada a jednotkanjaweed Vzhledem k tomu, Ze utoky byly
pachany systematicky a v rozsahléienilze je kvalifikovat jako zliny proti
lidskosti*'° Obstmi téchto nésilnosti bylyievazr africké kmeny.

Zprava roviZ uvadi, Ze i mistni povstalecké jednotky SLM/A BMJjsou
odpowdné za vazna poruSeni mezinarodniho pravaiikiag vrazéni civilistt nebo
rabovani. V jejich fpac ale nelze tvrdit, Ze byly pachany systematicky oneb
v rozsahlé nie. Americka administrativa George W. Bushe na zéklalastnich
informaci oznéila udalosti v Darfaru za genocidu. Komise ale Uagde v Darfaru

pravdEpodobré nedochazelo ke genoéidjelikoZz zZejmé neexistoval umysl vyvrazdit

199 studie Parlamentniho institutu k Mezinarodnimuttrgeu soudyonline]. Poslanecké smovna
Parlament’R [cit. 2010-12-10]. Dostupny z WWW: <http://wwwpsz/kps/pi/PRACE/pi-5-276.pdf>.
Podle udaj Amnesty International je tot&islo 2,4 milionu.

10 pOPENKOVA, M. Mezinarodni trestni soud. Reélanguijici instituceMezinarodni politika 2006 ¢.
5, s. 40.
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uréitou etnickou skupinu lidi. Komise sestavila sezraodezelych, ktery pedala Rad
bezpénosti OSN s doporienim, aby situaci v Darfuru f@dala Mezinarodnimu
trestnimu soudu.

Vzhledem k tomu, Ze Sudan neni smluvni stranowtstabylo teba iniciovat
vySetovani z podétu Rady bezpmosti OSN. Ta pak pragdnictvim své rezoluce
1593 z roku 2005 pozadala Soud, abyaravySetovat zl@iny spachané na uUzemi
Sudanu. USA se hlasovani zdrzely, ale tim, Ze rialysvého prava veta,fiieti
rezoluce umoznily. Byl to prvniffpad, kdy byla vyuzita moznost zahajetdeni
Z podretu Rady bezpaosti OSN.

V roce 2007 pak byly vydanprvni zatykaci rozkazy na byvalého ministra
vnitra a pozdjSiho ministra pro humanitarni zalezitosti Ahmadardsha a na velitele
milic JanjaweedAli Kushayba. Fipravny senat dogp k zawru, Ze Harun z pozice
ministra vnitra ¥dél o zlocinech proti civilnimu obyvatelstvu na GUzemi Darfliro
praktikach Janjaweedu a Ze osobh nabédal k pachani zma proti civilnimu
obyvatelstvu. Kushayb pak velel@n milicim, které pachaly ztany proti civilistam, a
nékterych ozbrojenych akci se osehigastnil**

Zlociny spachané na Uzemi Darfuru si podle idaSN vyzadaly jiz 300 000
obeti, pricemz sudanska vladaipnava pouze 10 000. V roce 1989 se v Sudanu po
vojenském pevratu dostal k mocUmar Al-Basir a od roku 1993 je sudanskym
prezidentem. Vzhledem Kimé odpo¥dnosti prezidenta za jednani sudanské armady a
realnému vlivu na arabské milice se Zalobce v shulscl. 25 odst. 3 Statutu, jenz
upravuje mimo jiné i nafmé pachatelstvi, resp. pachatelstvi geabtictvim jiné osoby
(perpetration-by-means-*? rozhodl v Gervenci 2008 proti prezidentovi vznést deset
bodi obvireni: ti z nich se tykaly genocidypzlocina proti lidskosti a dva vataych
zloging. M3

Po proSeaeni gipadu gipravnym senatem pak byl na obsmého sudanského
prezidenta Umara Al-BaSi@ne 4. bfezna 2009 vydan zatyk& Ten se tak stal prvni

hlavou statu, na kterou Mezinarodni trestni souykaai rozkaz vydal. Neni vSak prvni

1 studie Parlamentniho institutu k Mezinarodnimuttrgeu soudyonline]. Poslanecké& smovna
Parlament’R [cit. 2010-12-10]. Dostupny z WWW: <http://wwwpsz/kps/pi/PRACE/pi-5-276.pdf>.
112 JESSBERGER, F.; GENEUSS, J. On the Applicatioa ®heory of Indirect Perpetration in Al Bashir.
Journal of International Criminal Justic008,¢. 6, s. 853.

113 50ud v Haagu obvinil prvni hlavu stdanline]. Hospod#ské noviny [cit. 2009-11-12]. Dostupny

z WWW: <http://exporter.ihned.cz/c1-25976820-souldaagu-obvinil-prvni-hlavu-statu>.
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hlavou statu obvinou mezinarodnim trestnim soudem olsecAed ICTY stanul
byvaly srbsky a naslednugoslavsky prezident Slobodan Milos&vz divodu Spatného
zdravotniho stavu vSak j€Spred koncem procesu zéeh V sokasnosti je pak fied
SCSL veden proces s byvalym liberijskym prezident@marlesem Taylorem.

Sudan je tedy v s@asné dob v situaci, kdy by il zatknout a vydat vlastniho
prezidenta. Sudanska strana ovSem se Soudem apuitdpracovat. ZatyRana Umara
Al-BasSira byl givodré vydan za spachani nasledujicioti zlo¢inua proti lidskosti a
dvou valenych zlcgina:

« Cl. 7(1)(a): vrazda

« Cl. 7(2)(b): vyhlazovani

« Cl. 7(1)(d): deportace nebo nasilnfepun obyvatelstva

o ClL 7(0)(P): mweni

« Cl. 7(1)(g): znasilani, sexualni otroctvi, nucena prostituce, nucehétenstvi,
nucena sterilizace nebo jiné formy sexualniho hasivnatelné zavaznosti

« Cl. 8(2)(e)(i): umysIné vedeni utakproti civilnimu obyvatelstvu jako takovému
nebo proti jednotlivym civilnim osobam, které séo nedastni nepatelskych
akci (v rdmci vnitniho ozbrojeného konfliktu)

« Cl 8(2)(e)(v): plegni mésta nebo mista, i ipad, Ze bylo dobyto Gtokem (v

ramci vnitniho ozbrojeného konfliktu)

Zalobce zahrnul do obwni také zl@in genocidy, konkréth odpowdnost
z pokusu zlikvidovat fislusniky darfarskych kmeénFur, Masalit a Zaghawa, a to
jednak prosednictvim oficidlnich armadnich jednotek, jednakogfednictvim
spriznénych milic Janjaweed™ Vétsina soud pifpravného senatu (soudkymnita
USacka mnila odliSné stanovisko) doslp k ndzoru, Ze senatu nebyly poskytnuty
dostaténé dikazy, které by prokazovaly, Ze vladalen v amyslu zndit Gplné nebo
casténé¢ nektery zvySe jmenovanych kmin Z tohoto divodu zatykaci rozkaz

nezahrnoval zl&in genocidy. Senat alefipvydani zatykée dodal, Ze vippact, Ze se

14 CAYLEY, A. T. The Prosecutor’s Strategy in Seekihng Arrest of Sudanese President Al Bashir on
Charges of Genociddournal of International Criminal Justic008¢. 6, s. 829.
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obZalolk poda&i sehnat dostateé dikazy ktomuto bodu, lze zatykaci rozkaz
odpovidajicim zfisobem doplnit™®
Patatkem roku 2010 pak rozhodl odvolaci senat, Zigrgvny senat ma o
obsahové strance zatykaciho rozkazu s ohledemhwan®zné roz&éni rozhodnout
opetovne. Namital, Ze p zvaZzovani vydani zatyke je teba zvolit o 8co nizsi
standard neZli ve fazizeni, kdy se prokazuje vina. Dne 12. 7. 2010fdak vydan
druhy zatykaci rozkaz na Umara Al-BaSira, kterypg@évodni nenahrazuje, ale roage
o nasledujiciit body zlo¢inu genocidy.
« Cl. 6 (a): genocida usmrcenim
« Cl. 6 (b): genocida zjsobenim &kych €lesnych ublizeni nebo duSevnich
poruch
« Cl. 6 (c): genocida Umysinym uvedenim skupiny dootgkh Zivotnich

podminek, které majiffwodit jeji Uplné neb@aste&né fyzické znieni

PrestoZze vSechny smluvni strany Statutu maji povinp& spolupracovat se
Soudem a tedy vifpadt vstupu obvigného na své Uzemi jej zatknout, wlmihu
gervence a srpna 2010 vycestoval Al-Basir do Kebadu. V gipad Keni dokonce na
statni nav&vu, a zaten tedy nebyl. RowZ Africka unie se usnesla, Ze v&ivydani
Sudanského prezidenta s Mezinarodnim trestnim soudeolupracovat nebude.
Nasledr tedy Soud formalni cestou informoval Radu bé&npsti OSN o této navsie
a nespolupraci uvedenych stde Soudem'®

Co se tge imunit, ¢l. 27 Statutu upravujici jejich odii se podle odbornych
nazoh aplikuje rovrez na pachatele z nesmluvnich &tapokud bylo vySé&bvani
zahajeno zavaznou rezoluci Rady beémpsti, a to i pro fipad zateni pachatele

v jiném stat.*’ Senat ve svém vyjéeni k jiz prvnimu zatykd na Umara Al-Basira

15)CC Issues a Warrant of Arrest for Omar Al BasRiresident of Sudaonline]. International

Criminal Court [cit. 2009-03-20]. Dostupny z WWWhttp://www.icc-cpi.int/NR/exeres/OEF62173-
05ED-403A-80C8-F15EE1D25BB3.htm>.

18 Case The Prosecutor v. Omar Hassan Ahmad Al Béshiine]. International Criminal Court [cit.
2010-12-10]. Dostupny z WWW: <http://www.icc-
cpi.int/Menus/ICC/Situations+and+Cases/Situatiois&fion+ICC+0205/Related+Cases/ICC02050109/
Press+Releases>.

117 AKANDE, D. The legal nature of Security Councifegals to the ICC and its impact on Al Bashir's
immunities.Journal of International Criminal Justic009,¢. 7, s. 333.
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dodava, Ze pokud bude sudanska vlada nadale odspéhitpraci, vyda Soud v souladu
s¢l. 87 odst. 7 Statutu nalez &cvpostoupi Ratlbezp&nosti OSN.

Nutno podotknout, Ze v tomtaiipac senat odkazal n&. 87 odst. 7, ktery se
vztahuje na smluvni strany Statutu, zatimco Suddlsi stranou neni. Statut totiz
vyslovré neupravuje postup wipads, kdy fizeni bylo iniciovano Radou bezpmsti
OSN v nesmluvnim st&ta ten odmita spolupracovat. Senat tedy vychanélzoru, Ze
pokud bylotizeni zahajeno z podiu Rady bezp@osti OSN podle kapitoly VII, ma
stat povinnost spolupracovat jako by stranou Sidiyt.

Otazkou tedy astava, jaké jsoumoznosti dalSiho postupu Soudwa jak bude
tedy proces poktmvat''® Soud nedisponuje Zadnym sborem, ktery by mohlrsbéi
zatknout, a mirové jednotky OSN v Africe k tomueaemaji mandat. Al-BaSirihe
byt zaten na Uzemi jiného statu, ktery je smluvnim sté&atutu. S ohledem na vyse
uvedené navéty sousednich statse vSak zda, Ze ani k Zahi v jiném stat dojit
nemusi. Navic v dubnu 2010 se v Sudanu po dvastetih konaly prezidentské volby,
ve kterych byl Al-Basir znovuzvoleH? Vydany zatyka tak pisobi jako relativi
bezzuby.

Soud se musi tedy spoléhat na jednotlivé st&fp, pa Radu bezpeosti OSN.
Ta mize teoreticky uvalit na Sudan sankce, které mohipavahu nevojenskou nebo
Cisté teoreticky i vojenskou. Pod nevojenskou siifba pedstavit nap hospodéské
sankce*?® Jakykoliv tvrdy postup by ale jertzko hledal podporu u Ruska Giny
jakozto stalych ¢leni Rady bezpénosti. Zde je tedy nazognvidét, jak se
v mezinarodnim pravu prolinaji prvky a zajmy soudnpolitické. Soud nema zadny

konkrétni donucovaci prasdek a je tedy odkazan ndgadnou pomoc a autoritu Rady

118 Christopher Gosnell v Journal of Internationalnirial Justice najklad dopordil, aby se Zalobce

v Sudanu festal zans'ovat pouze na nejvySe postavené pachatele, jeiikna veéejnost misobi
zpolitizovarg. Mély by byt podle &) obvinény a fedvedeny fed Soud niZze postavené osoby odilmé
za hromadné zltiny. To by odkrylo reélnou situaci v Darfaru a démkredibilitu budoucim procésn

s nejvySSimi fedstaviteli v gich swtové i sidanskeé wejnosti. Viz GOSNELL, CH. The Request for an
Arrest Warrant in Al Bashitdournal of International Criminal Justic008¢. 6, s. 841.

19 Omar Al Bashir election in Sudan is a fafomline]. The Guardian [cit. 2010-12-10]. Dostupny

z WWW: <http://www.guardian.co.uk/commentisfree/@Q@pr/27/omar-al-bashir-election-in-sudan-a-
farce>.

120 Efektivita uvaleni hospodskych sankci na konkrétni stat je problematick&a®ije v USA na
seznamu zemi podporujicich terorismus, jsoudgpéedy uvaleny hospodské sankce. Nizkou obchodni
aktivitu Sudanu s americkymi a evropskymi zempak vyuzivéCina, ktera ma se Stdanem hojné
hospodéské vztahy a je proghdilezitym dodavatelem zbrani.
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bezpénosti OSN. Ti z jejich gti stalych¢lena vSak nejsou stranou Statutu, a tak je
v sowasné dob otazkou, jakym sirem se bude situace dale vyvijet.

V kazdém pipadt se u Soudu jedna o prvnfipad zahajentizeni z poditu
Rady bezpénosti OSN a zaroveprvni @ipad obvigni prezidenta suverénniho statu
pied Mezinarodnim trestnim soudemalfdh budoucich udalosti kolem procesu se
sudanskym prezidentem Umarem Al-BaSirem se tede stgznamnym neformalnim
precedentem. Jak pro nasledrifisfup Rady bezgaosti OSN k obdobnymifpadim,
tak prav@podobr i pro chovani jinych diktatdr¢i autoritdskych hlav stdt Je vSak
tieba zdraznit, Ze i pes vySe jmenované problémy je obecna moznost zdh@eni
v nesmluvnim stét z podétu Rady bezpmosti vyznamnym prvkem, kterRimsky
statut umo#uje. Pro usgch takového procesu je vSakkivé, aby mil Soud i svém

vySetovani plnou podporu Rady bezpesti OSN.

6.3 Situace v Keni

V roce 1999 podepsala K& Rimsky statut a o Sest let pajidej ratifikovala.
Na konci prosince 2007 se konaly prezidentské voltyichZ usiloval o znovuzvoleni
prezident Mwai KibakiParty of National Unity PNU). Jeho protikandidatem adcem
opozice byl pak Raila OdinggOrange Democratic MovementODM). Podle
mezinarodnich pozorovatelnebyly Ehem voleb dodrzeny demokratické standardy.
Béhem pfibéZného sitani hlag nakonec z&al vitezit prezident Kibaki a postoje lidi na
vysledky i regulérnost voleb se zvrhly v masovonuvhasili, Bhem kterého {Slo o
Zivot pies 1000 lidi a fiblizng 300 000 bylo nuceno opustit své domdhPo volbach,
ve kterych byl prezident Kibaki znovuzvolen, sd §idinga gredsedou vlady.

Kensk& narodni komise pro lidska prava vydala zprgadle niz odposdnost
za nasilnosti saha az do vladnich KruKenskou vladou pak byla zaloZzena mezinarodni
vySetovaci komise vedena soudcem Philipem Wakim &avena jako Wakiho

komise Ta dopordila ziizeni zvlastniho tribundlu, jemuz se ale nedosfalstaténé

121 |nternational Criminal Court to investigate violemafter 2007 Kenya electigonline]. The Guardian
[cit. 2010-12-10]. Dostupny z WWW: <http://www.guakan.co.uk/world/2010/mar/31/international-
criminal-court-kenya-violence>.
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politické podpory**> Mimo jiné ale také fedal Waki informace o hlavnich podelch
Kofimu Annanovi, jenZ se angaZoval pro ukkdn situace v Keni. Informace byly
nasledg predany Zalobci Mezinarodniho trestniho soudu.

Dne 31. bezna 2010 povolil ippravny senat Soudu na navrh Zalobce
vySefovani situace v Keni, a taét&inou dvou zeif soudd. Tato situace je vyznamna
tim, Ze poprvé za necelych osm let existence Sduyd vyuzita moznost zahdjeni
vySetovani zalobcem z vlastni iniciativy. Bohuzel sekv§adna jiz o patou situaci,
kterou Soud vySatje v Africe, a je tedy vystaven podeni z utité zaujatosti. Na
druhou stranu vnitrostatni keké pravo neni vybaveno odpovidajici pravni Upravou
ktera4 by umottovala &inné a spravedlivé souzeni &ioi proti lidskostt* a Ize tedy
povazovat za spravne, ze se Soud ujal role, kterdoyta Statutem vloZena, a danou
situaci se zdna zabyvat.

Na 15. prosinec 2010 pak Zalobce Luis Moreno-Ocampoamil tiskovou
konferenci, na které oznamil, Ze podle58 odst. 7 Statutu podavéigravnému senatu
navrh gredvolani Sesti alani Keni, ktei jsou podle dosavadniho &ati Zalobce za
povolebni masakry nejvice zodgowi. Ty pak Zalobce kvalifikuje podle Statutu jako
zloginy proti lidskosti***V prvnim iipads se jedna ot piedstavitele politické strany
ODM, kteri spole&n¢ organizovali Utoky na stoupence PNU. &mnyclen keaiského
parlamentu a byvaly ministr William Samoei Ruto Ispge sotdasnym ministrem
Henry Kiprono Kosgeyemijpravovali plan utolk na stoupence tehdejSiho prezidenta a
strany PNU. Velmi dlezitou roli mel pak Joshua Arap Sang, ktery utoky organizoval
prostednictvim radiového vysilani. V druhém procesu aepak jedna o obwvémi ti
piedstavitel politické strany PNU. dmi jsou Francis Kirimi Muthaura, soéasny
ministr Uhuru Muigai Kenyatta a Mohamed Hussein Alipak neli organizovat utoky
na stoupence ODM a k tomu vyuZivat inkké policejni sily Zalobce, ktery navrh
dolozil piipravnému senatu ¢kolika tisici stran dokumett predpokladd, Ze se
jmenovani dostavi k Soudu dobrovél/ opaném gipads planuje navrhnout Soudu

vydani zatykan.

122 OKUTA, A. National Legislation for Prosecution loternational Crimes in Kenydournal of
International Criminal Justice2009¢. 7, s. 1063 — 1076.

123 Tamtéz.

1241CC Prosecutor presents cases against six indivalfa crimes against humanifgnline].
International Criminal Court [cit. 2010-12-16]. Dopny z WWW: <http://www.icc-
cpi.int/NR/exeres/BA2041D8-3F30-4531-8850-431B5B2F8Lhtm>.
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V souvislosti s vyS@&bvanim situaci viiznych statech je také vhodné zminit, Zze
predevsim vzhledem k udélostem v Gaze podala 22al@®9 podleil. 12 odst. 3
Statutu Palestinska autonomia(estinian National AuthorityPNA) Soudu prohlaseni,
Ze gijima vykon jurisdikce Soudu, a to od. dervence 2002, kdy Statut vstoupil
v platnost. Podle Statutu tak aldibe Winit pouze stat, a tak vyvstala otazka, zda je
mozné pro &ely Soudu PNA za stat povazovat. Odborné nazoryraegtuji jak pro
uznani prohlaSent® tak proti mmu, picem? vtomto fipad argumentuji bd
nedostatkem statnosta¢k of statehogdnebo nemoznostirgvést na Soud jurisdikci,
kterou na zaklatl Mirové dohody z Osla PNA neni nadatfd.0 dalsim postupu
Zalobce zatim nerozhodl, je v3ak patrné, Epaouné pjeti prohlaSeni by mohlo
v budoucnu motivovat jina GUzemi vykazujici znakwtsta usilujici o nezavislost
k obdobnému postupu.

Co se dale aktualniho vyvojecty za&atkem prosince 2010 obdrzel Zalobce
sckleni z Jizni Koreje, jez je smluvni stranou, ktengadi, Ze Bhem ostelovani
jihokorejského ostrova Jonpchjong Severni Koreoe @3. listopadu 2010 afip
potopeni jihokorejské lodi vibznu 2010 se Severni Korea dopustilad@jeh zl@inu.
Zalobce tedy podnikneredtEzné Sateni za delem zjiseni, zda jsou spbna kritéria
pro zahajeni vySsivani. DalSi situace, které jsou v &asné dob predmetem
piedlEzného Sdtni, se tykaji Afghanistanu, Kolumbie, Pebi slonoviny, Guiney,

Gruzie, Hondurasu, Nigérie a jiz znifré Palestiny?’

125 PELLET, A. The Palestinian Declaration and thes#liction of the International Criminal Court.
Journal of International Criminal Justic010,¢. 8, s. 981 — 999.

126 SHANY, Y. In Defence of Functional InterpretatiohArticle 12(3) of the Rome Statutdournal of
International Criminal Justice2010,¢. 8, s. 329.

127 Alleged war crimes in the territory of the Repultfdkorea under preliminary examinatigonline].
International Criminal Court [cit. 2010-12-10]. Dopny z WWW: <http://www.icc-
cpi.int/menus/icc/press%20and%20media/press%?2 Geddeews%20and%20highlights/pr608?lan=en-
GB>.
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7 Ceska republika a ratifikace Rimského statutu

Aktivni podpora Mezinarodniho trestniho soudufiipatezi priority spoléné
zahranéni a bezpénostni politiky Evropské unie. Skuéteost, zeCeska republika byla
jest vice neZ deset let gdimské konferenci jedinyrdlenskym statem EU, ktery Statut
neratifikoval, byla tedy do poloviny roku 2009, kdyyla vCR jeho ratifikace
dokortena, vnimana ziaé¢ negativig. Je proto dlezité zabyvat seiody pozdniho
pistupu K ratifik&nimu procesu VCR a gipadnym Ustavpravnim problérim
spojenym s jeho ratifikaci.

V této souvislosti existovalglva okruhy uUstavnépravnich otazek na které
nebyly pravnimi experty poskytovany jednotné odv Prvni otazka, které se
podrobré vénuji v subkapitole 7.1 a ktera byla relatévibrzy vyeSena, se tykala
rozdilnych nazar na nutnost fijeti Statutu prostou nebo kvalifikovanowtsinou.
Druhy a relativid komplikovany problém pakipdstavovala otazka, zda Rimsky
statut v souladu s Ustav@iR. Toto je pak obsahem samostatné subkapn@y

Pokud jde amplementaci Statutu do vnitrostatniho prava tedy do trestniho
zakona, resp. trestniho zakoniku, a trestni@du, podle Redkladaci zpravy pro
Parlament CR k Navrhu na ratifikaciRimského statutu Mezinarodniho trestniho
soudd?® byla Ceska republika v souladu s principem komplementaiiit v roce 2009
schopna stihatipvaZznou ¥tsinu zlasini ve Statutu uvedenycf’ Drobné nedostatky
potéieSil novy trestni zakonik, ktery nabyl pravdininosti 1. ledna 2010 a ktery byl jiz
vypracovan tak, aby poZadawk Statutu odpovidaf®

Co se tye trestnihadadu, ustanoveni tykajici se Mezinarodniho treststau
do rgj byly v¢lenény novelou trestnihdadu, resp. zakonerd. 539/2004 Sb., jenz

dophuje 8§ 375 tykajici se pravniho styku s cizinou @18 upravujici vyjimky ze

128 predkladaci zprava pro Parlame6R k navrhu na ratifikackimského statutu Mezinarodniho
trestniho soudgonline]. Senat Parlamen€R [cit. 2010-12-10]. Dostupny z WWW:
<http://www.senat.cz/xqw/webdav/pssenat/original84/38912>.

129 Na z&klad porovnani skutkovych podstat Zlot provedeného pro Ministerstvo spravedinosti bylo
pied pravni dinnosti nového trestniho zakoniku zji#, Ze byly toh@asu pouze dvaifpady, které jsou
jmenovany ve Statutu, a bylo by slozité hledatfejrestnost podiéeského prava. Jednalo segevsim
o ¢l. 8 odst. 2 pism. c) bod ii) Statutu, tedygka uradzka lidskéigtojnosti, zejména pokujici a
ponizujici zachazeni (v ramci vinitho ozbrojeného konfliktu) &. 28 Statutu upravujici odpéanost
velitela a jinych nadizenych.

139 Diivodova zprava k trestnimu zakon[kaline]. Ustav prava [cit. 2009-03-21]. DostupnyVWW:
<http://www.ustavprava.cz/files/dz_k_tz.doc>.
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z&sady oboustranné trestnosti. V kazdéipguk je ale vhodné Zidaznit, Ze i kdyby ani
po ratifikaci nebylyteské zakony dostates uvedeny do souladu se Statutem, v souladu
s¢l. 10 Ustavy CR by v @ipad rozporu zékona a mezinarodni smlouvylan

mezinarodni smlouvaied zakonem aplikai prednost.

7.1 Ratifikace podlel. 10a UstavyCR

Ustanoventl. 63 UstavyCR udava, Ze prezident republiky sjednava a rajiku
mezinarodni smlouvy>! Jejich sjednavani vsak ifre penést na vladu nebo jeji
jednotlivé ¢leny. K tomu doSlo rozhodnutini. 144/1993 Sb., kterym na viadu a
piislusné ministry fenesl sjednavani a schvalovani mezinarodnich smkteré
nevyZaduji souhlas Parlamentu. Mezin&rodni smiquodie ¢l. 49 UstavyCR, jejichz
sjednavani a ratifikaci si ponechal a k jejichztdagu je teba obou komor Parlamentu,
jsou proto oznéovany jako smlouvy prezidentske.

V ramci prezidentskych smluv se rozliSuji nasledugiva druhy mezinarodnich
smluv:

« mezinarodni smlouvy podleé&l. 49 Ustavy CR, které vyZaduji k ratifikaci
souhlas obou komor Parlamentu, a to nadpoidweétSiny giitomnych poslanc

a nadpolowini wtSiny gritomnych senatar

» mezinarodni smlouvy podleél. 10a Ustavy CR, kterymi sepiendsi @které
pravomoci organ CR na mezinarodni organizaci nebo instit(tev. integraéni
smlouvy), a z tohoto divodu vyZaduji podlel. 39 odst. 4 Ustav¥'R souhlas
obou komor Parlamentu, a to kvalifikovanattSinou, resp. souhlasgipétinové

vétSiny vSech poslarica fipétinové wtSiny piitomnych senatér

Ministerstvo spravedinosti v roce 2003 wyjifml pochybnosti, zda je nutné
Statut oznait jako integr&ni smlouvu, kterou jeféba gijmout kvalifikovanou ¥tSinou
v souladu €. 39 odst. 4 Ustavy R.*** Poukazovalo f@devsim na fakt, Ze vzhledem

k principu komplementarity dbec k lenaSeni pravomoci od soudnich ofiy&bR

131 Toto rozhodnuti prezidenta republiky vyZaduje e glatnosti spolupodpisi@dsedy vlady nebo jim
powteného ministra. )
132 MALENOVSKY, J. Mezinarodni smlouvy podte 10a UstavyCR. Pravnik 2003¢. 9, s. 841 — 842.
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k Soudu dochazet nemusi. Rgeti takové argumentace by bylo mozZnéiipepi Statutu
hlasovat pouze&Sinou prostou.

Jedna se vlastnsvym zpisobem o ufité zdvojeni pravomoci.iBstoze princip
komplementarity pat mezi zakladni prvky fungovani Soudu, neni oldgaedem jisté,
jak komplet# budou jednotliva ustanoveni Statutu v souladaskym trestnim pravem.
Muze tedy teoreticky dojit ke almu, ktery neni vnitrostathupraven, ale na zaklad
Statutu bude spadat do jurisdikce Soudu.

Rovrez je v této souvislost nutnéipomenoutl. 17 Statutu, podle kterého Soud
rozhoduje, zda dity proces ve smluvnim staje veden nezavisle a nestranada neni
Gcelem vnitrostatnihdizeni pouze chranit obwinou osobu fed Soudenti zda je stat
ochotenc¢i schopen veést vlastni vysevani. Pokud Soud dogp k zawru, Ze v ramci
vnitrostatniho fizeni neni zabezpen spravedlivy proces, ke jednostranh
rozhodnout o zahgjeni procesu v Haagu. Tim by maSbud vykonaval pravonu od
orgari CR prenesenou pravomoc.

Lze tedy souhlasit s pravnim nazorem,CR timto podmitné predava Soudu
pravomoc W& pachatelm jim upravenych trestnycking a Ze Rimsky statut je
mezinarodni smlouvou podlél. 10a Ustavy CR. Ministerstvo spravedinosti se
s takovym zasrem nasled# ztotoznilo a na zakl&toho také probihal proces ratifikace
Statutu.

7.2 Proces ratifikace a Usta¥pravni p‘ekazky

Popis ptibéhu vnitrostatniho postupu orgérCR v souvislosti s ratifikénim
procesem, a iedevsim analyza moZnych rozpoBtatutu s Ustavnim pédkem CR,
predstavuji relativé sloZitou problematiku. Nejprve tedy stnd vyswtlim tento postup
a poté pistoupim ke komplex#)Si analyze dané Ustaypravni problematiky.

Mezi skupinu signaiékych stai Rimského statutu s€éeska republika zadila
13. dubna 1999. Tim dala najevdlivCR k ratifikaci této mezinarodni smlouvy. Byla
vytvorena pracovni skupina pravnich expeministerstva spravedinosti a ministerstva

zahranénich \&ci, jejiz ulohou byla identifikace mozného nesouladtanoveni Statutu

s platnyméeskym pravem, fiedevsim pak s UstavalR a Listinou zékladnich prav a
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svobod (LZPS). Pracovni skupina identifikovala adsjici ti oblasti, ve kterych by
mohl byt Statut v rozporu s UstavnimigkemCR.
> zé&kaz nebo podmikni trestniho stihani rékterych dstavnich &initelia CR
» pravomoc prezidenta republiky udélovat milost a amnestie

> zékaz vydavani oltani CR cizimu stétu proti jejich vili

V roce 2000 a 2001 prebly pokusy o pjeti zmeén Ustavy, které by tyto
rozpory se Statutem odstranily a Statut tak mohlratffikovan. Prvni z nich & za cil
novelizovat Ustavni gadek prosednictvim novéhal. 112a, ktery ml byt vioZzen do
Ustavy, druhy pak roztoval tuto novelizaci mezi Ustavu i LZPS. Obsatityly viak
tyto navrhy prakticky totoZzné a oba byly Poslaneckamovnou zamitnuty a vraceny
vlads k dopracovant®

V prabéhu nasledujicich let Zadny obdobny navrh ParlamgtedloZzen nebyl.
Na zaklad odborné diskuze pravnich expeppak gijala vlada pravni nazor, podle
kterého neni nutné it Ustavu, pokud bude Statut ratifikovan jako mézodni
smlouva podleil. 10a UstavyCR.}**Dne 23. ledna 2008 tak vlada svym usnesenim
vyslovila souhlas s navrhem na ratifikaci a postaumavrh Parlamentu. Ten se
s pravnim nazorem vlady ztotoznil a érvence 2008 s ratifikaci Statutu podlel0Oa
UstavyCR vyslovil souhlas Senéat, 28jna 2008 pak Poslaneckassmovna.

Do dokorteni ratifikatniho procesu tedy od kondg§na 2008 zbyval pouze
podpis prezidenta republiky. Ten ovSem vyjéid pochybnosti nad pravni argumentaci
vliady, kéemuz pispsla i argumentace Ustavniho soudu vramci nélezavk t
Lisabonské smlouy z 26. listopadu 2008. Prezident tedy &idivé moznosti, jak
domrely nesoulad fijaté mezinarodni smlouvy odstranit. Prvni byla¢ma Ustavniho
poradku, druha pak podi#. 87 odst. 2 Ustav¢'R postoupeni Statutu Ustavnimu soudu,
ktery by zavazérozhodl, zda je v souladu s Ustavninigetkem®*

Na tomto mist pak povazuji za nutnéodrobnéji analyzovat uvedené

Gstavnépravni prekazky. Expertni skupinou identifikované pravni problémy

133 predkladaci zprava pro Parlame@R k navrhu na ratifikackimského statutu Mezinarodniho
trestniho soud{online]. Senat Parlamen€R [cit. 2010-12-10]. Dostupny z WWW:
<http://www.senat.cz/xqw/webdav/pssenat/original84&/38912>.

134 Uvedena argumentace bude podigibrysvétlena v rdmci nasledujiciho textu.

135 Dopis prezidenta republiky ministru zahranke dne 21. ledna 20(énline]. [cit. 2010-12-10].
Dostupny z WWW: <http://www.klaus.cz/klaus2/asprella.asp?id=SIB9whyzFPeM>.
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vyZzaduijici gijeti prisluSnych vnitrostatnich legislativnich ofgti v rovireé Ustavni byly

v zasad nasledujici:*®

1.

Zvlastni podminky pro trestni stihani prezidenta reubliky, poslance,
senatora a soudce Ustavniho soudu

UstavaCR vél. 27 odst. 4 uvadi, Ze poslance nebo senétora retihat bez
souhlasu komory, jejimz jdenem. Podl€l. 86 odst. 1 pak Ize Ustavniho soudce
trestrt stihat pouze se souhlasem Senatu. Tito maji éfo\pravo odefit
swdectvi o skuténostech, o kterych se daziéli v souvislosti s vykonem sve
funkce. V neposledrifack ¢l. 65 odst. 3 uvadi, Ze trestni stihani pro tresimg
spachané po dobu vykonu funkce prezidenta repulpikyavzdy vylodeno™*’
Naproti tomu Statut ve svemil. 27 uvadi, Ze Zadné osoby bez rozdil
zaloZzenych na vykonu #gné funkce nejsou wiaty z trestni odpadnosti
podle Statutu a zadné imunity zvlastni procesni pravidla nebudou Soudu na
piekazku pi vykonu jurisdikce vi¢i takové osob.

Pravomoc prezidenta republiky udlit milost ve formé tzv. individualni
amnestie nebo tzv. hromadné amnestie ve vztahu loglnim zakotvenym
Statutem

Podle¢l. 62 pism. g) prezident republiky odpousti a 2imje tresty uloZzené
soudem, nidzuje, aby se trestriizeni nezahajovalo, a bylo-li zahajeno, aby se
v ném nepokraovalo, a zahlazuje odsouzeni. Podlles3 odst. 1 pism. j) ma za
podminky kontrasignace pravodolvat amnestii. Prezident by mohl teoreticky
tohoto prava vyuZzit pro osvobozenéitého pachatele odsouzeného Soudem.
Z&kaz predavani vlastnich oldana proti jejich vili do ciziny

Ustanovenicl. 14 odst. 4 LZPS uvadi, Ze &@mn neniZze byt nucen k opusti
své vlasti. Vzhledem k tomu, Ze pokud bifppdny pachatel nebyl v souladu
s principem komplementarity zditého divodu stihan \CR, musel by byt

vydan v souladu s ustanovenimi Statutu do Haagu.

13 Studie Parlamentniho institutu k Mezinarodnimuttrgeu soudyonline]. Poslanecké smovna
Parlament’R [cit. 2010-12-10]. Dostupny z WWW: <http://wwwpsz/kps/pi/PRACE/pi-5-276.pdf>.

137 prezident mze byt stihan pouze pro velezradu, aiedpJstavnim soudem na Zadost Senétu. Trestem
muze byt ztrata prezidentskéhiadu a zfisobilosti jej znovu nabyt. Pro dogim je vhodné uvést, Ze
velezradu Ustava nedefinuje, obecna definice j& eésazena v § 96 zakotal82/1993 Sh. o Ustavnim

soudu.
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V prvnim pr¥ipadé, tedy v ramci Gpravy zvlastnich podminek stih&tawmich
¢initely, je teba rozliSit d¢ skupiny osob. Jednou jsou poslanci, semaoustavni
soudci, pro které Ustava stanovuje proceduru, héadé které mohou byt trestnimu
stihani vydani. V fipads ratifikace Statutu beze zm UstavyCR by v tomto pipads
k poruSeni mezinarodnich zavézilsamotnou ratifikaci nedoSlo, doslo by kni az
v pripadt, kdy by gislusSnd komora danéhorguistavitele odmitla vydat. \fipack
prezidenta je v3ak Uprava jina, jelikoz Ustava nostrjeho trestniho stihani vyslavn
vyluéuje a moznost oditi tohoto vyloweni Ustava nezna.

Druhy problém, ktery by se tykal ufleni milosti, gip. zahrnuti daného
pachatele do amnestie, ma v této souvislosti paalolpovahu jako Uprava trestniho
stihani poslang senatak nebo Ustavnich soudlc Tedy ustanoveni samo o sob
negredstavuje porudeni mezinarodnich zavwaZR, k tomu by dodlo, az kdyz by bylo
vyuzito.

Treti pripad, konkrét zakaz pedavani vlastnich ¢bnmi do ciziny podle
LZPS jiz ustavipravni problém negdstavuje. Svou povahou totozna situace byla totiz
feSena v nélezu Ustavniho soudu sp. zn. Pl. US 66/@ku 2006-* V souvislosti
s implementaci Evropského zatykaciho rozkazu bidapisou poslant a senatar
podana ustavni stiznost proti vydavéeskych obami do zahranii s odivodnénim, Ze
jsou dana ustanoveni v rozportl.sl4 odst. 4 LZPS.

Ustavni soud ve svém ndalezu pouzil relativayjimesnd historického a
teleologického vykladu a konstatoval, Ze danad wstami s Ustavnim padkem

~ v

V rozporu nejsou, jelikozaglemé¢l. 14. odst. 4 bylo na zakladkuSenosti s totalitnim
rezimem zamezitifpadnym pipadim nucené emigrace. Na vydanicaba za telem
trestniho stihani do cizi zémkde je zabezen spravedlivy proces, p@&mz se vrati
zpst do CR k pripadnému vykonu trestu, se tedy podle pravniho mégtstavniho
soudu dané ustanoveni LZPS nevztahuje. Lze tedjynqut z&wr, Ze uvedend
argumentace plati i praipad Statutu, ktery tak v tomto bodeni v rozporu s Ustavnim
poradkemCR.

V pribéhu Gvah nad tim, nakolik j&kimsky statut v rozporu s dstavnim

poradkemCeské republiky, se vyt¥ido nekolik koncepci a naviy jakym zgisobem a

138 Nalez Ustavniho soudu sp. zn. Pl. US 66tdine]. NALUS [cit. 2010-12-10]. Dostupny z WWW:
<http://nalus.usoud.cz/Search/ResultDetail.aspXi@&pos=1&cnt=6&typ=result>.
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zda vibec by ndla byt UstavaCR za &elem uvedeni v soulad se Statutemszna.
PovaZuji za vhodné charakterizovat nasleddjigi pristupy k této problematice:

A. PIna adaptace UstavyCR*®

V souladu s fivodnim legislativnim ndvrhem z roku 2000, resp.1208y
bylo feSenim fjeti ¢l. 112a UstavyCR, ktery nél podle mivodniho névrhu
nasledujici zeni:**°
»U trestnychcini, pro které ratifikovana a vyhlaSena mezinarodnioswe, jiz
je Ceska republika vazana, stanovigludnost Mezinarodniho trestniho soudu,

a) se neuplatni zvlasStni podminky stanovené pro fresthani poslance,
senatora, prezidenta republiky a soudce Ustavnitds, ani pravo
poslance, senatora a soudce Ustavniho soudu /éidepedectvi o
skutenostech, které se daxmél v souvislosti s vykonem mandéatu nebo
funkce,

b) nemize prezident republiky uzit svého prava odpusttrédrnit ulozeny
trest ani n&idit, aby se trestni stihani nezahajovalo, a bylwahajeno,
aby se v#m nepokréovalo, nebo zfsobit stejny nasledek éeénim
amnestié.

Podle mého nazoru je ro¥hmozné si fedstavit stringjSi text, ktery by
stanovil, Ze v fipact prisluSnosti Mezinarodniho trestniho soudu seitaur
vyjmenovana ustanoveni Usta@R nepouziji**! Explicitni zménou Ustavy,

k jejimuz gijeti by byl potebny souhlastipétinové &tSiny zakonodarg by
byly rozpory odstraény.

139 KOPAL, J.Pro¢ Ceska republika neratifikovala statut Mezinarodnttestniho soudufonline]. [cit.
2010-12-10]. Dostupny z WWW: <http://blisty.cz/8817 4.htmlI>.

1901, 112a fivodns obsahoval i bod c), ktery odstiaval dommsly rozpor sél. 14 odst. 4 LZPS. Po vyse
zminsné interpretaci Ustavniho soudu v této souviskistijiZ nepovaZuiji za nutné tento bod ustad

141 Napiiklad Francie zadelem ratifikace Statutuijjala relativré strusnou novelu Ustavy: Republika
miiZe uznat jurisdikci Mezinarodniho trestniho soualgpadminek stanovenych ve smibpedepsané 16.
cervence 1998Viz STURMA, P.Mezinarodni trestni soud a stihani dtoi podle mezinarodniho prava
Praha : Karolinum, 2002, s. 195.
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B. Minimalistické re3eni*?

Podle tohoto nazoru jedina Znma Ustavy, ktera je nutna, se tyla65,
ktery prezidentovi garantuje absolutni trégptidvni imunitu. V ostatnich
piipadech by k poruSeni mezinarédravnich zavazk doSlo az v fipad, kdy
by prislusSna komora odmitla relevantniho poslance, eemahebo soudce
Ustavniho soudu vydat, nebo kigack, kdy by prezident &i pachateli
relevantniho zléinu své pravo udeni milosti nebo amnestie opravdu vyuZil.
Jiné zngny tedy nejsou nutné, jelikoZ ISR mohla vZdy postupovat tak, aby své
mezinarodipravni zavazky podle Statutu splnila.

Podle mého nazoru je ale nuthi€i, Ze aby se fedeSlo pipadnym
probléemaim, mél by byt Ustavni ptadek v souladu se Statutem natolik, aby
v piipadt vykonu jurisdikce Soudu nebylaibec mozné tyto Ustavni ustanoveni
vyuzit. Lze si totiz pestavit situaci, kdy nd&fklad skupina poslardic nebo
senatoit ¢lena své komory z dgitych politickych divodi Soudu nevydagimz
by néasleda doSlo k porusSeni danych mezinarépravnich zavazk Soulad
mezinarodni smlouvy a Ustavnihoi@dku je podle mého nazorieba chapat
tak, Ze Ustavni gadek uvedené poruSeni na zaklaguziti ustavnich pravidel
viibec neumoduje.

C. Mezinarodné&pravné konformni vyklad **3

Jadrem tohoto pravniho nazoruwjel odst. 2 Ustav¢'R, ktery deklaruije,
ze ,Ceska republika dodrzuje zavazky, které pro ni wgjlyz mezinarodniho
pravd’. Z toho tedy vychazi zakladni teze, podle kteggipadt, Ze text ustavni
normy umo#uje vice moznych interpretaci, jelba zvolit tu, kterd je v souladu
s platnymi mezinarodnimi zavazkiR.

Podle tohoto nazoru jsou vysoci Ustasinitelé povinni respektovat. 1

odst. 2 Ustav'R, a proto se chovat tak, aby k poruseni mezinacbdravazk

12 KAVENA, M. UstavaCR a ratifikacekimského statutu Mezinarodniho trestniho soddestrepravni
revue 2003¢. 12, s. 360 — 362.

143 KRATOCHVIL, J. Rimsky statut Mezinarodniho trestniho soudu nemizporu s GstavowRravni
rozhledy 2007 ¢. 15, s. 537 — 543.
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nedoSlo. V relevantnich fipadech by tedy #a komora vydat Soudu
piisludného poslance, senatora nebo soudce Ustawdbdu a prezident
republiky by se vdchto gipadech ml zdrZzet udleni milosti ¢i amnestie.
Trestrépravni imunita prezidenta upraven&ly 65 odst. 3 Ustavy by podle
tohoto ndzoru mohla byt interpretovana tak, Ze maqjgestnéciny” nepokryva
zlociny podle mezinarodniho prava. Tim by na zakladezindroddpravre
konformniho vykladu nebylo nutné daplat UstaviCR.

Tato interpretace tedy velmi sirakcentujecl. 1 odst. 2 Ustavy, jenz
Gdajre muze i poznénit vyznam uitého ustavniho pravidla. Otazkou ale je, zda
Ize tentoclanek chapat tak sitnV divodové zpraw k viadnimu navrhu zakona
&. 395/2001 Sb., kterym byl druhy odstavec:tid Ustavy doplan, se uvadi, ze
,toto nové ustanoveni nema znamenat plny vnitrdstdifinek vSech
mezinarodnich zavaizkale spiSe vychodisko ptonost moci vykonné, soudni i
zakonodarné. Jde o pokyn adresovany statnim darganzejména pak
Parlamentu, jejichZ chovani v rozporu s pravidlyzméarodniho prava by mohlo
privodit mezinarodni odp@dnost Ceské republiky, aby semito normami
Fidily.“144

Toto ustanoveni ma tedy praymbdobré spiSe povahu proklariai, tedy
vyjadiuje vili CR vlastni mezinarodni zavazky dodrzoV&tNa druhou stranu
je treba piznat, Ze ma tentdlanek v Ustay své pevné misto a jehainky tak
prozd&uji do celého ustavniho fadku. V gipact riznych moznosti vykladu pak
skute&né slouzi jako interpretami voditko a pispiva k vykEru toho vhodného.
Prav@&podobr mu ale nelze ifiznat takovou silu, na zaklackteré by il
potencial iénit vyznam ustanoveni, které vice moznosti vykladumo#uje.

Presto si doveduipdstavit nafiklad argumentaci Ustavniho soudu, na
zaklad které by autoritativé urCil, Ze imunita prezidenta republiky upravena
vél. 63 Ustavy se na zéy podle mezinarodniho préava nevztahuje.

Argumentem pro tuto interpretaci by ale podle mgaporu nemohl byt pouzé

144 SLADECEK, V.; MIKULE, V.; SYLLOVA, J. UstavaCeské republiky. Koment4Praha : C. H. Beck,
2007, s. 7.

145 Toto ustanoveni neni mozné vykladat tak, e sdéaiezinarodni smlogvmusicesky Gstavni
paradek ve vSechifpadech interpretaé prizptisobit. Tomu totiz neodpovida igob jejich recepce, kdy
Ustavni zakony jsouifimané kvalifikovanou ¥tSinou, zatimco mezinarodni smlouvy podle49
UstavyCR étSinou prostou.
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1 odst. 2 Ustavy, alefpdevsim charakter zimt podle mezinarodniho prava,
ktery je naprosto neslitelny s vykonem funkce ipdstavitele demokratického

pravniho statu.

. Aplika ¢ni pfednost pred Gstavnim pdradkemt*°

Vychozim bodem tohotoffstupu je pisné rozliSovani mezinarodnich
smiuv podledl. 49 UstavyCR, které ke svému schvaleni faiuji v Parlamentu
souhlas prosté&sSiny poslang a senatar, a tzv. integrénich mezinarodnich
smluv podle¢l. 10a UstavyCR, pro jejichz schvéleni jeraba souhlasu
kvalifikované &tSiny. O &chto smlouvach tak hlasuje Parlament podle Ustavy
stejnym zjisobem jako offjeti Ustavniho zakona.

Podle tohoto nazoru vzhledem k tomu, Ze o smlouyéctecl. 49 plati,
Ze na zakla#l ustanovenil. 10 maji aplikani prednost ped zdkonem, musi
S pouzitim argumenta minori ad maiusplatit obdobné u smluv podig. 10a.
Spliuje-li mezinarodni smlouva podid. 10a formalni podminky pozadované
¢lankem 10, plati, Ze vifpack, stanovi-li gco jiného nez Ustavni zakon, pouZzije
se ona sama a nikoli Gstavni z&ktHi.Podle tohoto nézoru tedy maji
mezinarodni smlouvy podleél. 10a (ex specialiy aplikaini prednost ped
Ustavnim ptadkem lex generaliy.*®

V pripadt, kdy by Soud z&l stihat poslance, senatora nebo soudce
Ustavniho soudu, by se pakbec neuplatnily mechanismy slouzici klehi
souhlasu k trestnimu stihani, protoZze by komorgkevém pipads jiZz tuto
pravomoc wbec nendly. Stejré tak prezident by v relevantnimiipadt jiz
nentl pravomoc udlit milost ¢i zahrnout obvidného Soudem do amnestie.

Podle ustanovenél. 87 odst. 2 Ustavy rozhoduje Ustavni soun ,
souladu mezinarodni smlouvy podle10a acl. 49 s Ustavnim padkem, a to

pred jeji ratifikaci“ Z toho by ale vyplyvalo, Ze by tyto smlouvyém byt

14 MALENOVSKY, J. Znovu k navrhované ratifikaBiimského statutGeskou republikouPravni
rozhledy 2007 ,¢. 22, s. 803 — 809.

1" MALENOVSKY, J. Mezinarodni smlouvy podte 10a UstavylCR. Pravnik 2003,¢. 9, s. 848 — 849.
148 1. 9 odst. 1 stanovi, Ze Ustavaire byt doptovana nebo #mena pouze Gstavnimi zakorgl. 112
Ustavy pak vyjmenovava sdasti Ustavniho padku, mezi kterymi mezinarodni smlouvy podllel0a
nejmenuje. Popisovana pravni argumentace ale nebadyto smlouvy jsou séasti Ustavniho géadku,
nybrz ze ped nim maji aplikéni prednost.
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prijaty jen, pokud jsou s Ustavnim fdokem v souladu. Podle popisovaného
nazoru je aleitba toto ustanoveni vykladat tak, Ze rozsszkumu bude u
téchto typr smluv rozdilny. Zatimco smlouvy podée 49 Ustavy by rily byt
v souladu s celym ustavnimi@golkem, v pipact smluv podlecl. 10a by se
Ustavni soud omezit pouze naepkum materialniho jadra Ustavy, tedy zda
piijetim nedojde ke z&mé jejich podstatnych naleZitost?

Tento pravni nazor tedy pravi, Zzéeptoze pktera ustanoveni Statutu
mozna v rozporu s UstavnimipdkemCR jsou, bude tento rozpor odstéartim,
Ze Statut budeipat kvalifikovanou ¥tSinou jako mezinarodni smlouva podle
10a UstavyCR. Tim se v fipad kolize konkrétniho ustanoveni Statutu

s Ustavou pouzije v daném konkrétniifppact ustanoveni Statutu.

PovaZuji za dlezité tento pravni nazor podrafjinanalyzovat, mimo jiné proto,
Ze byl akceptovan viadodiR a na jeho zéakladbyla tato mezinarodni smlouvdijpta
Poslaneckou smovnou a Senatem.i€dkladaci zprava pro ParlamedR uvadi, ze
»Smlouvy podlefl. 10a jsou v Parlamentu schvalovany Ustawiimou, a mohou tak
v dilci vysei, kterd nenaruSuje podstatné nalezitosti demogkatho pravniho statu,
dopliovat a nahrazovat ustanoveni Ustavnihggadu, jakkoli nejsou jeho formalni
sowastf. *>°

Vzhledem k tomu, Ze se ¥ipad mezinarodni smlouvy podid. 10a jedna o
tutéz ustavni &Sinu jako v pipadt prijeti Ustavniho zakona, je tato argumentace
logicky velmi konzistentni. Je algebaftici, Ze tento pravni nézor je sice mozné
pomerné slozit z Ustavy vyvodit, explicitéitam ale uveden neni.

Klimav koment# k Usta a Listins,*** ani Sladeek ve svém komenitéUstavy
CR™?v rdmci popisu @vodové zpravy nebo ustanoveni mezinarodnich smiale!.
10aaplikaéni prednost €chto smluv pred Ustavnim pdarddkem nevyvozuje a rovrgz

v komentdi k ¢l. 87 odst. 2 nerozliSuje rozsafegkumu mezinarodnich smluv podle

149 MALENOVSKY, J. Mezinarodni smlouvy podte 10a Ustav)CR. Pravnik 2003,¢. 9, s. 851 - 852.
130 predkladaci zprava pro Parlame@R k navrhu na ratifikackimského statutu Mezinarodniho
trestniho soud{online]. Senat Parlamen€R [cit. 2010-12-10]. Dostupny z WWW:
<http://www.senat.cz/xqw/webdav/pssenat/original84&/38912>.

131 KLIMA, K. a kol. Koment# k Ustav a Listire. Plzei : Vydavatelstvi a nakladatelstvi Al€gnsk,
2005, s. 107 — 111, 435 — 436.

1251 ADECEK, V.; MIKULE, V.; SYLLOVA, J. UstavaCeské republiky. KomentéPraha : C. H. Beck,
2007,s.89—-99, 720 — 722.
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10a acl. 49 Ustavnim soudem. Aniidodova zprava kifjeti ¢l. 10a do Ustavy takové
vysadni postaveniéthto smluv nezntiuje. Druhy jmenovany pak uvadi, Zze pokud
v piipact prezkumu mezinarodni smlouvy podie 10a dospje Ustavni soud k zé&w,

Ze smlouva je v rozporu s Ustavnintgmkem, nerize byt smlouva ratifikovana, dokud
neni sjednana naprava. Tu je pak mozno sjedfedepSim prosednictvim pijeti
zmeny Ustavy-?

Nelze se tedy adiodrené domnivat, Ze umyslem zakonodarce bylo vlozit do
ustanovenél. 10a #mto mezinarodnim smlouvam takové vysadni postayeniy jim
zabezpéovalo aplik&ni prednost ped Ustavnim p@édkem. Navic podle mého nazoru
Ustava nefedstavuje pouze dokument pro pravni expertyii kou specialisty na
mezinarodni a Gstavni pravo. Ustaviedstavuje nejzakladj$i pravidla fungovani
demokratického pravniho statu. A jako takova bfanbyt ,citelnd" a pochopitelna i
pro SirSi véejnost. V pipac, Ze gijmeme premisu, Zeffetim mezindrodni smlouvy
podle 10a tato v relevantnich oblastech automatitidyrazuje ustanoveni Ustavniho
poradkuCR, stava se formalni Ustava pouze podmnozinou Ystaterialni.

Tedy pokud by silovék ch&l piegist Ustavu a porozugh ji, musel by tak
v budoucnu soutzre ¢ist veSkeré mezinarodni smlouviijaté podlecl. 10a. To podle
mého nazoru némerens znegehlediuje UstavuCR a Ustavni p@dek obech Jsem
tedy toho nazoru, Ze vSechny mezinarodni smlouvydbdedu na zjsob recepce maji
byt v souladu s tGstavnim fgmwkemCR.

Pro podporu tohoto nézoru bych @htminit jest nekolik argumend. Cl. 10
Ustavy, ktery upravuje prezidentské mezinarodniosmy obecs, uvadi, Ze stanovi-li
mezinarodni smlouva ¢éno jiného nez zakon, pouzije se mezinarodni smlouva
Ustanoveni tedy vysloenstanovuje aplikéni prednost &chto smluv ped zakonemcl.
10a upravujici tzv. integéai smlouvy (které jsou v podstat podmnozinou
mezinarodnich smluv uvedenychélv 10) ale obdobné ustanoveni postrada. Zadna
zminka o tom, Ze tyto smlouvy maji aplkiké prednost ped Ustavnim p@dkem, zde
neni. Lze tedy atvodnén¢ predpokladat, Ze bylo umyslem zakonodéarce, aby tyto
smlouvy byly s Ustavnim padkem v souladu.

To potvrzuje rovaz ustanovenél. 87 odst. 2 Ustavy, jefika, ze Ustavni soud
rozhoduje o souladu mezinarodni smlouvy petl&0a acl. 49 s Ustavnim padkem, a

138 SLADECEK, V.; MIKULE, V.; SYLLOVA, J. UstavaCeské republiky. KomentdPraha : C. H. Beck,
2007, s. 91.
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to ped jeji ratifikaci. Do rozhodnuti Ustavniho soudwemize byt smlouva
ratifikovand. Nic vtomto textu nenapovida Uumyslu zakonodamentiit tyto
mezinarodni smlouvy stejnym metrem aftippd tzv. integrénich mezinarodnich
smluv kontrolovat pouze jejich soulad s materialjadrem Ustavy.

Tento pravni nézor potvrdil i Ustavni so@R na konci roku 2008Nalez
Ustavniho soudu ze dne 26. listopadu 2008 sp. zd. BS 19/08"*kterym Ustavni
soud posoudil soulad Ustavnihor@dku CR s tzv. Lisabonskou smlouvou, byl pgav
piipadem, kdy se na zakkdyuziti ¢l. 87 odst. 2 Ustavy vyslovoval k souladu tzv.
integr&ni mezinarodni smlouvy, tedy smlouvy podée 10a Ustavy, geskym
astavnim p&adkem.

V bod 84 nalezu Ustavni soud uvadi, ze ani ratifikaczim@odni smlouvy se
vrcholné postaveni Ustavnihotfpdku nevypraztlje. VySe uvedeny zévje pak podle
vyjadieni Ustavniho soudu pouzitelny v oblasti mezinafdarsmluv vibec, tedy jak
pro smlouvy podlél. 49, tak pro smlouvy podid. 10a UstavyCR.

V bod 88 pak Ustavni soud uvadi, Zze jako refénénhledisko pezkumu
mezinarodni smlouvy podl&. 10a zvolil Ustavni p@dek jako celek, nikoliv pouze
jeho materialni jadro. Toto rozhodnutii@diuje v bod 90 nasledow# ,,Pokud by byl
akceptovan nazor, Ze vysloveni souhlasu s ratifikezindrodni smlouvy podiganku
10a stejnou &tSinou, jakd je poZzadovana praijeti Ustavniho zakona, redukuje @jgi
prezkum pouze na oblast tzv. materialniho ohniskeawst jinak jej vylduje,
znamenalo by to, Ze by instituegkzZzné kontroly Ustavnosti ztratil do zim& miry syj
smysl. Ustava v3ak v tomto &m nerozliSuje mezi Znymi* mezinarodnimi
smlouvami podlel. 49 a mezinarodnimi smlouvami podlénku 10a a u obou z nich
stanovi tutéz proceduru/gzkumu Ustavnim soudénV bodé 91 pak dodava, ze
piipadny nesoulad Ize u multilateralnich smluv zésaddstranit zrsnou Ustavy.
Nutno dodat, Ze zadny z patnacti Ustavnich sduslcnevyhradil ani k vyroku, ani
k odavodreni odliSné stanovisko.

Na zaklad vySe provedené analyzy jeebauéinit zavér, ZeRimsky statut byl
schvalen Poslaneckou &novnou a Senatem Parlamen@iR na zéklad pravni
argumentace, jejiz spravnost pelpve své argumentaci Ustavni soud. V této fazi

ratifikace tedy vySlo najevo, Ze pokud jsoucit&# ustanoveni Statutu v rozporu

134 Nalez Ustavniho soudu sp. zn. PI. US 19é08ine]. NALUS [cit. 2010-12-10]. Dostupny z WWW:
<http://nalus.usoud.cz/Search/ResultDetail.asp>&0d81&pos=1&cnt=1&typ=result>.
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s ustavnim pgadkem, tento rozpor nelze odstranit samotnou katifitéto mezinarodni
smlouvy.

Na takovy pipad ale mysli Ustav&R, ktera v jiz zmiovanémgl. 87 odst. 2
umo#iuje, aby Ustavni soud autoritativirozhodl o souladu mezinarodni smlouvy
s Ustavnim piddkem, a to ifed jeji ratifikaci. MoZnost fiezkumu pak konkretizuje
zakon¢. 182/1993 Sh. o Ustavnim soutdV dobs, kdy ok komory Parlamentu jiz
s ratifikaci vyslovily souhlas, #ize byt navrh podan skupinou nejmiéhl poslant
nebo skupinou nejménl7 senatar, a navrh na posouzenitie Ustavnimu soudu
podat roviz prezident republiky, jemuz byl Statut jiteplozen k ratifikaci.

V takovém pipac by mohl Ustavni soud rozhodnout, ze text Ustavy
neposkytuje prostor pro mezinarggravre konformni vyklad. Poté by bylo nutné
vratit se k fivodnimu planu adaptace Usta@R a jedt pred dokowenim ratifikace
prijmout potebnou zninu Ustavy, pravépodobré prostednictvim novéhélanku 112a.
Dovedu si ale row¥ predstavit zagr, Ze by Ustavni soud zhodnotil, Rémsky statut
s ustavnim piadkem v souladu je. Mohl by k tomu vyuZit H&fad argumentaci, Ze
trestrépravni imunita upravena v Ustage nevztahuje na zlimy podle mezinarodniho
prava, a to ztoho idodu, Ze pachaniéthto zla&int ve vrcholnych funkcich je
nelegitimnim vykonem takové funkce, které neni drn&n gipadt slwitelné s principy
demokratického pravniho statu zaloZzeného na kididskym pravim. Nebo by mohl
zhodnotit, Ze relevantni problematicka ustanoverzessvé podstaty vztahuji pouze na
ceské soudy, i Mezinarodnimu trestnimu soudu je tedy pouziteelz

At tak ¢i onak, vtéto fazi ratifikeniho procesu jsem fip existenci vyse
popisovanych pravnich nesrovnalosti povaZzoval zadn@, aby se k souladu Statutu
s Ustavnim pdkemCR vyjadil Ustavni soud. V satasné chvili se ale jiz jedna pouze
0 moznost teoretickou, ktera piatminulosti. Prezident republiky totiz dne 8.
Cervence 2009Rimsky statut Mezinarodniho trestniho soudu podepsah umoznil
tak dokonéeni ratifika&niho procesu vCR.™° Odbor legislativy a prava Kancété

135 Ustanoveni § 71a zakona o Ustavnim soudu uprauljgekty, které v zavislosti na tom, v jaké fazi se
v uvedené dobratifikacni fizeni nachazi, jsou opr&my podat navrh na posouzeni mezinarodni
smlouvy s Ustavnim zakonem podle87 odst. 2 UstavyR.

136 Ceska republika fistoupila k Mezinarodnimu trestnimu soydnline]. [cit. 2010-12-10]. Dostupny

z WWW: <http://www.euractiv.cz/evropske-pravo/clafeeska-republika-pristoupila-kmezinarodnimu-
trestnimu-soudu-006251>.
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prezidenta republiky zwejnil pravni odivodréni tohoto kroku. Mezi jeho &tejni
argumenty tykajici seipkonani moznych Ustaspravnich pekazek paf nasledujict>’

1. Ustavni zakaz nutit olfany k opusgni viasti
Problematikac¢l. 14 odst. 4 je povaZzovana zatre@yenou na zaklgdnalezu
Ustavniho soudu sp. zn. Pl. US 66/04 zroku 200$ouvislosti s tzv.
eurozatykéem a analogii tohotorfpadu kRimskému statutu.

2. Milosti a amnestie
Odbor legislativy a prava Kancéa prezidenta republiky argumentuje, Ze
prezidentCeské republiky je statnim organemského statu a od toho se odviji
veSkera jeho pravomoc. Tudiz i pravomoc udilet stiln amnestii se vztahuje
pouze na osoby odsouzené orgé&isské republiky. Z toho plyne, Zimsky
statut nemize omezovat prezidenta republiky v jeho pravomauilastnit ¢i
amnestovat osobu odsouzenou Mezinarodnim treswiotesn, jelikoZ prezident
republiky takovou pravomoadibec nema.

3. Imunita Ustavnich ¢initeld
Pro argumentaci ve prosgh souladuRimského statutu s UstavoGR je
odborem legislativy a prava Kanciaprezidenta republiky pouZit vyrazny
akcent nal. 1 odst. 2 Ustavy, ktery deéeského Ustavniho padku vtahuje i
mezinarodni obyejové normy. Jurisdikce Soudu je omezena vyhtada
nejzavazyjsi zlotiny, kterymi je doteno mezinarodni spalenstvi jako celek,
piicemz Kancel& uvadi, ze mezi zakladni principy mezinarodnihovarpati
zasada respektu klidskym pféw a zakladnim svobodam (tedy i zakaz
genocidy, zlginu proti lidskosti, valénych zl@&inua a zlatinu agrese). Vzhledem
k tomu tedy Ustav&'R Zadnou imunitu &i trestnimu stihani pro tyto zimy
Ustavnimeinitelam neposkytuje & msky statut s ni tedy nerbe byt v rozporu.

Na zaatku této kapitoly analyzované mozné pravni nesatmsti byly tedy
nakonec prezidentskou kandélanterpretovany takovym Zgobem, ktery nesoulad
Statutu s UstavolCR nepfipousti. Ratifik&ni proces byl tedy Ceské republice
dokorten veervenci 2009, coZ znamend, Bemsky statut vstoupil pro CR v platnost
1. ¥ijna 2009 Ceska republika se tak izalila mezi staty, které daly préstinictvim
pristoupeni k této mezinarodni sml@u podpory Mezindrodniho trestniho soududasn
najevo, ze pachanédah nejhorsich zkina podle mezinarodniho prava uz nesmi byt
beztrestné.

157 Stanovisko Odboru legislativy a prava KPR k ratitikiimského statutu Mezinarodniho trestniho
soudufonline]. [cit. 2010-12-10]. Dostupny z WWW: <htffwvww.hrad.cz/cs/pro-media/informace-
soudnim-sporum/5.shtml>.
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8 Mezinarodni trestni soud a definice zl&inu agrese

PoCeské republice jakoZto 110. smluvnim statu nasleidoBangladés, jez frat
se svymi vice neZ 150 miliony obyvatel mezi deseflidnagj$ich zemi sita.'*®
V souwasné dob pak Rimsky statut ratifikovalo jiz 114tati swta ze 192lenskych
stati OSN. Vzhledem k tomu, Ze samotRymsky statut fedpoklada ve svémi. 5
roz8teni jurisdikce Soudu o zton agrese, obracela se pozornost odborriéjwesti
v poslednich letech na chystanou revizni konfergefimz cilem bylo v souladu &.
123 projednani relevantnich #2mStatutu ¥etn® mozného roz&éni jurisdikce Soudu
praw o jmenovany zléin agrese. Je tedy vhodné seigdlozené praci podrobjn
vénovat charakteristice tohoto mezinarodnihoc¢iclo a nasledh také vysledkm

jmenované revizni konference.

8.1 Mezinarodni pravo a historicky vyvoj Ziau agrese

Pred rozvojem mezinarodniho prava \dgch konflikih a ugitym vyclenénim
mezinarodniho trestniho prava z klasického mezdrihtm prava viejného v pitbéhu
dvacatého stoleti neexistoval mezi staty zakaz igosity. Tak jako v ZivgiSné fiSi
platil tedy i v mezinarodnim &fitku tzv. girozeny vykr. Valka byla legalnim
prostedkemiesSeni mezinarodnich sgoa konkrétni stat musel v interakci s ostatnimi

staty obstat.

8.1.1 Prvni polovina 20. stoleti

V roce 1928 pak vznikla mezinarodni smlouva pojmvanm@ po ministrech
zahranti Francie a USA, jimiz byli Aristide Briand a Frarik Kellogg. Takzvany
Briand-Kelloggiv pakt predstavoval v mezinarodnim pravu prvni dokument
zakazujici valku. Konkrétn tato multilaterdlni mezinarodni smlouva prohla3ava

s vyjimkou sebeobrany valku za nelegalni prextkieSeni mezinarodnich sgigravsak

18 KI-MOON, B. Cas odpovdnosti[online]. OSN [cit. 2010-12-10]. Dostupny z WWW:
<http://www.osn.cz/zpravodajstvi/zpravy/zprava.php2615>.
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jeji vyznam snizuje fakt, Ze ustanoveni smlouvyhsathovala Zadnou sankci, a cigb
ji tedy vynutitelnost.

Vzhledem k tomu, Ze byla zakdzana valka, bkdba také ufesnit, jaka valka je
zakazanacili definovat agresi. V roce 1933 byla pak definmgrese vypracovana na
konferenci o odzbrojeni svolané Spwlesti narod. Tato byla pevzata do
dvoustrannych smluv mezi Sgigkym svazem a staty, které s nim sousedily, arpoéd
swtove valce byla aplikovana mezinarodnimi vojenskynbunaly v Norimberku a
Tokiu.**®

Po druhé sstové valce pak v roce 1945 vznikla na zakl&harty Spojenych
naroda jakoZto otevené mezinarodni smlouvy Organizace spojenych rharGtarta
dle svéhoclanku 2 odstavce 3 udav&sSichni clenové /eSi své mezinarodni spory
pokojnymi prostedky tak, aby ani mezinarodni mir a bermst, ani spravedlnost
nebyly ohroZovanyV odstavci 4 pak nasleduj¥Sichniclenové se vy#haji ve svych
mezinarodnich stycich hrozby silou nebo pouZii jsik proti Gzemni celistvosti nebo
politické nezavislosti kteréhokoli statu, tak jakytn jinym zpisobem neslitelnym
s cili Organizace spojenych nanadStejré jako Briand-Kelloggv pakt tedy upravuje i
Charta OSN zjsob, jakym mohou statieSit své mezinarodni spory. OvSem s tim
podstatnym rozdilem, Ze zde jiZ nechybi moZnostugni.

V rdmci kapitoly VII totiz Charta upravuje akceéi pphroZzeni miru, poruseni
miru acinech at@énych.V ¢lanku 39 pak stanovRada bezp#osti uri, zda doslo k
ohrozeni miru, poruseni miru nebo ditémucinu, a dopordi nebo rozhodne, jaka
opat'eni budou tinéna podle clanki 41 a 42, aby byl udrZzen nebo obnoven
mezinarodni mir a bezpeost Tedy na tomto zakl&dma Rada bezgaosti OSN
v mezinarodnim pravu prakticky exkluzivni pravonsteeni, zda v @itém konkrétnim
piipadt doslo k uténémucinu cili aktu agrese.

Dodnes jsou jedinym ifpadem, kdy byla v mezindrodniméfitku Usgsn
souzena individualni trestni odpmnost za zl®n agrese, mezinarodni vojenské
tribunaly po Il. s¥tové valce, tedy tzvNorimbersky a Tokijsky proces. V jejich
ramci byly definovanyit skutkové podstaty — zétny proti miru, valéné zla@iny a

zlociny proti lidskosti. Tehdy byl zkin, ktery zjednoduSeén znamena vojenské

19 POTACNY, M.; ONDREJ, JMezinarodni pravo vejné — Zvlastnéast 5. vyd. Praha : C. H. Beck,
2006, s. 431.
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napadeni ciziho statu, nazyvancatem proti miru. V sotasném nazvoslovi jej pak
ozna&ujeme jako zléin agrese.

Podle Dohody o stihani a potrestani hlavnicRiaté evropskych zemi Osy
neboli Londynské charty Zta dle ¢lanku 6 pism. (a) tehdejSi definice &l proti
miru ¢ili zlo¢inu agrese nasledo¥mplanning, preparation, initiation or waging of a
war of aggression, or a war in violation of intetranal treaties, agreements or
assurances, or participation in a common plan onggaracy for the accomplishment of
any of the foregoin® V tehdej$im pojeti $lo tedy o planovaniippavu, zahajeni nebo
vedeni utoné valky, dale pak valky porusujici mezinarodni@amly ¢i dohody a také
Gcast na spokém planwi tajné dohod za &elem provedeni gkteré ze zmignych
¢innosti. Mezi zlginy spadajici pod jurisdikci Norimberského tribunabyl praw

zlogin proti miru prohladen za ,népsi mezinarodni ztin“. ***

8.1.2 Druha polovina 20. stoleti

V Sedesatych letech dvacéatého stoleti se pak Vetimémazdni OSN k této
problematice vratilo a v roce 1974 schvalilo nowiefinici agrese. Jakozto rezoluce
Valného shromazehi OSN neni sice tento akt pr&mavazny, ale mohl by ziskat
potrebnou autoritu, ifedevSim ze strany rozhodovani Rady beapsti OSN. Valné
shroméazdni konstatovalo, Ze &eni, zda doSlo k tdmémucinu, nalezi do pravomoci
Rady bezpé&énosti OSN, avSak dopatilo ji, aby @i posuzovani, zda doSlo k agresi,
piihlédla kron¢ samotnych okolnosti danéhtigmdu takeé k této definici.

Definice agrese Valného shroméashi OSN je konstituovana zdkolika ¢lanka,

z nichZ rekteré je vhodné si uvédtlanek 1 udava, 7ea agresi je povazovano pouZiti
ozbrojené sily statem nebo skupinou:stabti svrchovanosti, Gzemni nedotknutelnosti
nebo politické nezavislosti jiného statuigpby vypetenymi v této definiciKvalifikace
agrese se mimo jiné posuzuje pothksow prvniho pouziti ozbrojené sily. Podiénku

2 vSak niize Rada bezgaosti na zaklagiposouzeni konkrétnich okolnosti i zavaznosti
dosgt k nazoru, Ze k agresi nedoslo.

180 Charter of the International Military Tribungbnline]. [cit. 2010-12-10]. Dostupny z WWW:
<http://www.law.umkc.edu/faculty/projects/ftrialsiremberg/Nurembergindictments.html>.

61 FERENCZ, B. BEnding Impunity for the Crime of Aggressifamline]. [cit. 2010-12-10]. Dostupny
z WWW: <http://www.benferencz.org/index.php?id=48ele=1>.
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Za akt agrese je podle definice povaZzovan kterykadisledujicicin bez ohledu

na @gipadné vyhlaseni valky s tim, Ze se jedna o dematihsti vicet:

a)
b)

c)

d)

f)

g)

h)

)

invaze nebo utok ozbrojenych sil jednoho statuzgsmi druhého statu;
vojenska okupace, by docasna, ktera je dékledkem invaze nebo utoku
ozbrojenych sil;

jakékoliv pipojeni Uzemi jiného statu nebo jefdsti, pi némz bylo pouzito
sily;

bombardovani ozbrojenymi silami jednoho statu Gzbuotieho statu;

pouziti jakychkoli zbrani jednoho statu proti Gzeimihého statu;

blokdda pgistavi nebo pobezi jednoho statu ozbrojenymi silami druhého
statu;

utok ozbrojenych sil jednoho statu na pozemni, mamoebo letecké sily
druhého stétu;

pouziti ozbrojenych sil jednoho statu, které sehaaeji na uzemi druhého
statu s jeho souhlasem ¥ipade, Ze nedodrzely podminky pobytu nebo délky
jejich pritomnosti;

jednani statu, ktery povolil druhému stétu, abyZilgeho Uzemi ke spachéani
agresivnihaiinu proti tetimu statu;

vyslani statem nebo jeho jménem ozbrojenych skbpird, nepravidelnych
ozbrojenych sil nebo Zoldhg ktei pouzivaji silu, proti jinému statu

v takové mie, Ze se to rovngpdchozinzinizm.

Nasledujici ustanoveni daipiji danou definici. Agrese tedyithe byt shledana i

na zaklad jinych ¢ina. NemiZze byt ospravedima Zadnou politickou, hospadg&ou,

vojenskou nebo jinou Uvahou a Zadny Uzemni &igké odpovidajici vyhody dosazené

agresi nelze uznat za legalni. Schvalend defireceSak nedotyka prava na svobodu,

nezavislost a sebeieni nérod, které se nachazeji pod cizi nebo kolonialni

nadvladou.’®® Definice agrese schvalend Valnym shronsaith OSN je sice

nezavaznym pravnim dokumentem, ale poskytla¢Redpé&nosti @i jejim politickém

rozhodovani ufitou pravni vodici nit aifispeéla k vyvoji mezinarodniho prava v oblasti

ius ad bellum

182 Obsah a feklad rezoluce podle: POTINY, M.; ONDREJ, JMezinarodni pravo vejné — Zvlastni
¢ast 5. vyd. Praha : C. H. Beck, 2006, s. 432-433.
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KdyZz na gelomu osmdeséatych a devadeséatych let dvacatéhetissilorila
studena valka, dostalo se do centra pozornosti maexiniho spolenstvi rkolik
lokalnich konflikii, z nichZz jeden probihaliimo v Evrog. Pro tyto gipady byly
ustaveny dvaad hocmezinarodni trestni tribunaly (ICTY, ICTR) a nabi take tzv.
smiSené trestni tribunaly, ve kteryateyladal bd’ mezinarodni, nebo narodni prvek.

Vzhledem k tomu, Ze se ¥dhto gipadech ¥tSinou jednalo o vnihi ¢i lokalni
konflikty, jurisdikce &chto ad hoctribunali pokryvala zlg@iny proti lidskosti, valéné
zloginy a wtsinou také genocidu. Zadny &hto tribunal nezahrnoval zkin agrese,
jednak z dvodu povahydchto konflikti a jednak v této d@bnebyla agrese ve smyslu
individualni trestni odpasdnosti pachatele dostéte€ vhodré definovana, resp. nad
znénim takové definice nevladl v mezinarodnim spefestvi konsenzus.

To se projevilo v pitbéhu druhé poloviny devadesatych let, kdy byl rok®3.9
Valnym shromazehim OSN ustaven fibravny vybor:®jehoZ tGkolem bylo vytviit
vSeobec# prijatelny navrh mezinarodni smlouvyizujici Mezinarodni trestni soud.
V pribéhu jednani Hpravného vyboru, ani na diplomatické konferendimé v roce
1998 se pak delegace neshodly na vhodné definmdminkach vykonu jurisdikce
Soudu ¥éi zlo¢inu agrese.

Rimsky statut Mezinarodniho trestniho soudu tak &lanku 5 odstaveci 1
vyjmenovava mezi zkiny spadajici do jurisdikce Soudgenocidy zlociny proti
lidskostj valeené zl@iny a takézlocin agrese Odstavec 2 pak ale konkretizuje, Ze
jurisdikci vaci zlo¢inu agrese bude Soud vykovavat az poté, kdy biigggustanoveni
definujici tento zIlsin a také podminky pro vykon jeho jurisdikcélanek 123 pak
stanovuje, Ze sedm let od vstupu Statutu v platbode generalnim tajemnikem OSN
svolana revizni konference zaelem projednani moznych zm Statutu,¢imz je

minéna gedevSim moznost zahrnuti Ziou agrese do jurisdikce Soudu.

8.2 Moznosti definice novych zfm: v situaci mezRimem a Kampalou

Na zéklad ¢l. 121 Statutu lzeigimat zmény jednotlivych ustanoveni Statutu,
véetrg skutkovych podstat zéint. Zmeéna je fijata na Shromazei dvoutetinovou

vétSinou hlag smluvnich stran, fipéemz ale vstoupi v platnost pro vSechny smluvni

183 preparatory Commitee
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strany jeden rok poté, co sedm osmin z nich ulatfikacni listiny ¢i listiny o prijeti u
generalniho tajemnika OSN. Zma skutkovych podstat zlmi pak vstoupi v platnost
pouze pro ty strany, které tuto &nu @ijaly. Ve vztahu ke smluvni stranktera tuto
zmeénu nepijala, nebude Soud vykonavat jurisdikdicv zlo¢inu, kterého se tato zina

tyka, pokud je spachan statnimicahy této smluvni strany nebo na jejim Uzemi.

8.2.1 Jednani o definici zl&inu agrese a podminkach vykonu jurisdikce

V této souvislosti je nejvyznamy$im pra¥ umysl zahrnout mezi skutkové
podstaty zloin agrese. Shroma&dim smluvnich stran byla vytv#ena Zvlastni
pracovni skupina ke ztmu agrese $pecial Working Group on the Crime of
Aggressiol, jejimZz &elem bylo v této zélezZitosti od roku 2002 nalézhdenzus a
piedlozit obecn prijatelny navrh v pibéhu roku 2009. V tomto obdobi bylcimén
patrny pokrok tykajici se definice individualninthowani a definovani aktu statu,
zatimco nézory na jurisdikci Soudu a jeho vztahaktRbezpénosti OSN byly velmi
rozdilné. Jednalo segrlevsim o otazku, zda ma byegdpokladem uplatmi jurisdikce
Soudu w¢i zlo¢inu agrese rozhodnuti Rady bezpesti OSN o tom, Ze doSlo k aktu
agrese®

V obdobi jednani zZvlastni pracovni skupiny kecirla agrese z@lo byt 2ejmé,
Ze pokud se strany na definici dohodnou, bude pnacoSoudu v této oblasti spiSe
omezend?®® Predev§im pak bude zéleZet na tom, jak se smluvnien&n podd
v ramci této definiceryvazit roli Soudu a roli Rady bezpé&nosti OSN

Predstavme si ffiklad. Mame stat A a s nim sousedici stat B s mensSi
narodnosti statu A. Stat B &s planovié vyhlazovat vlastni alany narodnosti A.
Mimochodem ma fatelské vztahy se statem C, ktery je stalgteanem Rady
bezpenosti OSN. Stat C tedy v Ratbezpenosti blokuje jakoukoliv intervenci ve séat
B. Prezident statu A vyda rozkaz kvojenskému zasab sta& B na ochranu

prislusniki narodnosti A. Bude obvéim za zI@in agrese?

184 POPENKOVA, M. Aktuélni vyvoj v otazce definice Zlou agrese ve smystil. 5 Rimského statutu
Mezinarodniho trestniho soud®ravnik 2008,¢. 5, s. 584 — 585.

165 GALDUNOVA, K. Trestnycin agresieln Medzinarodny trestny std nackatku 21. stordia.
Bratislava : Slovenska sp@lioos’ pre medzinarodné pravo pri Slovenskej akadémd.\2006, s. 104.
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Potom se ale nabizeji i jinéipady, jako byl zasah NATO v byvalé Jugoslavii,
zasah proti mezinarodni terorismus podporujicimlibdau, nebo vojenska intervence
USA v iraku. A co tzv. preventivnéi preemptivni sebeobrandgili napriklad utok
Izraele v roce 1967 proti stémh, které se hoietelrt chystaly napadnout, a kterym
zasala tzv. Sestidenni valk&® Nebo jin4 situace, kdy jeden stat ze svého Gzemi
osfteluje stat druhy a ten se rozhodne préin zakr@it?

Vytvoreni jednotné definice agrese a podminek jejiho mykse ukazalo byt
mimoradre nara&nym ukolem, pedevsSim s ohledem na specifika jednotlivych koniflik
které by ndly byt posuzovany individuatn Z tohoto divodu lze usoudit, Ze &ité
zapojeni Rady bezpreosti OSN by bylo spravné. Otazkouiagmétem mnoha diskuzi
pak Zistava vhodna mira tohoto zapojeni.

Obecrt je mozné si fedstavittii modely jurisdikce Souduvuici zlocinu agrese.
Prvni, ve kterém by byla Rada bezpesti vedle smluvnich stata Zalobce pouze
jednou ze stran, které by mohly Soudu ohlasiitom situaci nasgd¢ujici tomu, Ze byl
spachan zlin agrese, bez moznosti deigadu nasledhjakkoliv zasahnout. Toto je
moznost s nejrestriktiési pravomoci Rady bezpeosti. Druha, ve které by mohla
Rada bezpmosti v gipadt zahajeni procesu svou rezoluci proces zruSit. nMdo
piipadt by byla pravomoc Rady bezpwsti jiZ o réco SirSi, na druhou stranu ale nijak
absolutni, jelikoZ se zruSenim by museli souhh&Sithni jeji staliclenové.

Tteti moznosti by bylo, Ze by proces tykajici s&inlo agrese mohl byt zahajen
pouze se svolenim Rady begzpesti OSN,¢imZz by se Ra#l ponechalo saiasné
exkluzivni pravo ufit, zda doSlo v ramci mezinarodniho sgelestvi k aténémucinu.
Jedna se tedy o moznost, kdy by byilppdny vykon jurisdikce Soudua# tomuto
zlo¢inu omezen velmi vyznamnou pravomoci Rady be&apsti, jelikoz k zahajeni
jakéhokoliv procesu by bylo nutné, aby Rada vydaisoluci a tudiz, aby vSichni stali
¢lenové se stihanim souhlasili. Zde je ale nutnéoflambut, Ze v takovémifpad by
bylo, ne formals, ale fakticky, z jurisdikce Soudu vyldeno @t stati, které jsou
stalymicleny Rady bezpmosti OSN, jelikoZz pokud by &o byt zahajendizeni proti
nim, mohli by vyuzit svého prava veta.

Tolik vSak teoretické moznosti. Zvlastni pracovRkugina ke zlginu agrese

samozejm¢ pracovala také s mnoha kombinacemi a alternativey8e zmignych

186 BOLTON, J. R. Courting Danger. What's Wrong witk international Criminal Courthe National
Interest 1998/1999¢. 54, s. 64.
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variant s tim, Ze mnohé staty $@ly, aby jurisdikce Souduii zlocinu agrese byla
ovliviiovana ze strany Rady bezpesti OSN co mozZna nejmé&n

8.2.2 Moznost zahrnuti dalSich zléna

Krome zlocinu agrese budou moci byt v budoucnu mezi skuthmdstaty podle
Statutu pidavany gipadreé i dalSi zl&iny. Bylo by nagiklad vhodné zvazit, zda by
nentla byt na zaklad tragickych historickych zkuSenosti z nacistickédémecka,
Sowtského svazu, ale i frankistického Spiska a Chile sedmdesatych a osmdesatych
let 20. stoleti roz&éna skutkova podstata genocidy o tresing namfené proti ukité
politické skupirs jako takové'®’

V souvislosti se saiasnou situaci v Somalsku se dale gdvnabizi Uvaha, jak
fesSit situace hromadné kriminality na Uzemi spadajpd jurisdikci stat, které nejsou
schopny efektiva zajistit pdadek na svém Gzemi a vilphlych vodach. Zde se pak
koncentruji skupiny pirét jez nemohou byt z&tny, jelikoz dany stat toho neni
schopen a nikdo jiny k tomu neni opramn protoZze by se jednalo o zasahovani do
suverenity ciziho stattf® Pokud by obdobné problémystrvavaly i v budoucnu, mohlo
by byt moznymiteSenim rovéZ definovani takového ztomu a jeho zahrnuti do
jurisdikce Soudu.

Mimo zlogin agrese se pak do budoucna nabizi zahrnout dotsigedevsim
zloéin terorismu, a to zejména vifpad mezinarodniha@i rozsahlého utoku. Je vSak
ttebarici, Ze v sogasné dob v mezinarodnim pravu neexistuje Zadna obgxijatelna
definice terorismu. Ten vSakibe byt Statutem postihnutelny jiz dnes, pokudityr
teroristicky akt naplni definicidkterého ze saiasnych zléina upravenych ve Statutu.
Zlocin genocidy vzhledem k rozdilnym umygst by s nejvySSi pravgodobnosti

teroristicky utok nenaplnil a ro¢a jeho mozna kvalifikace jako vé&ley zlatin je

¥”POTACNY, M. First World Permanent International Crimir@burt for the 21st Century. In
Implementation of Human Rights and Internationah@ol MechanismPraha : Vodna 1999, s. 102 —
103.

188 Somalsti pirati jsou v této souvislosti souzeNizozemsku, Nmecku a USA, a to z titulu teritorialni
jurisdikce, jelikoz napadly laddanych stét Je aleieba dodat, Ze uvedené zejmjich souzeni ve
vlastnich statechifis nevitaji. VizHamburk soudi piraty, poprvé po staleticimline]. Hospod#ské
noviny [cit. 2010-12-10]. Dostupny z WWW: <http#lhned.cz/c1-48278160-hamburk-soudi-piraty-
poprve-po-staletich>.
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omezena. NeptSi vyhody postiZzeni terorismu podle Statutu pagjeyjeho procesni
stranka:®®

Ze sowasnych skutkovych podstdty mohl teroristicky akt nejspiSe naplnit
definici zlcginu proti lidskosti. To ale pouze wipadt, Ze splni generalni podminku
tohoto zl@inu. Musel by byt totiz spachan jako gést rozsahlého nebo systematického
atoku proti civilnimu obyvatelstvuipvédomi existence takového utoku. Nemohlo by
tedy jit o gipady individualniho terorismu, ale pouze o nejzagi formy
mezinarodniho terorismu. Zda se tedy, Ze takdiygady jako utoky libyjskych ageint
proti civilnim letadiim (Lockerbi§ nebo teroristické Utoky na USA z 111za001 by
mohly byt podle Statutu kvalifikovany jako ziay proti lidskosti'™®

Pokud jde o moznosti postihu, jEelbatici, Ze stihani osob zodp&@inych za
teroristické Utoky fed narodnimi soudy vlastniho statu se nezda bynée ohledem
na to, ze tyto osoby mnohdy mohly jednat v zajmohanstatu. Objektivit&izeni by
tedy nebyla zatena. Na druhou stranu stihani veétlatery se stal alti teroristickych
atoka, neni s ohledem na pochybnosti 0 procesech naick@evojenské zakladn
GuantanamorovréZz nejvhodsjSi. Z €chto divodi se tedy zda ifpadné budouci
zahrnuti zlginu terorismu do jurisdikce Statutu nebo jeho stihdko zl@inu proti

lidskosti jako relative vhodnéreSeni.

8.3 Revizni konference v Kampale

Jak jiz bylo uvedeno, saRimsky statut ve svérdanku 123 stanovuje, Ze sedm
let po jeho vstupu v platnost bude generalnim tajgem OSN svolana revizni
konferencekimského statutu zatélem projednani jeho zm. Statut vstoupil v platnost
v roce 2002 a v roce 2009 pak byla svolana revkariference, kterd se konala
v ugandské Kampale ve dnech 31&tka a? 11&ervna 2013"! Konference nda na

pofadu jednani &olik bodi, z nichz nejvyznamijSim byly navrhy Zvlastni pracovni

189 ARNOLD, R.The ICC as a New Instrument for Repressing Temaridew York : Transnational
Publisher, 2004, s. 202 — 344.

0 STURMA, P. Odpowd mezinarodniho prava na hrozbu mezinarodniho srariPravnik 2003,¢. 2,
s. 177 - 179.

"1 Review Conference Invitation Letf@nline]. International Criminal Court [cit. 20112-10].
Dostupny z WWW: <http://www.icc-cpi.int/NR/rdonlys&’D67278B-C8C2-4777-BBEE-
28D0D7007341/0/ICCASPReviewConference2010Invitd&iG.pdf>.
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skupiny ke zIginu agrese a moznost zahrnuti tohototilo do jurisdikce Soudu. Je
vSak vhodnéici, Ze na zaklatrozdilnych nazar smluvnich, ale i nesmluvnich stran
Rimského statutu fpvladal vtomto smyslu ipd konanim konference spise
skepticismus.

Na konferenci do Kampaly se sjeltilpizné 4 600 lidi ztad delegaci smluvnich
stran, pozorovatelskych siatmezinarodnich organizagi nevladnich organizaci s tim,
Ze prvni tyden (31. 5. — 4. 6.) bydnovan bilancovani a az druhy tyden (7. — 11. &) pa
samotnému vyjednavani o navrzich&mimského statutt’

V ramci bilancovani (tzvstocktaking, kdy bylo hodnoceno uplynulych osm let
fungovani Soudu, bylo mimo jiné vyjého pravo ofti na rovny a efektivniifistup ke
spravedinosti jakoZzto zakladni komponent justiceavii®Zz bylo deklarovano, ze
primarni odpowdnost za vedeni vy§evani a stihani ma stat, a tedyikren princip
komplementarity. Dale byly vyzvany staty, jez jqgmavinny se Soudem spolupracovat,
aby tak do dsledki ¢inily a také, aby byly ochotnyigimat pripadné odsouzené do
vlastnich detetnich zdizeni. Byly tedy vydanyit usneseni Qomplementarity, The
impact of the Rome Statute system on victims dedtefl communities, Strengthening
the enforcement of sentenped® Obsahem &kolika zawresnych pispsvka byl
nasleds vztah miru a spravedinosti a jejich vzajemné tlopani’’

Poté se fistoupilo k vyjednavani o navrzich #mRimského statutu, mezi nimiz
nejwetsi pozornost poutal prdvnavrh zahrnuti zlonu agrese do jurisdikce Soudu.
V této souvislosti treft poznamenal prof. HellerJge bezpochyby pravdou, Ze vaié
zlociny a zl@iny proti lidskosti maji vySSi pravdodobnost byt pachany zejména
v souvislosti s ilegalni valkou. Prevenci ilegaldlky je mozné vyhnout sémto
naslednym zkinim**"® Tato myslenka pak stoji v zakladu vnimaniciria agrese za

nejizsi mezinarodni zton viabec.

12 B{LKOVA, V. Z Rima do Kampaly a kam dalé®ezinarodni politika2010,. 8, s. 37.

73 Review Conference — Resolutidgosline]. International Criminal Court [cit. 20112-10]. Dostupny

z WWW: <http://www.icc-
cpi.int/Menus/ASP/ReviewConference/Resolutions+dettarations/Resolutions+and+Declarations.ht
m>,

1" Review Conference of the Rome Statute concludésnpalaonline]. International Criminal Court
[cit. 2010-12-10]. Dostupny z WWW: <http://www.i@pi.int/NR/exeres/CF95BB41-B15A-45DA-
B8CF-33E873E73829.htm>.

S HELLER, K. J.The Sadly Neutered Crime of Aggressjomline]. Opinio Juris [cit. 2010-12-10].
Dostupny z WWW: <http://opiniojuris.org/2010/06/1t8#-sadly-neutered-crime-of-aggression>.
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Po skoweni faze bilancovani fungovani Mezinarodniho tiéstnsoudu tedy
zatalo projednavani gkolika navrti na znénu ¢ doplnéni Rimského statutu, mezi
nimiz byla také definice ztinu agrese ve variantach a alternativach, kténgravila
Zvlastni pracovni skupina ke Ziau agrese. festoze ped revizni konferenciipvladal
ohledr usmSného pjeti definice agrese spiSe skepticismus, pikohka dnech
narainych vyjednavani byla navrZzena definidggia konsenzem posledni jednactee
po pilnoci, tedy a? 12.¢ervna 2010'° Pijaté znmeny, nova definice agrese a
kompromisnifeSeni vykonu jejich podminek si zaslouzi podrobaoalyzu, ktera je

obsahem nésledujicich kapitol.

8.4 Rijaté zmeny Rimského statutu

V rdmci revizni konference byly projednany navrhyznych zmén Statutu,
z nichz rekteré byly uspsSné schvaleny, jiné nikoliv. Vyznamem ngjgi zmeénou,
avSak nikoliv jedinou, je fjeti nové definice zléinu agrese a podminek vykonu

jurisdikce Mezinarodniho trestniho soudi¢Momuto zl@&inu.

8.4.1 Nova definice zl&inu agrese

Definice zl@&inu agrese sestava z vloZenéiénku 8 bis, ktery definuje tento
novy mezinarodni zkn. Samotné zni této definice, nadmz dlouhodob pracovala
Zvlastni pracovni skupina ke ziau agrese, népdstavovalo pro smluvni staty Zadny
podstatny pedntt spofi. Tim bylo vSak uteni podminek pro vykon jurisdikceidi
zlo¢inu agrese, jelikoz se dotyka politicky citlivé @edRady bezpmosti OSN. Samotna
definice je obsaZzena v nbezvoleném¢lanku 8 bis a podminky vykonu jurisdikce jsou
pak do Rimského statutu vioZzeny prostinictvim novychélanki 15 bis a 15 ter.
V souvislosti s jejich z&nim je vhodné text podrobm analyzovat.

176 MANSON, R.Smoothing out the rough edges of the Kamapala @amée[online]. [cit. 2010-12-10].
Dostupny z WWW: <http://iccreviewconference.blogspom>.
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RC/Res.6'’

The Crime of Aggression

The Review Conference,

Resolved to activate the Court’s jurisdiction otke crime of aggression as
early as possible,
1. Decides to adopt, in accordance with articlgp&ragraph 2, of the Rome Statute
of the International Criminal Court (hereinaftertfe Statute”) the amendments to the
Statute contained in annex | of the present resmiutwhich are subject to ratification
or acceptance and shall enter into force in accor@with article 121, paragraph 5;
and notes that any State Party may lodge a dectarateferred to in article 15 bis
prior to ratification or acceptance,;

Jiz zde je nutné zminit bod 1 a v textu vySe patrstdnoveni, podle kterého se
revizni konference rozhodlafipnout dodatky obsazené ¥ifpze | (zréni definice
zlo¢inu agrese), které maji bytreuinttem ratifikace nebo akceptace a wetoupit
v platnost v souladu =fl. 121 odst. SRimského statutu.

Zde se nachazi jedna mozna nesrovnaltignek 121 odst. Kimského statutu
stanovuje, Zes vyjimkou ustanoveni odstavce 5 vstupujénanv platnost pro vSechny
smluvni strany jeden rok poté, co sedm osmin zul@di ratifikacni listiny ¢i listiny o
prijeti u generalniho tajemnika Organizace spojengéhodi. Odstavec 5 pak udava,
Zezmrenacl. 5, 6, 7 a 8 tohoto Statutu vstoupi v platnost fyrsmluvni strany, které tuto
zmenu piijaly, jeden rok od uloZeni jejich listin o ratifiki ¢i prijeti. Ve vztahu k
smluvni strasg, jez tuto z@nu negijala, nebude Soud vykonavat jurisdikéifvzlocinu,
kterého se tato zéna tyka, pokud je tento ziom spachan statnimi @any této smluvni
strany¢i na jejim GUzemi

Je tedy otézkou, zda by sélmzminaRimského statutu ve smyslu inkorporace
zlo¢inu agrese schvalovat podie 121 odst. 5 nebo odst. 4. Na jednu stranu sesjed

" Resolution RC/Res6énline]. International Criminal Court [cit. 201T2-10]. Dostupny z WWW:
<http://www.icc-cpi.int/iccdocs/asp_docs/ResoluitiRC-Res.6-ENG.pdf>.
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skutkovou podstatu zéinu, a tedy spada padl 5, proto se zda logické, aby tato&m
platila pro smluvni strany, které tuto &nu pijmou. Na druhou stranu vSak obsahuje
dodatek Upravu podminek pro vykon jurisdik@givzlocinu agrese, které jsou zahrnuty
do novych¢lank 15 bis a 15 ter, a ty by tedy podle gramatickéfidadu Rimského
statutu ndly byt smluvnimi stranamifjimany podle¢l. 121 odst. 4, a naslegimabyt
platnosti po ratifikaci nebofjjeti zmény sedmi osminami smluvnich stran, s tim, Ze by
tyto zmeny platily pro vdechny smluvni strany. Toto rélehi tedy vnasi tkimského
statutu uéitou nesrovnalost a vysledkem jsou otazniky nad tida je mozné, aby byly
zmeny prijaty podlecl. 121 odst. 5 tak, jak to &uje dané usneseni.

Prijata rezoluce pak maz#. 5 odstavec 2 s@asnéhoRimského statutu, ktery
informuje o tom, Ze zlin agrese bude spadat do jurisdikce Soudu az potéude
piijata paticna definice a podminky jejiho vykonu. Samotna dedirzlatinu agrese je
pak obsazena v novétidnku 8 bis, jenz nasleduje @tanku 8 upravujicim vatmé

zlociny.

Article 8 big’®

Crime of aggression

1. For the purpose of this Statute, “crime of aggien” means the planning,
preparation, initiation or execution, by a persam a position effectively to exercise
control over or to direct the political or militanaction of a State, of an act of
aggression which, by its character, gravity andlscaonstitutes a manifest violation of
the Charter of the United Nations.

Prvni odstavec definuje agresi ve smyslu individudtestni odpotdnosti za
tento zl@in. Casténé vychazi z norimberské definice, je v3ak Zvlastmacpvni
skupinou ke zldinu agrese doptm tak, aby vyhovoval ptgbam Soudu a smluvni
strany s danou definici souhlasily. Definice maytegkolik komponent, které je

vhodné si blize specifikovat:

178 Takté? vizResolution RC/Res[6nline]. International Criminal Court [cit. 20112-10]. Dostupny
z WWW: <http://www.icc-cpi.int/iccdocs/asp_docs/Rkgions/RC-Res.6-ENG.pdf>.
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* co se tye faze dokonani zéinu, do jurisdikce Soudu spada planovatipava,
zahjeni nebo vykonani aktu agrese

* je zde tzv.leadership clausetili pachatelem musi byt osoba v pozici schopné
efektivne vykonavat kontrolu nad politickou nebo vojenskdeiastatu nebo ji
fidit

» akt agrese musi svoji povahou, zavaznosti a roasapisobit zjevné poruseni
Charty OSN

Ve smyslu zji&ni individualni trestni odp@dnosti bude tedy Soud muset
piipadny akt kvalifikovat podle danych kritérii. Ce sge tzv.leadership clauseje
evidentni, Ze v fipact relevantni vojenské akce by se do jurisdiké& tomuto zl@&inu
mohla dostat f@devSim hlava statu,fipadré jiny vrcholny politik ¢i vojensky
piedstavitel. Nutnost napini i vlastnosti aktu agrese (povaha, zavaznost ahpzsa
pak konkretizuji v filoze 1l této rezoluce tzvUnderstandingsOtazkou #stava, jak
Siroce nebo naopak Uzce Ize v souvislosti s Cha@@N chapat termin “zjevné

poruseni”.

2. For the purpose of paragraph 1, “act of aggressi means the use of armed
force by a State against the sovereignty, terrabintegrity or political independence of
another State, or in any other manner inconsisteith the Charter of the United
Nations. Any of the following acts, regardless ofdeclaration of war, shall, in

accordance with United Nations General Assemblylig®n 3314 (XXIX) of 14

December 1974, qualify as an act of aggression:

a) The invasion or attack by the armed forces State of the territory of another
State, or any military occupation, however tempgraesulting from such invasion or
attack, or any annexation by the use of force efttrritory of another State or part
thereof;

b) Bombardment by the armed forces of a State agdihe territory of another

State or the use of any weapons by a State agamserritory of another State;

C) The blockade of the ports or coasts of a Stgtéhb armed forces of another
State;
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d) An attack by the armed forces of a State ornathé, sea or air forces, or marine
and air fleets of another State;

e) The use of armed forces of one State which #&renvthe territory of another
State with the agreement of the receiving Statecointravention of the conditions
provided for in the agreement or any extensionhdirt presence in such territory
beyond the termination of the agreement;

f) The action of a State in allowing its territomyhich it has placed at the disposal
of another State, to be used by that other Stat@dgpetrating an act of aggression
against a third State;

s)] The sending by or on behalf of a State of arieads, groups, irregulars or
mercenaries, which carry out acts of armed forcaiagt another State of such gravity

as to amount to the acts listed above, or its sutiigt! involvement therein.

Nasleduje odstavec 2, ktery préely odstavce 1 definuje akt agrese, tedy ne ve
smyslu individualni trestni odpésnosti, nybrz jako akt statu. Tato definice byla v
zasad prevzata z rezoluce 3314 Valného shromtazdSN z roku 1974. Za agresi se
tedy povazuje:

e pouziti ozbrojené sily statem proti svrchovanostzemni celistvosti nebo
politické nezavislosti jiného statu

* nebo jakymkoliv jinym zpsobem neskitelnym s Chartou OSN

Tim se definice nevztahuje pouze Kent jmenovanym atribin statu, ale
nechava utity prostor pro kvalifikaci jinych fipadi jako zlainu agrese, pokud by tyto
byly neslgitelné s Chartou OSN. Definice je naslédapatena demonstrativnim
vyctem akfi, které jsou nezavisle na formalnim vyhlaSeni valigouladu se zmémou
rezoluci Valného shroma&aii OSN kvalifikovany jako akt agrese. §8t je v zasa#l
pievzat z @vodni rezoluce, teoreticky by vSak mohl byt za agtznan i akt ve Wu
neuvedeny.

NejpodstatjSim divodem, pré nebyl zl@in agrese zZ@azen do jurisdikce
Mezinarodniho trestniho soudu jiZz na konferen®imé v roce 1998, byly neshody
stati na podminkach vykonu jeho jurisdikce. ¥gac genocidy, zléina proti lidskosti

a valénych zl@&ina miZze oznameni o situaci naskujici tomu, Ze byl spachan zia
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agrese, podat Rada begpesti, smluvni strana, a ro¥h Zalobce. V fipad zlo¢inu
agrese byly vSakéhkteré staty toho nazoru, Ze by s&lanumoznit zahajeni vysetvani
pouze, pokud by situaci oznamila Rada Beémpsti OSN’® To by ale vedlo

k politizaci vykonu jurisdikce &i tomuto zl&inu, jednoduSe proto, Ze by se k Soudu
mohly dostat pouze tyffpady, na nichz se shodnou vSichni stdénové Rady
bezpénosti.

Pro nezavislost vykonu jurisdikceudi zlo¢inu agrese lze tedy hodnotit
pozitivré, Ze se nakonec staty na revizni konferenci shatyySechnyit typy tzv.
spous¥ciho mechanismuistanou zanechany i pro Zlo agrese. Je vSakeba zminit,
Ze Uprava spouitiho mechanismu zéinu agrese je odliSna od ostatnitiztocint. Za
sowasnyc¢lanek 15 upravujici Zalobce byl vioZeélanek 15 bis stanovujici podminky
vykonu jurisdikce wuci zlo¢inu agrese, pokud je poénk vySetovani dan smluvni

stranou nebo zZalobcem.

Article 15 big®°
Exercise of jurisdiction over the crime of aggressi

(State referral, proprio motu)

1. The Court may exercise jurisdiction over thengiof aggression in accordance

with article 13, paragraphs (a) and (c), subjecthe provisions of this article.

Podle tohoto ustanoveni tedy Soud provadi jurisdikéi zlocinu agrese podle
¢l. 13 odst. (a) a (c) na zakkdstanoveni novéhdanku 15 bisClanek 13Rimského
statutu upravuje tzv. spodst mechanismus, kdy podle odst. (a) je smluvninsua
podano Zalobci oznameni o situaci r@gwjici tomu, Ze byl spachan tento &g nebo
podle ¢l. 13 odst. (c) zahdjil vyS&tvani takového zknu Zalobce. Na ifpadné
vySefovani z poditu Rady bezpaosti OSN se ted§lanek 15 bis nevztahuje.

9 TRAHAN, J.The New Agreement on the Definition of the Crim&ggfressiorfonline]. [cit. 2010-12-
10]. Dostupny z WWW: <http://blogs.ubc.ca/ligi/&ik2010/06/aggression-Kampala-op-ed.trahan.pdf>.
180 Resolution RC/Res6énline]. International Criminal Court [cit. 201T2-10]. Dostupny z WWW:
<http://www.icc-cpi.int/iccdocs/asp_docs/ResoluitiRC-Res.6-ENG.pdf>.
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2. The Court may exercise jurisdiction only widspect to crimes of aggression
committed one year after the ratification or acemte of the amendments by thirty

States Parties.

Na zaklad odstavce tohotdlanku ustanoveni revizni konference bude mozné,
aby Soud vykonaval jurisdikcii¢i novému zl@inu aZz jeden rok poté, co Upraviijgté
skutkové podstaty ratifikuje 30 satNeni tomu tedy zdaleka tak, Z#&jgtim definice
zloginu agrese na revizni konferenci byl tento¢iricautomaticky zahrnut dRimského

statutu. Jurisdikce Soudu tedy o tento novyinl@atim roz&ena nebyla.

3. The Court shall exercise jurisdiction over tleime of aggression in
accordance with this article, subject to a decistorbe taken after 1 January 2017 by
the same majority of States Parties as is requicedhe adoption of an amendment to
the Statute.

Druhou podminkou vykonu jurisdikce Soudicvnovému zl@inu je, Ze po roce
2017 bude nasledovat nové hlasovani Shrogmazsimluvnich stran, které musi tuto
definici a podminky jejiho vykonu épvné schvalit, a to $tSinou nutnou pro ffjeti
zmény Rimského statutu. Tutoétdinu definuje¢l. 121 odst. 3 viipad, Ze nelze
dosahnout konsenzu, jako &tretiny smluvnich stran. Fakticky to tedy znamena, Ze
krom¢ prvni nutné podminky ratifikace alesptriceti smluvnich stran je opravdove
rozhodnuti o tom, zda bude moci Soud vykonavasdglikci vi¢i noveé definovanému

zlo¢inu agrese, odsunuto o miniméléest a fl roku na dobu po 1. lednu 2017.

4. The Court may, in accordance with article 12ereise jurisdiction over a crime
of aggression, arising from an act of aggressiomupotted by a State Party, unless that
State Party has previously declared that it doetsamzept such jurisdiction by lodging
a declaration with the Registrar. The withdrawalsofch a declaration may be effected

at any time and shall be considered by the StateyRdthin three years.

Clanek 12 odst. Rimského statutu udava, ze tigad zahajeni vySepvani

Z podrétu smluvni strany nebo Zalobceibe Soud vykonavat jurisdikcii¢i danému

100



zlo¢inu, pokud stat, na jehoZz Uzemi ke ¢am doSlo, nebo stat, jehoz &@mem je
obvingna osoba, je strandtimského statutu. V souladu s nim pak ma Soud vykaina
jurisdikci vaci zlo¢inu agrese, ktery vyvstava z aktu agrese spachamhuyni stranou.
Je zde tedyietelné, Zze agresorem musi byt smluvni strRraského statutu, jinak
Soud pravomoc vySatvat tento zléin nema. Jurisdikce Soudu tykajici se ¢aho
agrese je pak jeStoslabena moznosti, Ze smluvni stran&enpodat u tajemnika
oficialni prohlaSeni o neakceptaci jurisdikce Souduomuto zl@inu, ¢imz se z
jurisdikce waéi zlo¢inu agrese vyvaze (tzwept-ou)). Takovou deklaraci pak e stat
samozejme kdykoliv odvolat.

Navic by bylo zajimavym hodnoceni situace, kdy bgktu agrese doslo na
Gzemi smluvni strany, a agresorem by byla smlutrana, ktera se optoutovala. Tedy
zda by to bylo hodnoceno podie 12 odst. Rimského statutu, na ktet§ 15 bis odst.
4 odkazuje, a tedy situace by spadala pod juris@kadu z titulu teritorialni jurisdikce
napadeného statu, nebo by se optoutovany stéat tibdfimo podle¢l. 15 bis odst. 5,
jenziika, ze jurisdikce Soudu se na akt agrese ze ssmhyvni strany vztahuje, ledaze
by se optoutovala. Je zde tedyityr protimluv v rdmci jednoho odstavce. Odborna
debata nasledujici po revizni konferenci vSakimpa nazor, Ze dany ifpad do
jurisdikce Soudu nespad® Kdyby pak byla agresorem smluvni strana, kter&mm
vibec nepijala a tedy se ani se neoptoutovala, vztahovalséyna takovy iipad
sowasnycl. 121 odst. 5 &ta druha a Soud bytwi uvedenému fipadu jurisdikci nadan
nebyl. Postaveni optoutované smluvni strany a smilstrany, jez znu nepiijala,

bude pak jist predmétem mnohych odbornych debat nasledujicich po kenfar

5. In respect of a State that is not a party te t8tatute, the Court shall not
exercise its jurisdiction over the crime of aggiesswhen committed by that State’s

nationals or on its territory.

Ve vztahu ke statu, ktery neni stranRimského statutu, Soud nebude nadan

pravomoci vykonu jurisdikceti zlocinu agrese, pokud bude spachaanty tohoto

BLHELLER, K. J.The Sadly Neutered Crime of Aggressjomline]. Opinio Juris [cit. 2010-12-10].
Dostupny z WWW: <http://opiniojuris.org/2010/06/it8#-sadly-neutered-crime-of-aggression>.
Rovnéz pak: GORDON, GOn the Review Conference and Aggres$omtine]. Opinio Juris [cit. 2010-
12-10]. Dostupny z WWW: <http://opiniojuris.org/2006/15/greg-gordon-on-the-review-conference-
and-aggression>.
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statu nebo na jeho Uzemi. Toto ustanovemidgtavuje velmivyznamné omezeni
vykonu jurisdikce Soudu wi¢i zlo€inu agrese oproti pivodnim fem zl@&inaim
(genocida, zldiny proti lidskosti, valéné zlainy). V jejich griipad totiz v souladu $l.

12 odst. 2 Statutu pokud je spachartimlambcanem nesmluvni strany na Uzemi smluvni
strany, se bude Soud mockigadem zabyvat, a to z titulu teritorialni jurisckk

V piipact zlocinu agrese v3ak na zaktadl. 15 bis odst. 5 pokud je spachan o
obcanem nesmluvni stranyili aktem agrese statu, proti statu, ktery je smiustranou
Rimského statutu, Soud séigmdem zabyvat neiie. Toto ustanoveni tedy vnasi

vyraznou asymetrii mezi prvni jmenované zléiny a no¥ prijaty zlocin agrese.

6. Where the Prosecutor concludes that therersagonable basis to proceed with
an investigation in respect of a crime of aggressibe or she shall first ascertain
whether the Security Council has made a deternonabf an act of aggression
committed by the State concerned. The Prosecutdk shitify the Secretary-General of
the United Nations of the situation before the Gomcluding any relevant information

and documents.

7. Where the Security Council has made such ardetation, the Prosecutor may

proceed with the investigation in respect of a eriof aggression.

V piipac, Ze Zalobce hil z podréitu smluvni strany, nebo z vlastni iniciativy
usoudi, Ze existuji dost&ee divody pro zahajeni vySetvani zl@inu agrese, musi
nejprve zjistit, zda Rada bezp®sti provedla weni aktu agrese ze strany dotgho
statu. Zarovié musi Zalobce o situaci informovat generalnihontajilka OSN vetns
poskytnuti relevantnich informaci. Vipac, Ze Rada bezprosti takove ureni
provedla, Zalobce fize gikrocit k samotnému vySaivani zl@&inu agrese.

Tato ustanoveni vnési do jurisdikce Soudtité@rpolitikum a Ize je tedy vnimat
z pohledu nezavislosti Soudu a rovnéhfistppu ke vSem relevantnim #Zioam
negativié. Na druhou stranu jiz od roku 1945 ma v mezinanomdpravu exkluzivni
pravo utit akt agrese Rada bezp®sti OSN a ve sile vyvoje jiz od konference v
Rim& nebylo moZné &ekavat, e se situace od zakladuszmVysledny kompromis je
v tomto smyslu optimisttéjSi nez bylo je&t kratce ped revizni konferenci v Kampale

mozné realé ocekavat.
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8. Where no such determination is made within mbnths after the date of
notification, the Prosecutor may proceed with theeistigation in respect of a crime of
aggression, provided that the Pre-Trial Divisionshauthorized the commencement of
the investigation in respect of a crime of aggressn accordance with the procedure
contained in article 15, and the Security Councdshnot decided otherwise in

accordance with article 16.

V pripac, Ze Ehem Sesti rsici od oznameni neni ze strany Rady bénpsti
provedeno ufeni aktu agrese, ime Zalobce poktavat ve vySdbvani zl@inu agrese
za gredpokladu, Ze ifpravny usek Soudu schvalil zahajeni videéni zl@inu agrese a
Rada bezp@mosti nevyuzila moznosti. 16 Rimského statutu.

Toto ustanoveni je z pohledu nezavislosti Soudw@nim optimistickym
vyusgnim revizni konference. Pokudceni neprovede Rada bezpesti OSN, tizeni
souda Pripravného Useku k tomuto svoli. Rdoezpeénosti tak Zistava k pipadnému
pozastaveni vySgivani Soudu pouzd. 16 Rimského statutu, ktery byl obsahem jiz
puvodniho textu. Na zakl&dn¢ho mize Rada bezgaosti prostednictvim rezoluce
piijaté podle kapitoly VII Charty OSN fpruSit vySetovani nebo stihani na

nasledujicich 12 gsial s tim, Ze opaeni miZze byt za stejnych podminek obnoveno.

9. A determination of an act of aggression by egan outside the Court shall be
without prejudice to the Court’s own findings undleis Statute.
10.  This article is without prejudice to the praieins relating to the exercise of

jurisdiction with respect to other crimes referredin article 5.

Posledni dva odstava#. 15 bis pak maji spiSe vy&ljici charakter. Prvni
stanovuje, Ze genim aktu agrese organem, jenz se nachazi mimo-S&ilidna se na
mysli Rada bezpmosti OSN — nebudou ovli¥ny vlastni zasry Soudu. Druhy pak
udava, zelanek 15 bis neovliwije jurisdikci va¢i ostatnim zIginaim jmenovanym l.

5 Statutugili vztahuje se pouze zétn agrese.
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Na rozdil od skutkovych podstat genocidy,¢aid proti lidskosti a valenych
zlocinu je zlatin agrese tedy nadan relatévelozitymi podminkami vykonu jurisdikce
Soudu w¢i tomuto zl@inu. VySe je analyzovadl. 15 bis, ktery se zabyva podminkami
Vv pripact vySetovani z podétu smluvni strany nebo Zalobce. Z§ je pak na zaklad
usneseni revizni konference vlozénl5 ter, jenz stanovuje podminky jurisdikce Squdu

pokud byl dan podit k vySetovani Radou bezpaosti OSN.

Article 15 ter*®?
Exercise of jurisdiction over the crime of aggreesi
(Security Council referral)

1. The Court may exercise jurisdiction over thengiof aggression in accordance
with article 13, paragraph (b), subject to the piigns of this article.

2. The Court may exercise jurisdiction only witlsgect to crimes of aggression
committed one year after the ratification or aceeme of the amendments by thirty
States Parties.

3. The Court shall exercise jurisdiction over thiene of aggression in accordance
with this article, subject to a decision to be takater 1 January 2017 by the same
majority of States Parties as is required for tla®ption of an amendment to the Statute.
4. A determination of an act of aggression by agaaroutside the Court shall be
without prejudice to the Court’s own findings undleis Statute.

5. This article is without prejudice to the prowiss relating to the exercise of
jurisdiction with respect to other crimes referredin article 5.

Podle ustanoveni odstavce 1 provadi Soud jurisdikdi zlocinu agrese podle
¢l. 13 odst. (b) na zakladustanoveni novéhdanku 15 ter. Jedna se tedy idpad, kdy
oznameni o situaci naslkujici tomu, Ze byl spachan zia agrese, podala Zalobci
Rada bezpmosti v souladu s kapitolou VII Charty OSN. Tak qak pripack
vySetovani z podétu smluvni strany nebo Zalobce musi byt pro vykarsglikce Vici
now definovanému zkinu agrese splma podminka, Ze zénu ratifikuje nebo fijme
30 stat. Teprve rok poté fize Soud jurisdikci vykonavat.

182 Resolution RC/Res[6énline]. International Criminal Court [cit. 201T2-10]. Dostupny z WWW:
<http://www.icc-cpi.int/iccdocs/asp_docs/ResoluitiRC-Res.6-ENG.pdf>.
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Zaroveh maze byt jurisdikce vykonavana az poté, co po 1. ledD17
Shromézdni smluvnich stran @povré rozhodne o fijeti nejmérk dvema tetinami
svych¢lend. Nasleduje vysitleni, Zze uéenim aktu agrese organem, jenZz se nachazi
mimo Soud, nebudou ovli¢ny vilastni zasry Soudu a Ze&lanek 15 bis neovliwje
jurisdikci vici ostatnim zlginam jmenovanym ¥l. 5 Statutu a vztahuje se tedy pouze
na zl@in agrese.

Clanek 15 ter tedy analogicky odpovid#énku 15 bis, je pouze 0&co
jednodussi, jelikoz pokud k vy$evani dojde z poditu Rady bezpmosti, ma se za to,
Ze je Rada toho nazoru, Ze akt agrese byl spatlei.tedy jiz teba upravovat proces
uréeni aktu agrese z jeji strany, ani zahrnovat dthadavani o zahajeni vy$etani
Pripravny Usek soudu.

Na tomto mist je vSak nutné Zdaznit, Zze v fipad ¢l. 15 bis je upraveno
postaveni stat které sice jsou smluvnimi stranami, ale z jukisdiSoudu ¢i zlo¢inu
agrese se vyvazowyft-ou) a rovrez nesmluvnich strargili stati, na Z se nebude
jurisdikce Soudu vztahovat, pokud bude akt agrpéelsn na jejich tzemi nebo jejimi
obc¢any. Toto neni vifpack ¢l. 15 ter upraveno, jelikoz fpad podrétu k vySetovani
ze strany Rady bezpmeosti OSN Ize pak v souladwls 12 odst. 2 Statutu vyJewat
stat bez ohledu na to, zdagjeneni smluvni stranoRimského statutu.

Dale je v souvislosti s novym zimem upraven rowt ¢l. 25 Statutu, jenz
definuje individualni trestni odpéunost pachatele. Zde je za odstavec 3 vloZzen novy
odstavec 3 bis, ktery udavid: respect of the crime of aggression, the prowsiof this
article shall applyonly to persons in a position effectively to exa¥atontrol over or to
direct the political or military action of a Stat&im je inkorporovana tzVeadership
clauseci leadership positionktera stanovuje, Ze pachatelem musi byt osobazicip
schopné efektivhvykonavat kontrolu nad politickou nebo vojenskdgiastatu nebo ji
fidit. Tato vlastnost pak plati pouze pro skutkopodstavu zIginu agrese.

Nasleduji jedt dvé zmeny spiSe legislativiitechnického charakteru. Prvndta
¢l. 9 odst. 1 je nahrazena nasledujigtiou: Elements of Crimes shall assist the Court in
the interpretation and application of articles 6, § and 8 bisPatatek¢l. 20 odst. 3
Statutu ped dvojteékou je pak nahrazenétou: No person who has been tried by
another court for conduct also proscribed undercdet6, 7, 8 or 8 bis shall be tried by

the Court with respect to the same conduct unlesptoceedings in the other court: ...
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Smyslem &chto dvou Uprav tedy je pouha oprava ustanoveafakbdkazuji nalanky
tykajici se skutkovych podstat Zlou a tedy zahrnutfl. 8 bis upravujici zléin agrese
do €chto ustanoveni.

Priloha | usneseni o novém Ziou agrese obsahuje jehoénin, a tedy relevantni
Upravy a dopléni pavodniho textuRimského statutu. Nasledujetlpha I, ktera
obsahuje zrny dokumentu Znaky skutkovych podstat ¢atdi s ohledem na neév
inkorporovany zl¢in. Friloha Il pak obsahuje tzvUnderstandings tedy utité

vyswetlivky pro vyklad gijatych ustanoveni. Ty je vhodné blize analyzovat.

Understandings regarding the amendments to the Ro8tatute of the International

Criminal Court on the Crime of Aggressidfi®

Referrals by the Security Council

1. It is understood that the Court may exercisasgliction on the basis of a
Security Council referral in accordance with arécll3, paragraph (b), of the Statute
only with respect to crimes of aggression commidtieel a decision in accordance with
article 15 ter, paragraph 3, is taken, and one ya#ier the ratification or acceptance of
the amendments by thirty States Parties, whichisvater.

2. It is understood that the Court shall exercjadasdiction over the crime of
aggression on the basis of a Security Council rafen accordance with article 13,
paragraph (b), of the Statute irrespective of wketthe State concerned has accepted
the Court’s jurisdiction in this regard.

Jurisdiction ratione temporis

3. It is understood that in case of article 13rgmraph (a) or (c), the Court may

exercise its jurisdiction only with respect to cesnof aggression committed after a
decision in accordance with article 15 bis, paragina3, is taken, and one year after the
ratification or acceptance of the amendments bytythbtates Parties, whichever is
later.

183 Takté? vizResolution RC/Res[6nline]. International Criminal Court [cit. 20112-10]. Dostupny
z WWW: <http://www.icc-cpi.int/iccdocs/asp_docs/Rkgions/RC-Res.6-ENG.pdf>.
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Podle bodu 1 a 3 se profipad vSech it mozZnosti podttu k zahajeni
vySetovani (smluvni strana, Zalobce, Rada béapsti OSN) v pipact zlocinu agrese
rozumi, Ze jurisdikci Souduti zlo¢inu agrese Ize v souladwls 15 bis odst. 2 a 3, a
rovnéz 15 ter odst. 2 a 3 vykonavat az gippdném novém schvalenidioaje rokem
2017 a rovdZ nejdive rok poté, co zemu ratifikuje 30 stai Podle &chto bod se
rozumi, Ze Soud nabude jurisdikci az po &pirié podminky, ktera nastane p&zd

Bod 2 pak vyslovia specifikuje v samotnéRimském statutu ne zceléghledr
obsazené pravidlo tykajici se Uzemni jurisdikcedboe vztahu k zahajeni vygetani
z podretu Rady bezpmosti. Poznamka tedy igmiuje, Ze pokud je dan poén
k vySetovani zl&inu rezoluci Rady bezprosti podle kapitoly VII Charty OSN, Soud
muze roviez v pripadt zlocinu agrese vykonavat jurisdikci bez ohledu na tia dany

stat je¢i neni smluvni stranoRimského statutu.

Domestic jurisdiction over the crime of aggression

4. It is understood that the amendments that asidtbe definition of the act of
aggression and the crime of aggression do so ferpilwrpose of this Statute only. The
amendments shall, in accordance with article 1hefRome Statute, not be interpreted
as limiting or prejudicing in any way existing oewkloping rules of international law
for purposes other than this Statute.

5. It is understood that the amendments shallb®interpreted as creating the
right or obligation to exercise domestic jurisdarti with respect to an act of aggression

committed by another State.

Bod 4 vys¥tluje, Ze pijaté zmeny tykajici se definice aktu agrese acnhol
agrese plati pouze prasgly Rimského statutu Mezinarodniho trestniho soudu. Tyto
zmeény tedy nebudou vykladany tak, jako by omezovalpangakkoliv ovliviiovaly
stavajici nebo budouci pravidla mezinarodniho pr&tera slouzi jinym &elim nez
Ucelu Statutu. Dle bodu 5 pak nemaji bytjgié zmeény vykladany tak, Ze zakladaji
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pravo nebo povinnost vykonu domaci jurisdikagivaktu agrese spachaném jinym
staten.>*

Other understandings

6. It is understood that aggression is the mosbas and dangerous form of the
illegal use of force; and that a determination wietan act of aggression has been
committed requires consideration of all the circtemses of each particular case,
including the gravity of the acts concerned andrthensequences, in accordance with
the Charter of the United Nations.

Bod 6 vduchu norimberského vnimani &t proti miru za ,nefzsi

“ 185 nrohladuje agresi za nejv&Ri a nejnebezpesjsi formu

mezinarodni zléin
pouziti sily. Déle vysétluje, Ze uteni, zda byl spachan akt agrese f¢ba na zaklad

zvazeni vSech okolnosti konkrétnihispadu podle Charty OSN, a t¢etrg posouzeni
zavaznosti daného aktu a také jeho nasieBkaw vyzdvihnuti zvazeni individualnich
okolnosti danéhoifpadu niize byt pro jeho pé#&tnou kvalifikaci vhodnou vodici niti,
jelikoz zlatin agrese nelze hodnotit Zadnym ,formighdym*“ zpisobem, a v takovém

piipad: je tteba velmi pélivé zvazovat vSechny relevantni skirtesti a okolnosti.

7. It is understood that in establishing whetharaect of aggression constitutes a
manifest violation of the Charter of the United ibas, the three components of
character, gravity and scale must be sufficienjusiify a “manifest” determination. No

one component can be significant enough to satisfynanifest standard by itself.

Obsah tohoto bodu, ktery prosadiljefevsim USA®® pak utitym zpisobem
zuzuje jurisdikci Soududti zlo¢inu agrese. Uz samotna definice podlle8 bis odst. 1

184 Vice ke vztahu navdefinovaného zkinu agrese a principu komplementarity viz KRESS, C.
HOLTZENDORFF, L. The Campala Compromise on the @rohAggressionJournal of International
Criminal Justice 2010,¢. 8, s. 1216 — 1217.

18 FERENCZ, B. BEnding Impunity for the Crime of Aggressi@mline]. [cit. 2010-12-10]. Dostupny
z WWW: <http://www.benferencz.org/index.php?id=4&cle=1>.

186 U.S. Engagement With The International Criminal €and The Outcome Of The Recently
Concluded Review Conferenfamline]. [cit. 2010-12-10]. Dostupny z WWW:
<http://geneva.usmission.gov/2010/06/15/u-s-engagewith-the-icc>.
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pravi, Zze aby spadal do jurisdikce Soudu, musiamkese zfisobit svou povahou,
zavaznosti a rozsahem zjevné poruseni Charty O8btaiNtedy jakykoliv akt agrese,
ale jen ten, ktery Zysobi ono zjevné poruseni. Bod 7 txinderstandinggpak jest
udava, Ze posuzovani toho, zda bylo toto zjevnéugmmi zfisobeno povahou,
zavaznosti a rozsahem aktu agrese, nesmi byt voiaiternativi, nybrz kumulative.
Nest&i tedy, aby akt agrese gobil zjevné poruSeni Charty OSN svou povahou,
zavaznosti nebo rozsahem, nybrz kombinaci &nyich atribud.*®’

Jednotlivé aspekty a souvislosti mezzmymi sodastmi no¥ prijaté definice
zlo¢inu agrese budou muset byt vyjasp béhem nasledujicich sedmi let, kdy jest
Soud nebude moci byt nadan jurisdikd@i¢vnému. Ne nadarmo prof. William A.
Schabas z National University of Ireland po sieré konferenci poznamenaPravni
akademici jako ja budou revizni konferenci nekoderdecni za to, Ze nam poskytla tak
komplikované a misty nesouvisk@gpisy, které nam zajisti krmivo pétanky, knihy a
konference na mnoho nasledujicich [E£«

8.4.2 Ostatni Fijaté zmény

PrestoZze pjeti definice zl@inu agrese a podminek vykonu jurisdikcéciv
tomuto zl@inu je bezpochyby nejvyznargi zménou a vyvrcholenim celé revizni
konference, nejedna se o jedinouémmn Rimského statutu, kterd byla na konferenci
v Kampale schvalena. DalSifijptou zménou se stal tzv. belgicky navrh, ktery
piedstavujedoplnéni ¢l. 8 Statutu o skutkové podstaty tykajici se pouzivaniigch
zbrani v ozbrojenych konfliktech jiné nez mezindmogovahy, tedy v tzv. vriich
konfliktech. Pouzivaniéthto zbrani je jiz v textuRimského statutu z roku 1998
zakazano viipad mezinarodnich ozbrojenych konflikta je tedy touto zsmou

rozSieno na tzv. konflikty vnini.

187\y/zhledem k posledni&& bodu 7 vSak Ize dojit k z&w, Ze jeden atribut nesfaale dva jiZz ano.
188 SCHABAS, W. A.The Result: Prosecuting Aggression at the Inteomati Criminal Court[online].
[cit. 2010-12-10]. Dostupny z WWW: <http://iccrewieonference.blogspot.com/2010/06/result-
prosecuting-aggression-at.html>.
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RC/Res. 5%

Amendments to article 8 of the Rome Statute

The Review Conference,

Noting article 121, paragraph 5, of the Statute ethstates that any amendment
to articles 5, 6, 7 and 8 of the Statute shall eméo force for those States Parties
which have accepted the amendment one year aftedeposit of their instruments of
ratification or acceptance and that in respect oftate Party which has not accepted
the amendment, the Court shall not exercise iisgiction regarding the crime covered
by the amendment when committed by that State 'Par&ionals or on its territory,
and confirming its understanding that in respecthis amendment the same principle
that applies in respect of a State Party which hasaccepted the amendment applies

also in respect of States that are not partiehoS$tatute,

Usneseni revizni konference o rdedi jurisdikce o ufité vale&né zlainy
parafrazujel. 121 odst. Rimského statutu, ktery udava, Zzedma tykajici se&lanki 5,
6, 7 a 8, tedy skutkovych podstat &toi, se nefijima podle¢l. 121 odst. 4, podle
kterého je pro fjeti treba souhlasu sedmi osmin smluvnich stran, nybraupst
v platnost pro ty smluvni strany, které tuto&m pijaly, a to jeden rok od uloZeni
listin o ratifikaci ¢i piejeti. Ve vztahu k smluvni strégnktera tuto zrdnu nepijala,
nebude pak Soud vykonavat jurisdikdicvzlo¢inu, kterého se tato zma tyka, pokud
je dany zl@in spachan atany této smluvni stranyi na jejim Gzemi.

To opet vnasi do jurisdikce Soududitou asymetrii vaci riaznym skutkovym
podstatdim vél&nych ziatind. Co se totiz t§e pivodnich valénych zl@ina
obsazenych ve Statutu, v souladtl.s12 odst. 2 je Soud nadan jurisdikci, pokud dany
zlo¢in spacha ofan nesmluvni strany na Uzemi strany smluvni. Naopako¥ prijaté
zlo¢iny se vztahujel. 121 odst. 5, a tedy ¥ipadt, Ze pachatelem je 6an smluvni

strany, jez zrénu nepijala, ktery¢in spacha na Uzemi strany smluvni, pod jurisdikci

189 Resolution RC/Res[Bnline]. International Criminal Court [cit. 201®410]. Dostupny z WWW:
<http://www.icc-cpi.int/iccdocs/asp_docs/ResoluitiRC-Res.5-ENG.pdf>.
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Soudu nespada. Navic posledgiavugesiuje, Ze stejny princip se bude vztahovat na
stranu, kterd neni stranou Statutu. Tedy Zmanasymetrie mezi ziny pavodnimi a

now inkorporovanymi v oblasti & jurisdikce Soudu je velmi vyrazna.

1. Decides to adopt the amendment to article 8agraph 2 (e), of the Rome
Statute of the International Criminal Court contath in annex | to the present
resolution, which is subject to ratification or aptance and shall enter into force in

accordance with article 121, paragraph 5, of thatGte;

Usneseni pakipalo zmenu, resp. dopkni k¢l. 8 odst. 2 (e), jenz je obsahem
piilohy | daného usneseni. Rampak deklaruje, Ze dané usneseni buigEmpEtem
ratifikace nebo fjeti jednotlivymi staty a ma vstoupit v platnosseuladu «l. 121
odst. 5 Statutu. Zde je vhodti€i, Ze na rozdil od stejného ustanoveni ohdedstupu
v platnost nového zlinu agrese, u &Z je sporne, zda fize celd zréna vstoupit
v platnost podlel. 121 odst. 5 a ani vifpad ¢l. 15 bis a ter nevyuZit ustanoveihi
121 odst. 4, vipadt rozsfeni jurisdikce Soudu o nové véie ziainy je zvoleny
postup podl€l. 121 odst. 5 bezpochyby spravny.

Priloha | pak obsahuje rozéhi skutkovych podstat vé&leych zl@inia v ramci
konfliktt jiné nez mezinarodni povahy:

(xiii) Employing poison or poisoned weapons;

(xiv) Employing asphyxiating, poisonous or othesem and all analogous liquids,
materials or devices;

(xv) Employing bullets which expand or flatten Bagsi the human body, such as
bullets with a hard envelope which does not entimver the core or is pierced with

incisions.

Do jurisdikce Soudu je tedy rowh v ramci vnitnich konflikith zahrnuto i
pouzivani jedu nebo otravnych zbrani, pouzivanivgtas, jedovatych a jinych plyna
v8ech obdobnych tekutin, matetidiebo prosedki, a roviéz pouzivani sel, které se

v lidském ¢€le snadno rozpinajéi zplo¥'uji, nagiklad stel s tvrdym pla&m, ktery
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zcela nezakryvé jadro nebo je perforovarezi®° Vstup této nové zémy v platnost
pro smluvni strany, které ji ratifikuji, neni lirotdn Zadnym minimalnim gtem
ratifikaci.

Lze alefici, Ze spiSe neZz podstatnou ¢mou Statutu, je dopémi vale&nych
zlocinu v ¢l. 8 napravou uwitého opomenutéi prehlédnuti v roce 1998. Podle nazoru
prof. Schabase se vSak jedna spiSe oe¢nmmsymbolickou. Dodnes nedoslo
k mezinarodni Zalabna zaklad pouziti €chto zbrani, a i@stoze naipklad jedovaty
plyn byl pouzit Saddamen Husseinem proti kurdskéohyvatelstvu v roce 1988,
podobné akty mohou byt Zalovany jiz na zakladwasného zéni Statutu jako zlginy
proti lidskosti. Schabas rovh dodava, Ze by bylo vhodné obratit pozornost laipr
pouziti modergjSich prostedki boje, jako jsou protigchotni miny, kazetov&ii
klastrovd munice, zbrans ochuzenym uranem a také nuklearni zbtahNa druhou
stranu je ale nutniéci, Ze utité zalepeni nedostatkuiyodniho textu, kterym byly tyto
akty zahrnuty mezi vat@é zla&iny jiz nejen vramci mezinarodnich ozbrojenych
konfliktu, ale také konfliki vnitinich, je teba hodnotit pozitivé

Dalsim bodem programu bylavrh vypusténi &. 124 zRimského statutu
Podle tohoto ustanoveni muze stat, ktery se stahev/si stranou, prohlasit, Ze po dobu
sedmi let od vstupu Statutu pro dany stat v pldatmegtijima jurisdikci Soudu uci
kategorii zl&inu v¢l. 8, tedy valénym zlaiinam, a to v pipadech, Ze byl zton
domrgle spachan jeho statnimi &y ¢i na jeho Uzemi. Samotny. 124 Statutu pak
krom¢ konstatovani, Ze takové prohlaseni lze kdykolivabat, rovrez deklaruje, ze
toto ustanoveni budegzkoumano pravna revizni konferenci.

PrestoZe ze strany ¢kterych nevladnich organizaci bylo toto ustanoveni
vnimano velmi negativf) k jeho vymazani nakonec relatéviprekvapiv nedoslo.
Clanek 124 byl dosud vyuzit pouzediva staty, a to Francii a Kolumbii. A protoze
jeho Skodlivost nebyla empiricky nijak prokdzana se za to, Ze ide spiSe usnadnit
nékterym statm rozhodovani, zda v danou chvili ke Statutistpupit ¢i nikoliv, a

pomoci tak hladké ratifikaci. Na revizni konferenteddy byla pijata rezoluce, na

19 Obsahow bylo pouZiti jmenovanych zbrani viygodnim textuRimského statutu zakazano pouze
v ramci konflikii mezinarodni povahy.

191 SCHABAS, W. A.An Assessment of Kampddmline]. [cit. 2010-12-10]. Dostupny z WWW:
<http://iccreviewconference.blogspot.com/2010/06tasment-of-kampala-final-blog.html>.
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zaklad které byl¢l. 124 zachovan ve stavajici podobtim, Ze ustanoveni ma byt
opstovns prezkoumano na 14. zasedani Shronsazdmluvnich stran v roce 201%.
Krom¢ nové definice agrese, dopii vale&nych zla@ina a rozhodnuti o
zachovaniél. 124 byly navrhovany i jiné zemy Statutu:®* Mexiko chelo zaadit do
jurisdikce Soudu pouZziti jadernych zbrani, spojenavrh Trinidad a Tobago a Belize
chl zahrnout zlgin obchodu s drogami a Holandsko &bt zaradit do jurisdikce
Soudu zlgin terorismu. Zmisné navrhy sice neziskaly dostateu podporu, ale bude
se jimi nadale zabyvat zvlastni pracovni skupi@o zkusenosti s revizni konferenci
je tedy teba dojit k zasru, Ze vyjednani zem Rimského statutu a jejich schvaleni je
sice zdlouhavé a sloZité, ale reamozné. Lze tedydekavat, Ze v blizké i vzdalgsi
budoucnosti se bude vtomto smyslu mezinarodnitnirgsravo dale vyvijet a do

jurisdikce Soudu mohou byt zahrnuty skutkové pdgistkocint novych.

8.5 Odborné reakce na vysledky revizni konference

Revizni konference skoita tedy, alesp® na prvni pohled, viditelnym
aspEchem, jelikoz se nakonec povedlo schvalit defimlotinu agrese. Na zakladéto
zmeény by pak v budoucnu &h Mezinarodni trestni soud vykonavat jurisdikaicv
tomuto zl@inu. Cas po skoteni konference pak dava prostor piené zhodnoceni
jejich zawru. Z tohoto divodu je vhodné &novat utity prostor odbornym reakcim na
vysledky revizni konference, jeZ v ugandské Kampabéxhla.

Profesor mezinarodniho trestniho prava na Melboluane School Kevin Jon
Heller je pirevazre kriticky . Odvolava se figdevsim n&l. 15 bis upravujici jurisdikci
Soudu v pipack iniciace vySeabvani smluvni stranou nebo Zalobcem, a to konkrétn
odstavce 4 a 5. Podle nichibe Soud vykonavat jurisdikciavi zlo¢inu agrese, pokud
byl spachan smluvni stranou, ledaze by smluvninatrgedtim formald podala
deklaraci o tom, Ze jurisdikci Souduidv tomuto zl@inu neakceptuje. Jedna se tedy o

jiz zmirgny opt-out Ve vztahu ke statu, jenZ neni stranou Statutk, $@ud nebude

192 STURMA, P.Zmeny Rimského statutu Mezinarodniho trestniho soddestrepravni revue 2010,¢.
8, s. 250.

19 WEIGEND, T.The ICC Review Conference at Kampala: Mission Agtistred or Unfulfilled
Promise?Journal of International Criminal Justic010.¢. 5, s. 1177.

194 BILKOVA, V. Z Rima do Kampaly a kam dalé®ezinarodni politika2010,. 8, s. 37.
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vykonavat jurisdikci u¢i zlo¢inu agrese, pokud byl spachan jeh@arty nebo na jeho
azemi.

Pro gehlednost pak znazornil schéma, jez zobrazuje tiekée moznosti
spachani aktu agrese. Existiiitypy stafi (smluvni strana, nesmluvni strana a smluvni

strana, jeZz se optoutovala). Jejich kombinace phiowdaji nasledujicim moznostem

napadent?®

State Party— State Party Jurisdiction
State Party— State Party OO Jurisdiction
State Party— Non-State Party No Jurisdiction
State Party OG- State Party No Jurisdiction
State Party OG- State Party OO No Jurisdiction
State Party OG-~ Non-State Party No Jurisdiction
Non-State Party—» State Party No Jurisdiction
Non-State Party—» State Party OO No Jurisdiction
Non-State Party> Non-State Party No Jurisdiction

Na zaklad této analyzyl. 15 bis bude tedy Soud nadan jurisdikééivzlocinu
agrese pouze Wipads, Ze je spachan smluvni stranou, ktera tuto jutedikceptovala,
a zarové jedirng za gedpokladu, Ze aktdinila proti jiné smluvni strah Pokud pak
smluvni stranu napadne strana nesmluviipgol do jurisdikce Soudu nespada. Zda se
tedy, Ze pravébodobnost zahajenriizeni z pod#tu smluvni strany nebo Zalobce je
vzhledem k jurisdikci Soudu v tomto ohledu velmil&na

Prof. Heller vychazi z uvedeného schématu devitimjch kombinaci napadeni
a na zaklaglanalyzy zmn Statutu jmenuje hlavniigtody své kritiky. Ty Ize shrnou do
nasledujicich dvou bad

1. Asymetrie jurisdikce smluvni strany a optoutované siluvni strany

Smluvni strana, jez se optoutuje, g byt Zalovana za alm agrese, pokud

se jej dopustila &i smluvni stran, ktera se neoptoutovala. To vSak nefunguje

opané. Smluvni strana, kterd se neoptoutovald@zenbyt Zalovana za zim

agrese wu¢i optoutované smluvni stranStat, jenZ se optoutuje, je tak chiidn

proti agresi ostatnich smluvnich stasle gipadny akt agrese z jeho strany do

1 HELLER, K. J.The Sadly Neutered Crime of Aggressjomline]. Opinio Juris [cit. 2010-12-10].
Dostupny z WWW: <http://opiniojuris.org/2010/06/1t8#-sadly-neutered-crime-of-aggression>.
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jurisdikce Soudu nespada. Zaranje velmi pravdpodobné, Ze stat, ktery hodla
uzivat silu proti jinym stéin, se z jurisdikce &i zlocinu agrese optoutuje. Lze
si predstavit dopad na pdst statu, pokud se nechce stat straRdunského
statutu, ale jen¢gko si lze pedstavit vyrazny dopad na renomé statu, pokud se
ke Statutu fipoji, ale limituje jurisdikci Soudu pouze na geithg zlctiny proti
lidskosti a valené zlainy.

2. Asymetrie v jurisdikci mezi pavodnimi zlo€iny a zlo¢inem agrese
Soud nebude nadan jurisdikci tigmdt, Ze smluvni strana podnikne akt agrese
proti nesmluvni stran prestoze by byl nadan jurisdikcidéi valecnym zladinum
a zlasinam proti lidskosti, které by byly na zakkatbhoto Utoku spachangoud
zarove neni nadan jurisdikci vifpadt, Ze nesmluvni strana spacha akt agrese
viéi smluvni stra a na jejim Gzemi,fpstozeRimsky statut uznava teritorialni
jurisdikci va¢i genocid, zlocinam proti lidskosti a vakenym zlaiinam. Smluvni
strany tedy fijaly ustanoveni, Ze pokud budécv n¢které z nich spachén zio
agrese ze strany nesmluvni strany, Soud nebudenrjadadikci k takovému

piipadu, coz psobi vcelku iracionath

Jadrem autorovy kritiky Upravy zZlmu agrese tak neni jeho definice nebo
institucionalni  podminky vykonu, ale fgdevSim velmi Uzka jurisdikce Soudu
vaci tomuto zl@&inu. Na druhou stranu prof. Greg Gordon z UnivgrsitNorth Dakota
je obeck opaneho nazoru a vysledky revizni konferernwednoti pozitivné. Na
zaklad vlastni &asti na konferenci a v souvislosti se slozitosfeggavani je tedy se
skute&nosti, Ze se se v z&wu konference pod#do zmeénu grijmout, spokojeny. Pro dany
zawr Ize uvést nasleduijici argumenty:

1. Zachovani vSechiti moznosti zahajeni vysé&ovani

Béhem konference bylo racionélméekdvano, Ze pokud bude definice nového

zlo¢inu odsouhlasena, bude vy&stani \ici tomuto zl@inu pravé&podobr

mozné zahdjit pouze z pottn Rady bezp@osti OSN. Podminky ®l. 15 bis

1% GORDON, G.On the Review Conference and Aggres§imtine]. Opinio Juris [cit. 2010-12-10].
Dostupny z WWW: <http://opiniojuris.org/2010/06/45¢g-gordon-on-the-review-conference-and-
aggression>.
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vSak upravuji také moznost, jak zahdjit vigeéni z podétu smluvni strany
nebo také Zalobce!

2. Existence tzv.green light option
V piipack, Ze vySaivani neni zahajeno z padn Rady bezp@gosti OSN, musi
Zalobce danyifpad Rad nejprve pedlozit. Pokud ta vSakéhem nésledujicich
Sesti mésiar nedeterminuje, Ze doSlo k aktu agrese, neznamen#&omhec
vySetovani. Pokud totiz po uplynuti tétodlly P¥ipravny Usek Soudu povoli
pokratovani vySetovani, Zalobce iZe v procesu pokéavat i bez svoleni Rady
bezpeénosti. Pokud by Rada s vyBatanim nesouhlasila, ie sice vyuzitl.
16 Rimského statutu a vy3ewani na 12 wsici prerudit, ale neni nadana

pravomoci vysébvani zastavit.

Mnozi autdi se pak ¥nuji problematice zjpsobu schvaleni nového dodatku
k Rimskému statutu. Jde o to, zda mé byt schvaleregbdl21 odst. 4 Statutu nelksb
121 odst. 5. Prvni moznost jecana pro zmany Statutu obecgh Zm¢na vstoupi
v platnost poté, co ji ratifikuje sedm osmin smlioimstran s tim, Ze pak dana &m
plati pro vS8echny smluvni strany. Druhd variantavatovani je Statutem vysloyn
uréena pro zmnu c¢lanka 5, 6, 7 a 8. Ta nasledirvstoupi v platnost pouze pro ty
smluvni staty, které danou 2nu ratifikovaly.

Zlogin agrese byl uveden jiz vapodnim zréni Rimského statutu podl. 5 odst.

1 vramci vyjmenovani ztona, vaci kterym ma Soud jurisdikci, avSak jeho
konkretizace je upravenacl 8 bis a podminky pak &. 15 bis a 15 ter. V fiibéhu
jednani tedy vyvstala otézka, zda je v takovéfipget mozné, aby byly zemy
schvalovany podlél. 121 odst. 5, pokud ten ony no§lénky nejmenuje.

Nazor, Zze vSechny zimy tykajici se zl¢inu agrese by #y byt schvaleny podle
¢l. 121 odst. 4, neziskal mnoho stoupercspiSe se diskutovalo o tavavrhu ABS,
ktery ziskal své ozrtani podle péatenich pismen stat které jej navrhly (Argentina,
Brazilie, Svycarsko). Na zékladohoto navrhu by rok po ratifikaci zmy byl Soud
nadan jurisdikci #¢i zlo¢inu agrese, pokud by k vy$evani doslo z poditu Rady
bezpénosti OSN. Tedy v tomtoiffpact by se uplatnilo schvaleni podte 121 odst. 5
Statutu. Ostatni dva spo&&t mechanismy by pak byly aktivovany az poté, c@&mm

197 Autor to v kontextu sloZitych vyjednavani podlg/sir slov dokonce povaZuje za ,maly zazrak®.
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ratifikuje sedm osmin smluvnich stran, tedy na adkl¢l. 121 odst. 4 Statutu.
PredevSim pro svou komplikovanost vSak tato variaziskala pdebnou podporu a
vysledny text predpoklada schvaleni podi€l. 121 odst. 5%

Tim ov3em neodbouravéa pochybnosti, zda je tomuriakné.Clanek 121 odst.
5 totiZ jask udava, Zze se danymigobem pjimaji zmeny ¢l. 5, 6, 7 a 8. Na zaklad
gramatického vykladu lze tedy dak zawru, zeclanky 8 bis, 15 bis a 15 ter timto
zpisobem pjmout nelze. PedevSim Japonskd delegace pak wgeadla Ehem
konference s timto technickym nedostatkem hlubaésonhlas®® Japonsko bylo toho
nézoru, Ze jakykoliv dodatek ve smyslu jurigsiikho filtru by se mil schvalovat podle
¢l. 121 odst. 4 a vstoupit tak v platnost pro vSgcemluvni strany poté co sedm osmin
Z nich zngnu ratifikuje. Opé&ny nazor pakika, ze smyslem danych dodatle zajistit
vykon jurisdikce w¢i zlocinu agrese a tudiZz spada jejich schvaleni godi21 odst. 5.
Reélnou otdzkou ovSenmistava, zda by tento #épob fFijeti nemohli napadat obhajci
ptipadnych obZalovanych ze ziou agresé®°

PrestoZze se nakonec Japonska delegace rozhodla nestst jednomysinému
schvéleni, vyjatlla se, Zze do vstupwdhto znén v platnost po roce 2017 budeha
tento nedostatek odstraffit.Zpisob ratifikace a vstupu v platnost @amprijatych na
revizni konferenci bude tedyélbem nasledujicich let jistpredmétem odbornych
diskusi.

Britsky advokat Robert Manson zabyvajici se mendaim trestnim pravem
v této zalezitosti pak navrhuje, aby bylidjgto nové usneseni, které by smazal@ bis,
15 bis a 15 ter a datgd ustanoveni ipmistilo pod¢l. 5 jako jeho #i nova
ustanovenf®” Tim by byly jaté zmeény uvedeny plé do souladu se sdasnym
textem¢l. 121 odst. 5 a mohly by byt podl€ho ratifikovany. Na druhou stranu se Ize

ale domnivat, Ze na zakkadeleologickéhati systematického vykladu by bylo mozné

198 Jinym navrhem ze strany Kanady pak byl tdenu Approachpodle kterého by si jednotlivy stat
mohl zvolit, kteryci které ze iti moznych spouétich mechanisinptijme. Ani tento navrh neziskal
potrebnou podporu.

19V této souvislosti jefeba podotknout, Ze japonskému postoji§rorvana pateéna pozornost, jelikoz
Japonsko v saasné dob prispiva do rozp&tu Soudu térér jednoudtvrtinou.

20 SCHEFFER, DAdoption of the Amandments on Aggression to theeR&tatute of the International
Criminal Court[online]. [cit. 2010-12-10]. Dostupny z WWW:
<http://iccreviewconference.blogspot.com/2010/06idizcheffers-analysis-of-amendments.html>.
21 MANSON, R.Smoothing out the rough edges of the Kamapala @amde[online]. [cit. 2010-12-10].
Dostupny z WWW: <http://iccreviewconference.blogspom>.

202 Tamtéz.
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dojit k zawru, Ze diky tomu, Ze dan& ustanoveni konkretidup, Ize je i v sotiasném
znéni podlegl. 121 odst. 5 fijmout.

V ramci reakci na revizni konferenci v Kampale gzdsporu zajimavé shrnout
také oficialnireakci ze strany USA na zminy piijaté v ramci konference Spojené
staty americké byly od vzniku Soudu ve vyrazné apgaroti rmu, a to pedevsim
z toho divodu, aby nebyla jurisdikce Soudu upkata vici americkym jednotkam
rozmistnym v zahranii. Pa@ateni strategii odmitani Soudu vSak v poslednich ketec
vystiidala tzv. politika pozitivniho zapojeni, kdy se AJ& pozice nesmluvni strany
zapojuji do jednani o vyvoji Soudt?

Na konferenci v Kampale tak vyslali jakoZzto pozatelsky stat delegaci,
kterou vedl Harold H. Koh a Stephen J. Rapp. Po@ku jednani v Kampale pak
vramci tiskové konference vyjll nad pijatymi zménami spokojenost, a to
piedevsSim s akcentem na fakt, Ze jurisdikce Soudlti zlo¢inu agrese neniifis
Siroka?®* Rovrsz se vyjadili k tzv. Understandingskteré americka delegace prosadila
a které ve svém bedr konkretizuji moznost konstatovani ,zjevného geni“ Charty
OSN tim zmgsobem, Ze nestg aby k poruSeni doslo povahou, zavaznosti, nebo
rozsahem aktu agrese, ale kombina&thto faktofi. PredevSim pak vyjadi
spokojenost nad tim, ZeUSA jiZ nejsou vnimany jako s@st problému, nybrz
reSenf?%°

Politika pozitivniho zapojeni je totiz pro Spojestaty vyhodna ze dvouidodi.
Zaprvé zvysSila prestiz USA ve &, jelikoz pivodni vyrazg zaporny postoj &i
instituci, jejimz cilem je trestat aZlmy podle mezinarodniho prava, vrhal na USA
nelichotivy stin. Zadruhé tak jsou Spojené statyopné vice kontrolovat rozévani

jurisdikce Soudu a dhem jednotlivych vyjednavani prosazovat své zajmgmu

2931 OBE, J.Washington Urged to seek “Positive Engagement* W@t [online]. [cit. 2010-12-10].
Dostupny z WWW: <http://ipsnews.net/news.asp?idre§299>.

2% Harold H. Koh;We think that with respect to the two new crintés, outcome protected our vital
interests. The court cannot exercise jurisdictimerothe crime of aggression without a further decigo
take place sometime after January 1st, 2017. Thegmutor cannot charge nationals of non-state parti
including U.S. nationals, with a crime of aggressidlo U.S. national can be prosecuted for aggressio
so long as the U.S. remains a non-state party.if\we were to become a state party, we'd still hinee
option to opt out from having our nationals proseclfor aggression. So we ensure total protection f
our Armed Forces and other U.S. nationals goingvnd.”

Viz U.S. Engagement With The International Criminal@@nd The Outcome Of The Recently
Concluded Review Conferenjamline]. [cit. 2010-12-10]. Dostupny z WWW:
<http://geneva.usmission.gov/2010/06/15/u-s-engagewith-the-icc>.

205 Tamté?.
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odpovida uprava nového Zlau agrese, kdy oprotigpodnim tem zl@inam jiz neni
mozné zahajit vySatvani z titulu teritoridlni jurisdikce statu, teshypripad, Ze zl@&in

agrese byl spachan &mem nesmluvni strany na tzemi strany smluvni.

8.6 Shrnuti nové Upravy ziinu agrese

Shoda na definici afpdevSim na podminkach vykonu jurisdikagivnovému
zlo¢inu nebyla v Zadnémiipact jednoduchd aifjaty navrh je tak kompromisnim
feSenim, v &Mz bylo nutné najit @itou rovnovahu mezi roli Mezinarodniho trestniho
soudu a Rady bezpeosti OSN. Jak podotyka prof. Sturma, jiz ze svéspaty maji
Soud a Radaodlisné priority . 2°° Zatimco funkci Mezinarodniho trestniho soudu je
dosazeni spravedinosti a potrestankinlid podle mezinarodniho prava, funkci Rady
bezpénosti OSN je udrzovani mezinarodniho miru a be&zpsti. Restoze
z dlouhodobého hlediska byéety byt tyto zajmy komplementarri’ je mozné, Ze
v urgitych konkrétnich situacich tomu tak byt nemusihidati zla&inu agrese do
jurisdikce Soudu je pak ukazkovymiildadem problematiky, v niz se setkava
mezinarodniho pravo s mezinarodni politikou.

Revizni konference v ugandské Kampale tedy krooaSteni skutkové podstaty
valeinych zla&ina v ramci vnitniho konfliktu gijala novou definici zl¢inu agrese,
kterd se vyznalje predevsim specifickymi podminkami vykonu jurisdikag&ivtomuto
zlocinu, ¢imzZ se typow liSi od pivodnich i zlocing spadajicich do jurisdikce Soudu. V

ramci shrnuti probrané materie je vhodné uvésedasici zavry:

1. Soud bude moci vykonavat jurisdikci vié¢i nové definovanému zl@&inu

agrese nejdaive v roce 2017

Ani po pijeti nové definice agrese neni Soud nadan jurgsdikici
tomuto zl@&inu. Nejdive musi byt spkny dw podminky. Jurisdikci &i
zlo¢inu bude mozné vykonavat az rok poté, coéamratifikuje 30 stét, a

2 STURMA, P.Zmeny Rimského statutu Mezinarodniho trestniho soddestrpravni revue 2010,&.
8, s. 250.

207 K]-MOON, B. Cas odpovdnosti[online]. OSN [cit. 2010-12-10]. Dostupny z WWW:
<http://www.osn.cz/zpravodajstvi/zpravy/zprava.php2615>.
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rovnéz poté, co bude @povre schvalena Shroma&dim smluvnich stran, a to
nékdy po 1. lednu 2017. Rozhodujici pak je p#zd datum. Bude tedy
pravdépodobré vyvinut ugity tlak ze strany &kterych stai a nevladnich

organizaci na to, aby gebné ratifikace prathly do konce roku 2015 tak, aby
mohla byt jurisdikce &¢i novému zl@inu zaatkem roku 2017 aktivovana.

Z dnesniho pohledu se podminky zdaji byt spinitelfehledem k tomu,
7e samotnRimsky statut ziskal 60 ratifikacébemctyi let*°® Ize odivodnsng
piedpokladat, Zze nova zma potebnych 30 ratifikaci dhem Sesti let ziska.
Stejre tak se zda byt realné, Ze pokud bylaémen na revizni konferenci ze
strany Shromazuhi smluvnich stranifjata jednomysld, je pravépodobné, Ze
ji po roce 2017 pdebné d¢ tretiny Shromazeéhi smluvnich stran schvali. Na
druhou stranu vzhledem k tomu, Ze by v takovéipgat jiz byl zloc¢in agrese

skut&né uveden do praxe, ime byt postoj ékterych stai o néco zdrzenligjsi.
2. Uzka definice agrese s ohledem na termin ,zjevné pgseni“ Charty OSN

Pokud byl spachan akt agrese a pachatel byl Meéadership position
pro vykon jurisdikce Souduii zlocinu agrese je jeStieba, aby tento akt svoji
povahou, zavaznosti a rozsahemisgbil ,zjevné poruSeni® Charty OSN.
K tomuto poruseni nestiasplréni jednoho zett jmenovanych atribiit musi se
jednat o jejich kombinaci. Vyklad pojmu ,zjevné péeni“ pak v definici chybi
a bude tedy zélezet na tom, jak extengimebo naopak restrikti¢énjej bude
Soud interpretovat.

Lze tedy vyvodit, Ze definice pokryva pouziejmé fFipady agresé”
Mimo definici pak logicky #stavaji akce Rady bezfosti podle kapitoly VII
Charty OSN a samigjmg také sebeobranat’ @z individualni nebo kolektivni.
Vyhodou Uzkého vymezeni definice agrese pak jeeskaost, Ze by se do ni
pravdépodobré neveSla Zzadna humanitarni intervence. Lze takituzawr, ze

z mezinarodnich konflikt které probhly béhem poslednich desetileti, je

208 Rimsky statut byl podepsén v roce 1998 a po Sedesiitkacich vstoupil v platnost v roce 2002.
29 TRAHAN, J.The New Agreement on the Definition of the Crimaggfressiorfonline]. [cit. 2010-12-
10]. Dostupny z WWW: <http://blogs.ubc.ca/ligi/&k2010/06/aggression-Kampala-op-ed.trahan.pdf>.
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typickym pikladem aktu agrese, ktery byijptou definici naplnil, napadeni
Kuvajtu Irdkem v roce 1990.

. Zachovani zahjeni vySdtovani v podrétu smluvni strany nebo Zalobce

V pribéhu vyjednavéani se zdalo byt realné, Ze pokud budé definice
zlo¢inu agrese fjata, budou podminky upraveny tak, Zze vigeani bude moci
byt zahajeno pouze z pottn Rady bezpmosti OSN. Hjata znena vSak toto
omezeni neobsahuje a tak jakofippcE pivodnich ti zlo¢ina spadajicich do
jurisdikce Soudu jsou i vifpac zlocinu agrese zachovany &vmoZnosti

zahdjeni vySébvani mimo Radu bezpeosti.

MozZnost povoleni vySatovani Fripravnym Usekem Soudu namisto Rady
bezpanosti OSN (zachovani tzvgreen ligh)

V piipact zahajeni vysébvani z podétu Zalobce nebo smluvni strany
musi Zalobce nejprvei@dat pipad Rad bezpénosti OSN k rozhodnuti, zda
doSlo k aktu agrese. Pokud jej Radai,umize Zalobce poktavat. Pokud tak
ale Rada natini, po uplynuti Sesti #siai miuze Zalobce ve vyS@vani roviez
pokraiovat, avSak pod podminkou, Ze vydeani schvali #tSinou ze Sesti
souda Pripravny usek Soudu.

Toto ustanoveni jeréba hodnotit pozitivh jednak z dvodu, Ze nutnost
schvaleni Fpravnym Usekem ipdstavuje ity filtr proti moznym politicky
podmirgnym procesém, a jednak z iwvodu, Ze Zalobce neni zcela odkazan na
piiznivé stanovisko Rady bezpwsti k vySeatovani, a tim nalezi dané

rozhodnuti namisto politického organu nezavisléouds.

. Limitace Rady bezp&nosti OSN ¢lankem 16 Statutu (neexistence tzwed
light)

Mezi varianty Gpravy podminek gdh i moZnost poskytnout Rad
bezpeénosti pravomoc prostdnictvim rezoluce podle kapitoly VII Charty OSN
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urcité vySetovani¢i stihani jednou provzdy zastauii]i jakési ucleni milosti
v mezinarodnim pravu. Touto moZnosti vSak Rada dsensti podle schvalené
zmeény nadana neni, a Vipad, Ze by chila do vySeawvani jakymkoliv
zpasobem zasahnout, je odkazana&ind6 pivodniho textu Statutu.

Podle g muzZe prostednictvim rezoluce schvalené podle kapitoly VII
Charty OSN na 12 #sial vySetovani nebo stih&ni odloZit s tim, Ze dpat je
mozné vyuzit opakovanVzhledem Kk jiz zmignym rozdilnym prioritam Soudu
a Rady bezpmosti je pak podle mého nazoitelia dané ustanoveni hodnotit
pozitivré. Lze si totiz pedstavit situaci, kdy by mohlo diré vySetovani
nagiklad ohrozit pra¥ probihajici mirovy proces a v takovémipads by bylo

vyuziti ¢lanku 16 Statutu namist

6. Interpretaéni problém tykajici se zpisobu prijeti podle ¢l. 121 odst. 5
Statutu

Prijata zménaRimského statutuipdpoklada podle preambule svégti
v souladu €Il. 121 odst. 5 Statutu, ktery ovSem stanovuje ezpalle &) budou
prijimat konkrétg zmeny ¢l. 5, 6, 7 a 8 Statutu. Vzhledem k tomu, Ze jsou
piijaté zmény umisény veclancich 8 bis, 15 bis a 15 ter, je tedy otazkoa, Izd
tento rozpor interpreta¢ piekonat argumentem, Ze pouzeregiuji aplikaci

ustanoveni ¥l. 5 a neni tak nutné jeripmat podlecl. 121 odst. 4.

7. Dvojkolejnost jurisdikce — zatimco pivodni zloginy Ize vySefovat z titulu

Gzemni jurisdikce statu, zl@in agrese nikoliv

Jako negativni atribut nové definice &l agrese je pak nutné hodnotit
vznikajici dvojkolejnost jurisdikceii raiznym zlainam2*° Na zaklad ¢l. 12
odst. 2 Statutu se jurisdikce SoudiKivgenocid, zlocinim proti lidskosti a
vale&cnym zlaginam vztahuje na zkiny spachané afany smluvniho statu a

rovreéZz na pachatele, kte se zl@inu dopustili na Uzemi smluvniho statu,

10 Jeji zarodky Ize nalézt jiz vipodnim textuRimského statutu, konkrétv &l. 121 odst. 5 §ta druha.
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prestoZe jsou alany statu, ktery smluvni stranou neni. Nppd now prijatych
zlo¢inu tomu tak ovSem na zéklkadl. 15 bis odst. 5 neni.

Tedy pokud bude smluvni strana Statutu napadenalmesi stranou,
vcelku paradoxé v takovem pipact Soud jurisdikci uci zlo¢inu agrese nadan
neni. Dany stat tedy neni v tomto smyslu ze st@mydu nijak chram a gipad
by do jurisdikce spadal pouze tehdy, pokud by iesgrem byl smluvni stat.
Vyraznou asymetrii je pak skdteost, Ze fipadné zl¢iny proti lidskosti,
valeiné zl@iny ¢i genocida pramenici z daného aktu agrese by dedjlkce

Soudu spadaly, ale samotnydtoagrese nikolf*

. Preventivni funkce

V neposlednfadé povaZzuji za dlezité vyzdvihnout skutsost, Ze pokud
bude Soud nadan jurisdikciid zlo¢inu agrese, iize mit samotny tento fakt za
nasledek zdrzenl&Si chovani utitych vadci. V situaci, kdy v mezinarodnim
pravu neexistuje individualni trestni odgdwnost za napadeni suverénniho statu,
se totiz relevantni osoba Zadné soudni moci obdeatusi, nanejvys setze
obavat nedsfchu dané vojenské operace.

Pokud ale bude aktivovana jurisdikcécv zlocinu agrese, na zaklad
rezoluce Rady bezpeosti by bylo mozné vySetvat relevantni zkin, i kdyby
dany stat nebyl smluvni stranou. A vzhledem k toma, oproti BZnym
pachataim maji hlavy stat ¢i osoby ve vysokém postaveni tendenci sva
rozhodnuti racionath zvazovat, je pravgbodobné, Ze jurisdikce Souduidv
zlo¢inu agrese bude mit i preventivni funkci. Pokud,dndo by toto nej¥tSim

uspchem Kampalské konference.

21 Navic je teba zdraznit, Ze s ohledem na ustanovénfL21 odst. 5 $ta druha se bude dana situace
vztahovat na jakoukoliv jinou v budoucnostij@tou zrmeénu, a to ici statu, ktery je smluvni stranou
Statutu, ale danou zmu nepijal. Pokud by pak v budoucich moZnych dodatcidbyle ustanoveni
analogick&l. 15 bis odst. 5 (podle kterého Soud neni nadasdikci k danému zkinu vici nesmluvni
strarg, pokud je zI¢in spachan jejimi atany nebo na jejim Gzemi), mohl by Soud vykonavasdikci
viéi moznym v budoucnuifjatym zlogintm, pokud by byly spachany &mnem nesmluvni strany na
Uzemi strany smluvnéjli z titulu Gzemni jurisdikce daného stéatu.
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9. V pripadé zahdjeni vySefovani z podrétu Rady bezp&nosti OSN je Soud

nadan univerzalni jurisdikci

Prestoze oproti fwvodnim zl@inam, jimiz jsou genocida, ztny proti
lidskosti a valéné zla@iny, jsou v gipact zlocinu agrese podminky vykonu
jurisdikce slozZi¢jsi a samotna jurisdikce uZsi, tyto rozdily nejgelevantni
v situaci, kdy vysébvani bude zahajeno z patim Rady bezp#osti podle
kapitoly VII Charty OSN. V takovémifpac nebudou aktivovany podminky
upravené ¥l. 15 bis a Soud bude moci vykondavat jurisdikéfivzlocinu agrese
bez ohledu na to, zda je agresorem smluvni stfiam&oliv.

V realitt se domnivam, Ze vzhledem k Uzké jurisdikdicivdanému
zlo¢inu neposkytuje saasna definice vyrazny prostor pro tyiigady
vySetovani, které by mohly byt zahajeny z pstinsmluvni strany nebo Zalobce.
Agresorem by totiz musel byt smluvni stat a |#edpokladat, Ze pokud hlava
n&jakého statu planuje napadnout jiny stat, pégedobré k Rimskému statutu
¢i jeho nové zmin¢ negistoupi. Za nejptSi vyhodu pijeti definice zl@inu
agrese proto povaZzuji fakt, Ze pi@stnictvim iniciace vySébvani Radou
bezpé&nosti OSN Ize Soudu poskytnout jurisdikdic¢v zlocinu agrese, jenz byl
spachan ze strany statu, ktery smluvni strafdmského statutu nerfi:
V takovém pipact bude tedy jurisdikce Souduidi zlocinu agrese univerzalni,

resp. nebude omezena na smluvni strany.

Vzhledem k vySe provedené analyze a z ni vychdebjzavru Ize konstatovat,
Ze pijatad definice zldinu agrese ma nesporné klady a také jisté zapoyyaviym
kladem je pedevSim samotny fakt jejihorijeti, prestoze je vykon jurisdikcevi
tomuto zl@inu vazan déma dilezitymi podminkami a rize tak byt aktivovan nejtve
v roce 2017. Mezi zapory pak Ize krémmoznych ¥cnych vyhrad jmenovatipdevsim
slozitost pijaté zneny, jez bohuzel vé&kterych gipadech otevira prostor pro

nejednotnou interpretaci titych ustanoveni, jako je n#glad Uprava fjeti zmen

212 prestoze jurisdikce Soudu se v takovétipads na dany stat vztahuje, v souvislosti secssaym
vySetovanim situace v Sudanu jebatici, Ze v uvedenémifpadt mize byt realnouigkazkou vykonu
jurisdikce Soudu odmitani spolupréace ze strany lasétu. Je tedyitezité, aby nil v takovych
ptipadech Soud plnou podporu Rady bénosti OSN.
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podle ¢l. 121 odst. 5. Datum moZného nabyti jurisdikdgivtomuto zl@&inu pak
poskytuje dostateKasu na ujasmi prijaté definice ve vztahu Soudu ke smluvnim,
nesmluvnim a optoutovanym stranam. Z tohotwodlu jsem toho nazoru, Ze onen
odklad jurisdikce o sedm let neni nutné vnimat tiegé& ale naopak jakoiflezitost
k diskusi a vyjaséni nekterych ustanoveni.

PrestoZe je jestpriliS brzy na opravdové hodnoceni dopadvizni konference
v Kampale na mezinarodni trestni soudnictvi a sgatknost, je bezesporu pozitivni, Ze
byla v mezinarodnim pravu koti@ prijata definice zlginu agrese, ktera ma potencial
ziskat v ramci mezinarodniho sp@&astvi patebnou autoritu. A s ni i Mezinarodni
trestni soud, jenz v séasné dob vede prvni procesy proti pachdiel zlccinta podle

mezinarodniho prava.
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ZAV ER

PrestoZze bychom si vSichni jésprali, aby Mezinarodni trestni soud nemusel
vibec existovat a ani definice Zlou agrese nebyla zapebi, musime vychéazet
z realné situace. Ta napovida, Ze n&iflau jednadvacatého stoleti je na zaklad
mnohych zkuSenosti existence soudni instituce totypiu odivodrena.

Zlocin agrese byl dosud & souzen pouze v druhé polo¥ittyricatych let.
Hlavni americky Zalobce u Norimberského procesudRoH. Jackson tehdy ve svém
zahajovacim projevuipdnesl:

»Privilegium zahdjit prvni soud v historii pro ziay proti miru ve sité vyzaduje
zavaznou miru odpesinosti. Bezpravi, ktera hodldme zavrhnout a potrestat, bgla
promySlena, zakea a nciva, Ze lidstvo nesmi tolerovat jejich ignorovajdlikoz
nemusi pezit jejich pipadna opakovani. Skuteost, Zectyri velké narody, napkné
vitezstvim a deené gikofim, stoji ged moZnosti pomsty, agsto se rozhodnou své
nepatele spravedliw soudit na zakladl prava, je jednim z nejvyzna#gich projevi
Ucty, jaké kdy sila projevila rozumigt

Mezi moralni zaklady vzniku Mezinarodniho trestndoudu pat bezpochyby
mysSlenka univerzality z&kladnich lidskych prav. tddy nespravedliveé, aby byly ty
zatimco tytéz, ke kterym dosSlo na ndighém, nikoliv. Lidsky Zivot totiz nema iips
rozdilnou kulturu jinou hodnotu v Evré@ v Africe, nebo kdekoliv jinde. Mezinarodni
trestni soud je nastrojem, jak chranit zakladnéké prava na zakladdobrovolnosti
stati a prostednictvim roz&ovani smluvnich stran se bliZit oné vitsé univerzalit.

Rimsky statut Mezinarodniho trestniho soudu je \diséen ukitého

kompromisu. Jadro jeho kritiky spiowa predevsim v omezeni suverenity tradho

213 \/oIng pielozeno z originalu:The privilege of opening the first trial in histofyr crimes against the
peace of the world imposes a grave responsibilie wrongs which we seek to condemn and punish
have been so calculated, so malignant, and so tetag, that civilization cannot tolerate their logj
ignored, because it cannot survive their being egpd. That four great nations, flushed with victand
stung with injury stay the hand of vengeance ardntarily submit their captive enemies to the judgn
of the law is one of the most significant tributest Power has ever paid to Reason.

Viz JACKSON, R. HOpening Statement before the International Militarjbunal [online]. [cit. 2010-
12-10]. Dostupny z WWW: <http://www.roberthjacksory/the-man/speeches-
articles/speeches/speeches-by-robert-h-jacksorifgpstate ment-before-the-international-military-
tribunal>.
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statu. Ten progednictvim pistupu ke Statutu podminé predava Soudu jurisdikciti
zlocinim podle mezinarodniho prava.cleré staty nesouhlasi stim, Ze jurisdikce
Soudu se vztahuje i na &mna statu, ktery Statut nepodepsal, a toipaat, Ze jim byl
zlo¢in spachan na uzemi statu smluvniho. Ré@vee obavaji moznosti extenzivnich
vykladi a zneuzivani jeho pravomoci. Soud vSak funguje zaklad principu
komplementarity, podledmoz maji byt tyto zldiny feSeny priméaré danym statem a az
v pripact, kdy to z uéitého divodu neni mozné, zahaji vyEatani Soud.

V ramci pedloZzené rigordzni prace jsem seénaval komplexni analyze
Rimského statutu jakoZto zakladajiciho dokumentu iMepdniho trestniho soudu a
rovreZz praktickym otazkdm jeho fungovani. Nigye jsem vysttlil historické motivy,
které vedly k ustaveni této stalé soudni institudesleds jsem se ¥noval pravnimu
rozboru jeji jurisdikce, a dalefigtupu a kritickym argumefn jednotlivych zemi.
RovnéZ jsem popsal realné&ipady, kterymi se Soud v stasné dob zabyva, zhodnotil
proces ratifikacekimského statutu Ceské republice a v neposlediaick komplexré
analyzoval nov prijatou definici zl@&inu agrese.

V Gvodu prace jsem si stanovil nasledujici pracdwpotézu:Vytvoienim a
fungovanim Mezinarodniho trestniho soudu a nasledmj prijetim nové definice
zlo¢inu agrese nebyl dosud dostatmé zaplnén deficit spravedinosti
v mezinarodnim trestnim pravu. Piestoze se jedna o hypotézu relatiaibecnou, na
zaklad rozboru provedeného v rdmci této rigordzni praaosoluji vyslovit zar, ze
uvedena hypotéza byla potvrzena. K tomutoé¢mase klonim pedevsSim na zaklad
poznatki o univerzali¢ pasobnostiRimského statutu v séasnosti.

Duvody k tomuto zagru vidim ¢étyti. Zaprvé se jedné o fakt, Ze mnoho téat
swta wetn® n¢kterych mocnosti stale nejsou smluvnimi stranarmaiudi, zadruhé je
problematické zahajovdizeni v nesmluvnich statech, jelikoz je nutné madiltelem
dosgt ke konsenzu v R&dbezpénosti OSN. Za ieti, i kdyz je taktotizeni
v nesmluvnim stétzahajeno, s ohledem na gasné vySébvani situace v Sudanu je
patrna nedostatea vynutitelnost spoluprace ob¥itych se Soudenttvrtym divodem
je skut€nost, Ze v satasné dob jurisdikce Soudu nezahrnuje takoveécahy, které by
ji z povahy ¥ci nalezely. Tim mam na mysli terorismus a tak&inlagrese, jehoz
prijata definice je relativh Uzk4 a niZze byt aktivovdna aZz vroce 2017. ZvySe

uvedeného je iejmé, Ze aby mohl Soud plnit svoji vggnou ulohu v dosahovani
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mezinarodni trestni spravedlnosti, igtuje gedevsSim dostateou podporu zemi, jez
jsou stalymitleny Rady bezpaosti OSN.

Jednim dechem je ale podle mého nazdeba dodat, zeRimsky statut
Mezinarodniho trestniho soudu nastolil vyznamnydredstréaovani tohoto deficitu
spravedInosti v mezinarodnim pravu. Jadrem tohatsupu jsou pak nejpodstajsi
vyhody Statutu, mezi kte@adim gedevsim potrestani zlmci a jejich zneschogmi
v pachani dalSi trestn&nnosti, dale popis reality a medializagchto udalosti, a
piedevsim z uvedeného vychazejici preventivni funkdy, existence Soudu je podle
mého nazoru schopnadité potencialni pachatele odradit od pachantiato podle
mezinarodniho prava. Revizni konference v Kampale jpsi dokazala, Ze se Statut
muze obsahavdale vyvijet a tim onen zmini deficit odstraovat.

Vznik Mezinarodniho trestniho soudu povazuji Zavpatnou udalost, ktera
meéni tradéni pohled na suverenitu statu a na z&klatorickych zkuSenostika, Ze
existuji takové zldiny, které mohou byt spravedéivpotirany pouze tehdy, bude-li
k nim na zakla8l zasad spravedlivého trestniho procedistygpovat mezinarodni
spole&enstvi jako celek.

Profesor mezinarodniho prava a veliky zastance oighi Mezinarodniho
trestniho soudu Benjamin B. Ferencz, ktery se rlavoce 1920 a byl americkym
Zalobcem vramci Norimberského proceswnowal swij profesni Zivot snaze o
kriminalizaci agrese a #Zdazreni role mezinarodniho prava pro mirovou koexistenci
stafi. V roce 2010 se zastnil revizni konferenc®imského statutu a v odborném
¢lanku zveejreném necely rokied konferenci napsalTyvani na tom, Ze valkdm nelze
predchazet, je sebeznjicim proroctvim zkazy, které odmita vladu prévarimberk se
stal triumfem rozumu nad silou. Umoznit agrestat beztrestnou by bylo triumfem sily
nad rozumeni***

Po revizni konferenci jaabarici, Ze jsme dnes zahrnuti agrese do Statutu mezi
zloc¢iny podle mezinarodniho prava o krok blize. Teppeeroce 2017 se vSak ukéze,
zda bude Soud jurisdikcitwi tomuto zl@&inu skuténé nadan. Usgsné dokoteni
implementace pak bude v podstatnéerdalezet na tom, jakou p&st si Mezinarodni

trestni soud na zakladlastniho fungovanidhem nasledujicich let vybuduje.

214 FERENCZ, B. BEnding Impunity for the Crime of Aggressiamline]. [cit. 2010-12-10]. Dostupny
z WWW: <http://www.benferencz.org/index.php?id=48ele=1>.
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Seznam pouzitych zkratek

ICC: Mezinarodni trestni south{ernational Criminal Court

ICTR: Mezinarodni trestni tribunal pro Rwandtérnational Criminal
Tribunal for Rwanda

ICTY: Mezinarodni trestni tribunal pro byvalou dstavii (nternational

Criminal Tribunal for the former Yugoslayia

JEM: Hnuti za spravedInost a rovnodtigtice and Equality Movement
LZPS: Listina zakladnich prav a svobod

ODM: Oranzové demokratické hnu@range Democratic Movemgnt
OSN: Organizace spojenych naiod

PNA: Palestinska autonomiB4dlestinian National Authoriy

PNU: Strana narodni jednoti4rty of National Unity

SCSL: Zvlastni soud pro Sierra Leor@pécial Court for Sierra Leohe
SLM/A: Sudanské osvobozenecké hn@tiidan Liberation Movement/Ariny
Soud: Mezinarodni trestni soud

Statut: Rimsky statut Mezinarodniho trestniho soudu

STL: Zvlastni tribunal pro Libanorspecial Tribunal for Lebangn
UPC: Svaz KonzZskych vlastan{lnion des patriotes congolgis
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P¥iloha &. 1: Rimsky statut Mezin&rodniho trestniho soudu

Rome Statute of the International Criminal Court®*®

Preamble
The States Parties to this Statute,

Consciousthat all peoples are united by common bonds, theitures pieced together in a shared
heritage, and concerned that this delicate mosaichme shattered at any time,

Mindful that during this century millions of children, womand men have been victims of unimaginable
atrocities that deeply shock the conscience of mitya

Recognizinghat such grave crimes threaten the peace, seaumdtyvell-being of the world,

Affirming that the most serious crimes of concern to thenat@nal community as a whole must not go
unpunished and that their effective prosecutiontrbesensured by taking measures at the national lev
and by enhancing international cooperation,

Determinedto put an end to impunity for the perpetratorshase crimes and thus to contribute to the
prevention of such crimes,

Recallingthat it is the duty of every State to exerciseciigninal jurisdiction over those responsible for
international crimes,

Reaffirmingthe Purposes and Principles of the Charter of th#ed Nations, and in particular that all
States shall refrain from the threat or use ofdaagainst the territorial integrity or politicad@pendence
of any State, or in any other manner inconsistetit the Purposes of the United Nations,

Emphasizingn this connection that nothing in this Statutelisba taken as authorizing any State Party to
intervene in an armed conflict or in the interndias of any State,

Determinedto these ends and for the sake of present andefggmerations, to establish an independent
permanent International Criminal Court in relatioipswith the United Nations system, with jurisdasti
over the most serious crimes of concern to thenateonal community as a whole,

Emphasizinghat the International Criminal Court establishedier this Statute shall be complementary
to national criminal jurisdictions,

Resolvedo guarantee lasting respect for and the enforcenfénternational justice,

Have agreed as follows:
Part |. Establishment of the Court

Article 1
The Court

An International Criminal Court (‘the Court’) is teby established. It shall be a permanent instituéind
shall have the power to exercise its jurisdictimeropersons for the most serious crimes of intéwnat
concern, as referred to in this Statute, and sfemtomplementary to national criminal jurisdictiofte
jurisdiction and functioning of the Court shall geverned by the provisions of this Statute.

25yzhledem k tomu, Ze angtina pati mezi autentické jazyky a ro¥h vzhledem k moznym
vyznamovym nefesnostem v oficialnirdeském pekladu (viz kapitola 3.1.3ipdlozené prace) je text
Rimského statutu uveden v anglickém jazyce.

Viz Rome statute of the International Criminal Cofmtline]. International Criminal Court [cit. 2011R-
10]. Dostupny z WWW: <http://www.icc-cpi.int/NR/rdbyres/EA9AEFF7-5752-4F84-BE94-
0A655EB30E16/0/Rome_Statute_English.pdf>.



Article 2
Relationship of the Court with the United Nations

The Court shall be brought into relationship witie tUnited Nations through an agreement to be
approved by the Assembly of States Parties toStasute and thereafter concluded by the President o
the Court on its behalf.

Article 3
Seat of the Court

1. The seat of the Court shall be establishechatHague in the Netherlands (‘the host State’).
2. The Court shall enter into a headquarters ageee with the host State, to be approved by the
Assembly of States Parties and thereafter conclbgiétle President of the Court on its behalf.
3. The Court may sit elsewhere, whenever it canrsia desirable, as provided in this Statute.

Article 4

Legal status and powers of the Court

1. The Court shall have international legal peasitn It shall also have such legal capacity ay ma
be necessary for the exercise of its functionsteadulfiiment of its purposes.
2. The Court may exercise its functions and powessrovided in this Statute, on the territory of

any State Party and, by special agreement, orethoty of any other State.
Part Il. Jurisdiction, admissibility and applicabléaw

Article 5
Crimes within the jurisdiction of the Court

1. The jurisdiction of the Court shall be limitéd the most serious crimes of concern to the
international community as a whole. The Court hassgliction in accordance with this Statute with
respect to the following crimes:

(a) The crime of genocide;
(b) Crimes against humanity;
(c) War crimes;
(d) The crime of aggression.
2. The Court shall exercise jurisdiction over thiene of aggression once a provision is adopted in

accordance with articles 121 and 123 defining th@e and setting out the conditions under which the
Court shall exercise jurisdiction with respect ligstcrime. Such a provision shall be consistenh e
relevant provisions of the Charter of the Unitediblzs.

Article 6
Genocide

For the purpose of this Statute, ‘genocide’ meamg @& the following acts committed with intent to
destroy, in whole or in part, a national, ethnicatial or religious group, as such:

(a) Killing members of the group;

(b) Causing serious bodily or mental harm to membéthe group;

(c) Deliberately inflicting on the group condit®rof life calculated to bring about its
physical destruction in whole or in part;

(d) Imposing measures intended to prevent birtlisinvthe group;

(e) Forcibly transferring children of the groupaieother group.

Article 7
Crimes against humanity

1. For the purpose of this Statute, ‘crime agamshanity’ means any of the following acts when
committed as part of a widespread or systematachkittirected against any civilian population, with
knowledge of the attack:



3.

(a) Murder;

(b) Extermination;

(c) Enslavement;

(d) Deportation or forcible transfer of population

(e) Imprisonment or other severe deprivation ofgital liberty in violation of fundamental
rules of international law;

® Torture;

(9) Rape, sexual slavery, enforced prostitutioncéd pregnancy, enforced sterilization, or
any other form of sexual violence of comparablevigya

(h) Persecution against any identifiable groupaltectivity on political, racial, national,

ethnic, cultural, religious, gender as defined amggraph 3, or other grounds that are universally
recognized as impermissible under international, lamconnection with any act referred to in
this paragraph or any crime within the jurisdictmfithe Court;

0] Enforced disappearance of persons;
()] The crime of apartheid;
() Other inhumane acts of a similar characteentibnally causing great suffering, or

serious injury to body or to mental or physicalltiea

For the purpose of paragraph 1:

€) ‘Attack directed against any civilian poputati means a course of conduct involving
the multiple commission of acts referred to in gaaph 1 against any civilian population,
pursuant to or in furtherance of a State or orgditnal policy to commit such attack;

(b) ‘Extermination’ includes the intentional irdtion of conditions of lifejnter alia the
deprivation of access to food and medicine, catedldo bring about the destruction of part of a
population;

(c) ‘Enslavement’ means the exercise of any oofthe powers attaching to the right of
ownership over a person and includes the exerdiseah power in the course of trafficking in
persons, in particular women and children;

(d) ‘Deportation or forcible transfer of populatiomeans forced displacement of the
persons concerned by expulsion or other coercite femm the area in which they are lawfully
present, without grounds permitted under intermeidaw;

(e) ‘Torture’ means the intentional infliction eévere pain or suffering, whether physical
or mental, upon a person in the custody or underctntrol of the accused; except that torture
shall not include pain or suffering arising onlyorfr, inherent in or incidental to, lawful
sanctions;

)] ‘Forced pregnancy’ means the unlawful confimem of a woman forcibly made
pregnant, with the intent of affecting the ethntamposition of any population or carrying out
other grave violations of international law. Thisfidition shall not in any way be interpreted as
affecting national laws relating to pregnancy;

(9) ‘Persecution’ means the intentional and seweeprivation of fundamental rights
contrary to international law by reason of the titgrof the group or collectivity;
(h) ‘The crime of apartheid’ means inhumane a€®& character similar to those referred to

in paragraph 1, committed in the context of anitutsbnalized regime of systematic oppression
and domination by one racial group over any otlerat group or groups and committed with
the intention of maintaining that regime;

0] ‘Enforced disappearance of persons’ meansthest, detention or abduction of persons
by, or with the authorization, support or acquieseeof, a State or a political organization,
followed by a refusal to acknowledge that deprimatof freedom or to give information on the
fate or whereabouts of those persons, with theniiie of removing them from the protection of
the law for a prolonged period of time.

For the purpose of this Statute, it is undedtthat the term ‘gender’ refers to the two sexes,

male and female, within the context of society. Tdren ‘gender’ does not indicate any meaning défifier
from the above.

1.

Article 8
War crimes

The Court shall have jurisdiction in respectwafr crimes in particular when committed as part

of a plan or policy or as part of a large-scale wossion of such crimes.



For the purpose of this Statute, ‘war crimesams:
(a) Grave breaches of the Geneva Conventions ofudgust 1949, namely, any of the
following acts against persons or property procteder the provisions of the relevant Geneva
Convention:
0] Wilful killing;
(i) Torture or inhuman treatment, including bigical experiments;
(iii) Wilfully causing great suffering, or seriouigjury to body or health;
(iv) Extensive destruction and appropriation obgerty, not justified by military
necessity and carried out unlawfully and wantonly;

(V) Compelling a prisoner of war or other protelcperson to serve in the forces of
a hostile Power;
(vi) Wilfully depriving a prisoner of war or othgrrotected person of the rights of

fair and regular trial,
(vii) Unlawful deportation or transfer or unlawfobnfinement;
(viii)  Taking of hostages.
(b) Other serious violations of the laws and costoapplicable in international armed
conflict, within the established framework of intational law, namely, any of the following
acts:
0] Intentionally directing attacks against theilian population as such or against
individual civilians not taking direct part in hdsites;
(ii) Intentionally directing attacks against cigih objects, that is, objects which are
not military objectives;
(iii) Intentionally directing attacks against pensel, installations, material, units or
vehicles involved in a humanitarian assistance eacpkeeping mission in accordance
with the Charter of the United Nations, as longtlasy are entitled to the protection
given to civilians or civilian objects under théamational law of armed conflict;
(iv) Intentionally launching an attack in the kredge that such attack will cause
incidental loss of life or injury to civilians orathage to civilian objects or widespread,
long-term and severe damage to the natural envieobhnwvhich would be clearly
excessive in relation to the concrete and direetalymilitary advantage anticipated;

(v) Attacking or bombarding, by whatever meansyrts, villages, dwellings or
buildings which are undefended and which are néitary objectives;
(vi) Killing or wounding a combatant who, havirgjd down his arms or having no

longer means of defence, has surrendered at distret

(vii) Making improper use of a flag of truce, dfet flag or of the military insignia
and uniform of the enemy or of the United Natioas, well as of the distinctive
emblems of the Geneva Conventions, resulting ithdeaserious personal injury;

(viii)  The transfer, directly or indirectly, by ¢hOccupying Power of parts of its own
civilian population into the territory it occupiest the deportation or transfer of all or
parts of the population of the occupied territoiighin or outside this territory;

(ix) Intentionally directing attacks against builgs dedicated to religion,
education, art, science or charitable purposesritsmonuments, hospitals and places
where the sick and wounded are collected, providey are not military objectives;

x) Subjecting persons who are in the power ofaalwerse party to physical
mutilation or to medical or scientific experimefsany kind which are neither justified
by the medical, dental or hospital treatment ofheson concerned nor carried out in
his or her interest, and which cause death to ooy endanger the health of such
person or persons;

(xi) Killing or wounding treacherously individualslonging to the hostile nation
or army;

(xii) Declaring that no quarter will be given;

(xiii)  Destroying or seizing the enemy's propeutyless such destruction or seizure
be imperatively demanded by the necessities of war;

(xiv)  Declaring abolished, suspended or inadmissitb a court of law the rights and
actions of the nationals of the hostile party;

(xv) Compelling the nationals of the hostile patdytake part in the operations of
war directed against their own country, even ifytlwgere in the belligerent's service
before the commencement of the war;



(©)

(xvi)  Pillaging a town or place, even when takgralssault;

(xvii)  Employing poison or poisoned weapons;

(xviii) Employing asphyxiating, poisonous or othgaises, and all analogous liquids,
materials or devices;

(xix)  Employing bullets which expand or flattenség in the human body, such as
bullets with a hard envelope which does not entioglver the core or is pierced with
incisions;

(xx) Employing weapons, projectiles and materiadl anethods of warfare which
are of a nature to cause superfluous injury or cessary suffering or which are
inherently indiscriminate in violation of the intetional law of armed conflict,
provided that such weapons, projectiles and méatarid methods of warfare are the
subject of a comprehensive prohibition and areuitet! in an annex to this Statute, by
an amendment in accordance with the relevant gomssset forth in articles 121 and
123;

(xxi)  Committing outrages upon personal dignity, particular humiliating and
degrading treatment;

(xxii) Committing rape, sexual slavery, enforceagtitution, forced pregnancy, as
defined in article 7, paragraph 2 (f), enforcediktation, or any other form of sexual
violence also constituting a grave breach of theesa Conventions;

(xxiii)  Utilizing the presence of a civilian or lmér protected person to render certain
points, areas or military forces immune from miltaperations;

(xxiv) Intentionally directing attacks against lolings, material, medical units and
transport, and personnel using the distinctive emil of the Geneva Conventions in
conformity with international law;

(xxv) Intentionally using starvation of civiliarss a method of warfare by depriving
them of objects indispensable to their survivakluding wilfully impeding relief
supplies as provided for under the Geneva Convesitio

(xxvi) Conscripting or enlisting children underethage of fifteen years into the
national armed forces or using them to participaté/ely in hostilities.

In the case of an armed conflict not of ariinational character, serious violations of

article 3 common to the four Geneva Conventionsl®fAugust 1949, namely, any of the
following acts committed against persons taking amtive part in the hostilities, including
members of armed forces who have laid down theirsaand those placdubrs de combaby
sickness, wounds, detention or any other cause:

(d)

(@ Violence to life and person, in particular rdar of all kinds, mutilation, cruel
treatment and torture;
(ii) Committing outrages upon personal dignity, particular humiliating and

degrading treatment;

(iii) Taking of hostages;

(iv) The passing of sentences and the carryingob@xecutions without previous
judgement pronounced by a regularly constitutedtcaiffording all judicial guarantees
which are generally recognized as indispensable.

Paragraph 2 (c) applies to armed conflictsafi@n international character and thus does

not apply to situations of internal disturbanced gnsions, such as riots, isolated and sporadic
acts of violence or other acts of a similar nature.

(e)

Other serious violations of the laws and cmst@applicable in armed conflicts not of an

international character, within the establishednieavork of international law, namely, any of the
following acts:

® Intentionally directing attacks against theilian population as such or against
individual civilians not taking direct part in hdsies;
(ii) Intentionally directing attacks against buirds, material, medical units and

transport, and personnel using the distinctive emBil of the Geneva Conventions in
conformity with international law;

(iii) Intentionally directing attacks against pensel, installations, material, units or

vehicles involved in a humanitarian assistance eacpkeeping mission in accordance
with the Charter of the United Nations, as longtlasy are entitled to the protection

given to civilians or civilian objects under théemational law of armed conflict;



(iv) Intentionally directing attacks against biuilgs dedicated to religion,
education, art, science or charitable purposemritsnonuments, hospitals and places
where the sick and wounded are collected, provitled are not military objectives;

(v) Pillaging a town or place, even when takerabyault;

(vi) Committing rape, sexual slavery, enforcedgpitation, forced pregnancy, as
defined in article 7, paragraph 2 (f), enforcedikization, and any other form of sexual
violence also constituting a serious violation dfcée 3 common to the four Geneva
Conventions;

(vii) Conscripting or enlisting children under tlage of fifteen years into armed
forces or groups or using them to participate atyiin hostilities;

(viii)  Ordering the displacement of the civiliamgulation for reasons related to the
conflict, unless the security of the civilians imwed or imperative military reasons so

demand;
(ix) Killing or wounding treacherously a combataiatversary;
(x) Declaring that no quarter will be given;

(xi) Subjecting persons who are in the power dfther party to the conflict to
physical mutilation or to medical or scientific expnents of any kind which are neither
justified by the medical, dental or hospital treatrof the person concerned nor carried
out in his or her interest, and which cause deatbrtseriously endanger the health of
such person or persons;
(xii) Destroying or seizing the property of an adsary unless such destruction or
seizure be imperatively demanded by the necessitittge conflict;
)] Paragraph 2 (e) applies to armed conflictsai@n international character and thus does
not apply to situations of internal disturbanced gansions, such as riots, isolated and sporadic
acts of violence or other acts of a similar natltr@pplies to armed conflicts that take place in
the territory of a State when there is protractedeal conflict between governmental authorities
and organized armed groups or between such groups.
3. Nothing in paragraph 2 (c) and (e) shall aftbet responsibility of a Government to maintain or
re-establish law and order in the State or to dkfitie unity and territorial integrity of the Statyy all
legitimate means.

Article 9
Elements of Crimes

1. Elements of Crimes shall assist the Court énititerpretation and application of articles 6nd a
8. They shall be adopted by a two-thirds majorftthe members of the Assembly of States Parties.
2. Amendments to the Elements of Crimes may bpgsed by:

€) Any State Party;

(b) The judges acting by an absolute majority;

(c) The Prosecutor.

Such amendments shall be adopted by a two-thirgsrityaof the members of the Assembly of States
Parties.
3. The Elements of Crimes and amendments thelhedblse consistent with this Statute.

Article 10

Nothing in this Part shall be interpreted as lingtior prejudicing in any way existing or developies
of international law for purposes other than thist&e.

Article 11
Jurisdiction ratione temporis
1. The Court has jurisdiction only with respecttones committed after the entry into force obthi
Statute.
2. If a State becomes a Party to this Statute &feentry into force, the Court may exercise its

jurisdiction only with respect to crimes committafiier the entry into force of this Statute for tisdate,
unless that State has made a declaration undeleatft, paragraph 3.



Article 12
Preconditions to the exercise of jurisdiction

1. A State which becomes a Party to this Statutecby accepts the jurisdiction of the Court with
respect to the crimes referred to in article 5.
2. In the case of article 13, paragraph (a) ortf® Court may exercise its jurisdiction if one or

more of the following States are Parties to thst@e or have accepted the jurisdiction of the Cour
accordance with paragraph 3:

(a) The State on the territory of which the condo@uestion occurred or, if the crime was

committed on board a vessel or aircraft, the Sihtegistration of that vessel or aircraft;

(b) The State of which the person accused of tineecis a national.
3. If the acceptance of a State which is not @yRarthis Statute is required under paragrapha, t
State may, by declaration lodged with the Registiacept the exercise of jurisdiction by the Cavuith
respect to the crime in question. The acceptingeSthall cooperate with the Court without any deday
exception in accordance with Part 9.

Article 13
Exercise of jurisdiction

The Court may exercise its jurisdiction with redpteca crime referred to in article 5 in accordangth
the provisions of this Statute if:

(a) A situation in which one or more of such crimgppears to have been committed is
referred to the Prosecutor by a State Party inrdecwe with article 14;
(b) A situation in which one or more of such cram@ppears to have been committed is

referred to the Prosecutor by the Security Cowemding under Chapter VIl of the Charter of the
United Nations; or

(c) The Prosecutor has initiated an investigationespect of such a crime in accordance
with article 15.

Article 14
Referral of a situation by a State Party

1. A State Party may refer to the Prosecutor @a8dn in which one or more crimes within the
jurisdiction of the Court appear to have been coteahirequesting the Prosecutor to investigate the
situation for the purpose of determining whethee on more specific persons should be charged Wwéh t
commission of such crimes.

2. As far as possible, a referral shall specify thlevant circumstances and be accompanied by
such supporting documentation as is availableddtate referring the situation.

Article 15

Prosecutor
1. The Prosecutor may initiate investigatigmeprio motuon the basis of information on crimes
within the jurisdiction of the Court.
2. The Prosecutor shall analyse the seriousnesgedhformation received. For this purpose, he or

she may seek additional information from Stategans of the United Nations, intergovernmental ar-no
governmental organizations, or other reliable sesithat he or she deems appropriate, and may eeceiv
written or oral testimony at the seat of the Court.

3. If the Prosecutor concludes that there is aaeable basis to proceed with an investigatiorgrhe
she shall submit to the Pre-Trial Chamber a regisesauthorization of an investigation, togethethwi
any supporting material collected. Victims may makgresentations to the Pre-Trial Chamber, in
accordance with the Rules of Procedure and Evidence

4, If the Pre-Trial Chamber, upon examinationha tequest and the supporting material, considers
that there is a reasonable basis to proceed withwastigation, and that the case appears to fisdiinv

the jurisdiction of the Court, it shall authorizeetcommencement of the investigation, without e

to subsequent determinations by the Court withnetrathe jurisdiction and admissibility of a case.



5. The refusal of the Pre-Trial Chamber to autteorihe investigation shall not preclude the
presentation of a subsequent request by the Prosdmased on new facts or evidence regarding thee sa
situation.

6. If, after the preliminary examination referradin paragraphs 1 and 2, the Prosecutor concludes
that the information provided does not constitutee@sonable basis for an investigation, he or baél s
inform those who provided the information. This Isht preclude the Prosecutor from considering
further information submitted to him or her regaglithe same situation in the light of new facts or
evidence.

Article 16
Deferral of investigation or prosecution

No investigation or prosecution may be commencegroceeded with under this Statute for a period of
12 months after the Security Council, in a resolutadopted under Chapter VIl of the Charter of the
United Nations, has requested the Court to thacgfthat request may be renewed by the Counciérund
the same conditions.

Article 17
Issues of admissibility
1. Having regard to paragraph 10 of the Preambik aticle 1, the Court shall determine that a
case is inadmissible where:
(a) The case is being investigated or prosecuyed Btate which has jurisdiction over it,

unless the State is unwilling or unable genuinelgdrry out the investigation or prosecution;
(b) The case has been investigated by a Stateéhwlais jurisdiction over it and the State has
decided not to prosecute the person concerned,ssiniee decision resulted from the
unwillingness or inability of the State genuinebyprosecute;
(c) The person concerned has already been trieddioduct which is the subject of the
complaint, and a trial by the Court is not perndittsder article 20, paragraph 3;
(d) The case is not of sufficient gravity to jlgtiurther action by the Court.
2. In order to determine unwillingness in a paitc case, the Court shall consider, having regard
to the principles of due process recognized byriatonal law, whether one or more of the following
exist, as applicable:
(a) The proceedings were or are being undertak#émemational decision was made for the
purpose of shielding the person concerned frominghresponsibility for crimes within the
jurisdiction of the Court referred to in article 5;

(b) There has been an unjustified delay in thegedings which in the circumstances is
inconsistent with an intent to bring the personaesned to justice;
(c) The proceedings were not or are not being acted! independently or impartially, and

they were or are being conducted in a manner wiicthe circumstances, is inconsistent with
an intent to bring the person concerned to justice.
3. In order to determine inability in a particulease, the Court shall consider whether, due to a
total or substantial collapse or unavailabilityitsf national judicial system, the State is unabl®btain
the accused or the necessary evidence and testionakierwise unable to carry out its proceedings.

Article 18
Preliminary rulings regarding admissibility

1. When a situation has been referred to the Gourduant to article 13 (a) and the Prosecutor has
determined that there would be a reasonable bastitnmence an investigation, or the Prosecutor
initiates an investigation pursuant to articles(@8and 15, the Prosecutor shall notify all StaResties
and those States which, taking into account therinétion available, would normally exercise
jurisdiction over the crimes concerned. The Pro@anay notify such States on a confidential basig,
where the Prosecutor believes it necessary to girpgrsons, prevent destruction of evidence oregev
the absconding of persons, may limit the scopé®irnformation provided to States.

2. Within one month of receipt of that notificatioa State may inform the Court that it is
investigating or has investigated its nationalsthiers within its jurisdiction with respect to ciimal acts



which may constitute crimes referred to in artigland which relate to the information providedhe t
notification to States. At the request of that &t#te Prosecutor shall defer to the State's iigagin of
those persons unless the Pre-Trial Chamber, oagpkcation of the Prosecutor, decides to authdhize
investigation.

3. The Prosecutor's deferral to a State's invatstig shall be open to review by the Prosecutor six
months after the date of deferral or at any timenvthere has been a significant change of circurosta
based on the State's unwillingness or inabilityujeely to carry out the investigation.

4, The State concerned or the Prosecutor may bppdlae Appeals Chamber against a ruling of
the Pre-Trial Chamber, in accordance with artide®he appeal may be heard on an expedited basis.
5. When the Prosecutor has deferred an invegiigaith accordance with paragraph 2, the

Prosecutor may request that the State concernéadjmadly inform the Prosecutor of the progresstsf
investigations and any subsequent prosecutionsesSiRarties shall respond to such requests without
undue delay.

6. Pending a ruling by the Pre-Trial Chamber, toargy time when the Prosecutor has deferred an
investigation under this article, the Prosecutoy,nma an exceptional basis, seek authority fromRie
Trial Chamber to pursue necessary investigativessier the purpose of preserving evidence whenethe
is a unique oportunity to obtain important evidencé¢here is a significant risk that such evideney

not be subsequently available.

7. A State which has challenged a ruling of the-Prial Chamber under this article may challenge
the admissibility of a case under article 19 on gheunds of additional significant facts or sigcafint
change of circumstances.

Article 19
Challenges to the jurisdiction of the Court or theadmissibility of a case

1. The Court shall satisfy itself that it has gdliction in any case brought before it. The Cowaym
on its own motion, determine the admissibility afase in accordance with article 17.
2. Challenges to the admissibility of a case angtounds referred to in article 17 or challenges t
the jurisdiction of the Court may be made by:

€) An accused or a person for whom a warrantm@saor a summons to appear has been

issued under article 58;

(b) A State which has jurisdiction over a case,tlom ground that it is investigating or

prosecuting the case or has investigated or prosgcor

(c) A State from which acceptance of jurisdictismequired under article 12.
3. The Prosecutor may seek a ruling from the Coegarding a question of jurisdiction or

admissibility. In proceedings with respect to jdigtsion or admissibility, those who have referrée t
situation under article 13, as well as victims, raésp submit observations to the Court.
4, The admissibility of a case or the jurisdictimithe Court may be challenged only once by any
person or State referred to in paragraph 2. Thiectuye shall také place prior to or at the commera®
of the trial. In exceptional circumstances, the €ooay grant leave for a challenge to be broughtemo
than once or at a time later than the commenceuofehe trial. Challenges to the admissibility ofase,
at the commencement of a trial, or subsequentlly thi¢ leave of the Court, may be based only oolarti
17, paragraph 1 (c).
5. A State referred to in paragraph 2 (b) angell make a challenge at the earliest opportunity.
6. Prior to the confirmation of the charges, avadles to the admissibility of a case or challetges
the jurisdiction of the Court shall be referredtie Pre-Trial Chamber. After confirmation of theaohes,
they shall be referred to the Trial Chamber. Decisiwith respect to jurisdiction or admissibilityaynbe
appealed to the Appeals Chamber in accordanceanittie 82.
7. If a challenge is made by a State referredntparagraph 2 (b) or (c), the Prosecutor shall
suspend the investigation until such time as tharCmakes a determination in accordance with articl
17.
8. Pending a ruling by the Court, the Prosecutay seek authority from the Court:
€) To pursue necessary investigative steps dfittiereferred to in article 18, paragraph 6;
(b) To take a statement or testimony from a wines complete the collection and
examination of evidence which had begun prior eorttaking of the challenge; and
(c) In cooperation with the relevant States, tevent the absconding of persons in respect
of whom the Prosecutor has already requested amtasf arrest under article 58.



9. The making of a challenge shall not affectualidity of any act performed by the Prosecutor or
any order or warrant issued by the Court prioht®rmaking of the challenge.

10. If the Court has decided that a case is inssible under article 17, the Prosecutor may suamit
request for a review of the decision when he orishielly satisfied that new facts have arisen whic
negate the basis on which the case had previoesgly found inadmissible under article 17.

11. If the Prosecutor, having regard to the matteferred to in article 17, defers an investigatio
the Prosecutor may request that the relevant $tatee available to the Prosecutor information on the
proceedings. That information shall, at the requafsthe State concerned, be confidential. If the
Prosecutor thereafter decides to proceed with e@stigation, he or she shall notify the State tactvh
deferral of the proceedings has taken place.

Article 20
Ne bis in idem

1. Except as provided in this Statute, no perdmall 9e tried before the Court with respect to
conduct which formed the basis of crimes for whilse person has been convicted or acquitted by the
Court.

2. No person shall be tried by another court forime referred to in article 5 for which that pmrs
has already been convicted or acquitted by thetCour
3. No person who has been tried by another courtdnduct also proscribed under article 6, 7 or 8
shall be tried by the Court with respect to the saonduct unless the proceedings in the other:court
(a) Were for the purpose of shielding the persamcerned from criminal responsibility for
crimes within the jurisdiction of the Court; or
(b) Otherwise were not conducted independenthyingrartially in accordance with the

norms of due process recognized by internatiomaldad were conducted in a manner which, in
the circumstances, was inconsistent with an irttebting the person concerned to justice.

Article 21
Applicable law
1. The Court shall apply:
(a) In the first place, this Statute, ElementsGofimes and its Rules of Procedure and
Evidence;
(b) In the second place, where appropriate, aplpléctreaties and the principles and rules
of international law, including the establishednpiples of the international law of armed
conflict;
(c) Failing that, general principles of law dedviey the Court from national laws of legal

systems of the world including, as appropriate, rthBonal laws of States that would normally
exercise jurisdiction over the crime, provided ttraise principles are not inconsistent with this
Statute and with international law and internatlgna@cognized norms and standards.
2. The Court may apply principles and rules of &sninterpreted in its previous decisions.
3. The application and interpretation of law parsuto this article must be consistent with
internationally recognized human rights, and béeuit any adverse distinction founded on groundé suc
as gender as defined in article 7, paragraph 3,rage, colour, language, religion or belief, podit or
other opinion, national, ethnic or social origireaith, birth or other status.

Part 1ll. General principles of Criminal Law

Article 22
Nullum crimen sine lege
1. A person shall not be criminally responsiblelenthis Statute unless the conduct in question
constitutes, at the time it takes place, a crinthiwithe jurisdiction of the Court.
2. The definition of a crime shall be strictly atrued and shall not be extended by analogy. le cas

of ambiguity, the definition shall be interpretedfavour of the person being investigated, prosstor
convicted.

3. This article shall not affect the charactei@atof any conduct as criminal under international
law independently of this Statute.



Article 23
Nulla poena sine lege

A person convicted by the Court may be punisheg wnhccordance with this Statute.

Article 24
Non-retroactivity ratione personae
1. No person shall be criminally responsible uritiés Statute for conduct prior to the entry into
force of the Statute.
2. In the event of a change in the law applicabla given case prior to a final judgement, the law

more favourable to the person being investigatessqruted or convicted shall apply.

Article 25
Individual criminal responsibility
1. The Court shall have jurisdiction over natyratsons pursuant to this Statute.
2. A person who commits a crime within the juriddin of the Court shall be individually
responsible and liable for punishment in accordaritie this Statute.
3. In accordance with this Statute, a person shellcriminally responsible and liable for
punishment for a crime within the jurisdiction agtCourt if that person:
(a) Commits such a crime, whether as an individoaitly with another or through another
person, regardless of whether that other persoringnally responsible;
(b) Orders, solicits or induces the commissiorsiw¢h a crime which in fact occurs or is
attempted;
(c) For the purpose of facilitating the commissafrsuch a crime, aids, abets or otherwise
assists in its commission or its attempted commigsincluding providing the means for its
commission;
(d) In any other way contributes to the commissiwnattempted commission of such a

crime by a group of persons acting with a commompgse. Such contribution shall be
intentional and shall either:
0] Be made with the aim of furthering the crinliativity or criminal purpose of
the group, where such activity or purpose involescommission of a crime within the
jurisdiction of the Court; or

(ii) Be made in the knowledge of the intentiortted group to commit the crime;
(e) In respect of the crime of genocide, dire@hd publicly incites others to
commit genocide;

)] Attempts to commit such a crime by taking antithat commences its

execution by means of a substantial step, but ineecdoes not occur because of circumstances
independent of the person's intentions. Howevpgraon who abandons the effort to commit the
crime or otherwise prevents the completion of ttime shall not be liable for punishment under
this Statute for the attempt to commit that crirhthat person completely and voluntarily gave
up the criminal purpose.
4. No provision in this Statute relating to indival criminal responsibility shall affect the
responsibility of States under international law.

Article 26
Exclusion of jurisdiction over persons under eighten

The Court shall have no jurisdiction over any parscho was under the age of 18 at the time of the
alleged commission of a crime.

Article 27
Irrelevance of official capacity

1. This Statute shall apply equally to all persafithout any distinction based on official capacity
In particular, official capacity as a Head of State Government, a member of a Government or



parliament, an elected representative or a govemhmficial shall in no case exempt a person from
criminal responsibility under this Statute, norlshain and of itself, constitute a ground fordection of
sentence.

2. Immunities or special procedural rules whichynastach to the official capacity of a person,
whether under national or international law, simalt bar the Court from exercising its jurisdictioner
such a person.

Article 28
Responsibility of commanders and other superiors

In addition to other grounds of criminal responipiunder this Statute for crimes within the juliistion
of the Court:
(a) A military commander or person effectivelyiagtas a military commander shall be
criminally responsible for crimes within the juristion of the Court committed by forces under
his or her effective command and control, or effecauthority and control as the case may be,
as a result of his or her failure to exercise armiroperly over such forces, where:
0] That military commander or person either kneywowing to the circumstances
at the time, should have known that the forces vemm@amitting or about to commit
such crimes; and
(i) That military commander or person failed ke all necessary and reasonable
measures within his or her power to prevent oregprtheir commission or to submit
the matter to the competent authorities for ingggton and prosecution.
(b) With respect to superior and subordinate i@ahips not described in paragraph (a), a
superior shall be criminally responsible for crimvgthin the jurisdiction of the Court committed
by subordinates under his or her effective auth@nitd control, as a result of his or her failure to
exercise control properly over such subordinatésre:
® The superior either knew, or consciously digneled informatik which clearly
indicated, that the subordinates were committinglmut to commit such crimes;
(i) The crimes concerned activities that were witthe effective responsibility and
control of the superior; and
(iif) The superior failed to take all necessary aadsonable measures within his or her
power to prevent or repress their commission csuiomit the matter to the competent
authorities for investigation and prosecution.

Article 29
Non-applicability of statute of limitations

The crimes within the jurisdiction of the Court Bhmeot be subject to any statute of limitations.

Article 30
Mental element

1. Unless otherwise provided, a person shall mically responsible and liable for punishment for
a crime within the jurisdiction of the Court onliythe material elements are committed with intemd a
knowledge.
2. For the purposes of this article, a persoriftast where:

(a) In relation to conduct, that person meansgage in the conduct;

(b) In relation to a consequence, that person méamause that consequence or is aware
that it will occur in the ordinary course of events
3. For the purposes of this article, ‘knowledgetans awareness that a circumstance exists or a

consequence will occur in the ordinary course afngs. ‘Know' and ‘knowingly’ shall be construed
accordingly.

Article 31
Grounds for excluding criminal responsibility

1. In addition to other grounds for excluding dnial responsibility provided for in this Statute, a
person shall not be criminally responsible if,leg time of that person's conduct:



(a) The person suffers from a mental disease fectithat destroys that person's capacity to
appreciate the unlawfulness or nature of his ordwduct, or capacity to control his or her
conduct to conform to the requirements of law;

(b) The person is in a state of intoxication ttlestroys that person's capacity to appreciate
the unlawfulness or nature of his or her conductcapacity to control his or her conduct to
conform to the requirements of law, unless the gefsas become voluntarily intoxicated under
such circumstances that the person knew, or distedathe risk, that, as a result of the
intoxication, he or she was likely to engage in dumt constituting a crime within the
jurisdiction of the Court;

(c) The person acts reasonably to defend himséiérself or another person or, in the case
of war crimes, property which is essential for thevival of the person or another person or
property which is essential for accomplishing aitanyy mission, against an imminent and
unlawful use of force in a manner proportionattheodegree of danger to the person or the other
person or property protected. The fact that thesgpemwas involved in a defensive operation
conducted by forces shall not in itself constitatground for excluding criminal responsibility
under this subparagraph;

(d) The conduct which is alleged to constituterine within the jurisdiction of the Court
has been caused by duress resulting from a thfeanminent death or of continuing or
imminent serious bodily harm against that personapnother person, and the person acts
necessarily and reasonably to avoid this threaliged that the person does not intend to cause
a greater harm than the one sought to be avoidexh &threat may ether be:

0] Made by other persons; or

(ii) Constituted by other circumstances beyond plegison's control.
2. The Court shall determine the applicabilitytieé grounds for excluding criminal responsibility
provided for in this Statute to the case before it.
3. At trial, the Court may consider a ground faclading criminal responsibility other than those

referred to in paragraph 1 where such a grouniisveld from applicable law as set forth in arti2te
The procedures relating to the consideration ohsaioground shall be provided for in the Rules of
Procedure and Evidence.

Article 32
Mistake of fact or mistake of law
1. A mistake of fact shall be a ground for exchgdicriminal responsibility only if it negates the
mental element required by the crime.
2. A mistake of law as to whether a particularetyyf conduct is a crime within the jurisdiction of

the Court shall not be a ground for excluding cnahiresponsibility. A mistake of law may, howevee,
a ground for excluding criminal responsibility ifiegates the mental element required by suchnaecri
or as provided for in article 33.

Article 33
Superior orders and prescription of law

1. The fact that a crime within the jurisdictiofi the Court has been committed by a person
pursuant to an order of a Government or of a sapenihether military or civilian, shall not relievkat
person of criminal responsibility unless:

(a) The person was under a legal obligation toyobelers of the Government or the

superior in question;

(b) The person did not know that the order waawful; and

(c) The order was not manifestly unlawful.
2. For the purposes of this article, orders to mitngenocide or crimes against humanity are
manifestly unlawful.



Part IV. Composition and administration of the Cour

Article 34
Organs of the Court

The Court shall be composed of the following organs
€) The Presidency;
(b) An Appeals Division, a Trial Division and ae”Trial Division;
(c) The Office of the Prosecutor;
(d) The Registry.

Article 35
Service of judges
1. All judges shall be elected as full-time mensbef the Court and shall be available to serve on
that basis from the commencement of their ternuffafe.
2. The judges composing the Presidency shall samaefull-time basis as soon as they are elected.
3. The Presidency may, on the basis of the wotklofithe Court and in consultation with its

members, decide from time to time to what exteptrdmaining judges shall be required to serve on a
full-time basis. Any such arrangement shall be auithprejudice to the provisions of article 40.

4. The financial arrangements for judges not meglio serve on a full-time basis shall be made in
accordance with article 49.

Article 36
Qualifications, nomination and election of judges
1. Subject to the provisions of paragraph 2, tisbadl be 18 judges of the Court.
2. (@) The Presidency, acting on behalf of ther€anay propose an increase in the number

of judges specified in paragraph 1, indicating ts@sons why this is considered necessary and

appropriate. The Registrar shall promptly circukatg such proposal to all States Parties.

(b) Any such proposal shall then be considered ateeting of the Assembly of States

Parties to be convened in accordance with artit® The proposal shall be considered adopted

if approved at the meeting by a vote of two thicdgdhe members of the Assembly of States

Parties and shall enter into force at such timgéesded by the Assembly of States Parties.

(c) (i) Once a proposal for an increase in thenler of judges has been adopted
under subparagraph (b), the election of the aduditipudges shall take place at the next
session of the Assembly of States Parties in aecmeal with paragraphs 3 to 8, and
article 37, paragraph 2;

(ii) Once a proposal for an increase in the nundfgudges has been adopted and
brought into effect under subparagraphs (b) and),a} shall be open to the Presidency
at any time thereatfter, if the workload of the Qqustifies it, to propose a reduction in

the number of judges, provided that the numbemudfgs shall not be reduced below
that specified in paragraph 1. The proposal shaldéalt with in accordance with the

procedure laid down in subparagraphs (a) and (bthé event that the proposal is
adopted, the number of judges shall be progregsoedtreased as the terms of office of
serving judges expire, until the necessary numhsrieen reached.

3. (a) The judges shall be chosen from amongopsrsf high moral character, impartiality
and integrity who possess the qualifications rexgliin their respective States for appointment to
the highest judicial offices.

(b) Every candidate for election to the Court shall
® Have established competence in criminal law procedure, and the necessary
relevant experience, whether as judge, prosecattvgcate or in other similar capacity,
in criminal proceedings; or
(ii) Have established competence in relevant amdamternational law such as
international humanitarian law and the law of humights, and extensive experience in
a professional legal capacity which is of relevatacthe judicial work of the Court;

(c) Every candidate for election to the Court khalve an excellent knowledge of and be

fluent in at least one of the working languagethefCourt.



4. (a) Nominations of candidates for electiortht® Court may be made by any State Party to
this Statute, and shall be made either:

0] By the procedure for the nomination of candédafor appointment to the
highest judicial offices in the State in question;
(i) By the procedure provided for the nominatiaf candidates for the

International Court of Justice in the Statute oéttfCourt. Nominations shall be
accompanied by a statement in the necessary dptgifying how the candidate fulfils
the requirements of paragraph 3.
(b) Each State Party may put forward one candiftatany given election who need not
necessarily be a national of that State Party lhait 8 any case be a national of a State Party.
(c) The Assembly of States Parties may decidestabdish, if appropriate, an Advisory
Committee on nominations. In that event, the Conemi$ composition and mandate shall be
established by the Assembly of States Parties.

5. For the purposes of the election, there shatiiw lists of candidates:

List A containing the names of candidates withdbaelifications specified in paragraph 3 (b) (i)dan

List B containing the names of candidates withgbalifications specified in paragraph 3 (b) (ii).

A candidate with sufficient qualifications for bolists may choose on which list to appear. At tinst f

election to the Court, at least nine judges shalélected from list A and at least five judges frishB.

Subsequent elections shall be so organized asitdaimathe equivalent proportion on the Court afges

qualified on the two lists.

6. (a) The judges shall be elected by secrepball a meeting of the Assembly of States
Parties convened for that purpose under article $bject to paragraph 7, the persons elected
to the Court shall be the 18 candidates who oliterhighest number of votes and a two-thirds
majority of the States Parties present and voting.

(b) In the event that a sufficient number of jusigs not elected on the first ballot,
successive ballots shall be held in accordance thétprocedures laid down in subparagraph (a)
until the remaining places have been filled.

7. No two judges may be nationals of the sameeStat person who, for the purposes of

membership of the Court, could be regarded asian#tof more than one State shall be deemed @ be

national of the State in which that person ordigakercises civil and political rights.

8. €) The States Parties shall, in the seleatfgndges, take into account the need, within the
membership of the Court, for:
0] The representation of the principal legal sys$ of the world,;
(ii) Equitable geographical representation; and
(iii) A fair representation of female and male ged.
(b) States Parties shall also take into accounhdéed to include judges with legal expertise
on specific issues, including, but not limited ¥mlence against women or children.
9. @) Subject to subparagraph (b), judges dhalldll office for a term of nine years and,
subject to subparagraph (c) and to article 37,graph 2, shall not be eligible for re-election.
(b) At the first election, one third of the judgelected shall be selected by lot to serve for a

term of three years; one third of the judges etésteall be selected by lot to serve for a term of
six years; and the remainder shall serve for a tdfrnine years.
(c) A judge who is selected to serve for a ternthoée years under subparagraph (b) shall
be eligible for re-election for a full term.
10. Notwithstanding paragraph 9, a judge assigoned Trial or Appeals Chamber in accordance
with article 39 shall continue in office to com@edny trial or appeal the hearing of which hasaalye
commenced before that Chamber.

Article 37
Judicial vacancies
1. In the event of a vacancy, an election shalhbll in accordance with article 36 to fill the
vacancy.
2. A judge elected to fill a vacancy shall serge the remainder of the predecessor's term and, if

that period is three years or less, shall be dédir re-election for a full term under article.36



Article 38
The Presidency

1. The President and the First and Second ViceidRets shall be elected by an absolute majority
of the judges. They shall each serve for a teritihiife years or until the end of their respectivengeof
office as judges, whichever expires earlier. THeglishe eligible for re-election once.

2. The First Vice-President shall act in placetted President in the event that the President is
unavailable or disqualified. The Second Vice-Presicghall act in place of the President in the etheat
both the President and the First Vice-Presidenuaawailable or disqualified.

3. The President, together with the First and Beéc&ice-Presidents, shall constitute the
Presidency, which shall be responsible for:
(a) The proper administration of the Court, withe texception of the Office of the

Prosecutor; and

(b) The other functions conferred upon it in ademce with this Statute.
4, In discharging its responsibility under parair8 (a), the Presidency shall coordinate with and
seek the concurrence of the Prosecutor on all rsadfenutual concern.

Article 39
Chambers

1. As soon as possible after the election of thdggs, the Court shall organize itself into the
divisions specified in article 34, paragraph (leTAppeals Division shall be composed of the Pesid
and four other judges, the Trial Division of nogdethan six judges and the Pre-Trial Division of lees
than six judges. The assignment of judges to dimssishall be based on the nature of the functiorteet
performed by each division and the qualificationsl &xperience of the judges elected to the Couirt, i
such a way that each division shall contain an @maste combination of expertise in criminal lawdan
procedure and in international law. The Trial amé-Prial Divisions shall be composed predominanfly
judges with criminal trial experience.

2. (@) The judicial functions of the Court shal carried out in each division by Chambers.
(b) 0] The Appeals Chamber shall be composedilbthe judges of the Appeals
Division;

(i) The functions of the Trial Chamber shall terréed out by three judges of the
Trial Division;
(iii) The functions of the Pre-Trial Chamber shb# carried out either by three
judges of the Pre-Trial Division or by a single gedof that division in accordance with
this Statute and the Rules of Procedure and Evajenc
(c) Nothing in this paragraph shall preclude timudtaneous constitution of more than one
Trial Chamber or Pre-Trial Chamber when the effitimanagement of the Court's workload so
requires.

3. €) Judges assigned to the Trial and Pre-Dilbkions shall serve in those divisions for a
period of three years, and thereafter until the mletion of any case the hearing of which has
already commenced in the division concerned.

(b) Judges assigned to the Appeals Division sgaile in that division for their entire term
of office.

4. Judges assigned to the Appeals Division sleallesonly in that division. Nothing in this article

shall, however, preclude the temporary attachmérnudges from the Trial Division to the Pre-Trial

Division or vice versa, if the Presidency considéie the efficient management of the Court's waakl

S0 requires, provided that under no circumstankab a judge who has participated in the pre-jiahse

of a case be eligible to sit on the Trial Chambaaring that case.

Article 40
Independence of the judges
1. The judges shall be independent in the perfocmaf their functions.
2. Judges shall not engage in any activity whiclikely to interfere with their judicial functiorsr
to affect confidence in their independence.
3. Judges required to serve on a full-time basiseaseat of the Court shall not engage in angroth

occupation of a professional nature.



4. Any question regarding the application of paaphs 2 and 3 shall be decided by an absolute
majority of the judges. Where any such questiorceoms an individual judge, that judge shall noetak
part in the decision.

Article 41
Excusing and disqualification of judges
1. The Presidency may, at the request of a jueigayse that judge from the exercise of a function
under this Statute, in accordance with the Ruld®ro€edure and Evidence.
2. (a) A judge shall not participate in any casewhich his or her impartiality might

reasonably be doubted on any ground. A judge &leatlisqualified from a case in accordance
with this paragraph ifinter alia, that judge has previously been involved in anyacity in that
case before the Court or in a related criminal eadke national level involving the person being
investigated or prosecuted. A judge shall also ibgudlified on such other grounds as may be
provided for in the Rules of Procedure and Evidence

(b) The Prosecutor or the person being investibaie prosecuted may request the
disqualification of a judge under this paragraph.
(c) Any question as to the disqualification of mge shall be decided by an absolute

majority of the judges. The challenged judge shalkentitled to present his or her comments on
the matter, but shall not take part in the decision

Article 42
The Office of the Prosecutor

1. The Office of the Prosecutor shall act indeperiyy as a separate organ of the Court. It shall be
responsible for receiving referrals and any sultistad information on crimes within the jurisdiatiof

the Court, for examining them and for conductingestigations and prosecutions before the Court. A
member of the Office shall not seek or act on urdions from any external source.

2. The Office shall be headed by the Prosecute. Rrosecutor shall have full authority over the
management and administration of the Office, inclgdhe staff, facilities and other resources thére
The Prosecutor shall be assisted by one or moreitpdfrosecutors, who shall be entitled to carry out
any of the acts required of the Prosecutor undsrStatute. The Prosecutor and the Deputy Prosecuto
shall be of different nationalities. They shalh&eon a full-time basis.

3. The Prosecutor and the Deputy Prosecutors Bhgllersons of high moral character, be highly
competent in and have extensive practical expegiéme¢he prosecution or trial of criminal caseseyh
shall have an excellent knowledge of and be flireat least one of the working languages of ther€Cou

4, The Prosecutor shall be elected by secrettbiajlaan absolute majority of the members of the
Assembly of States Parties. The Deputy Prosecoadl be elected in the same way from a list of
candidates provided by the Prosecutor. The Proseshtll nominate three candidates for each pwositio
of Deputy Prosecutor to be filled. Unless a shadem is decided upon at the time of their elegtibe
Prosecutor and the Deputy Prosecutors shall hdicedbr a term of nine years and shall not beilelg

for re-election.

5. Neither the Prosecutor nor a Deputy Prosecsitatl engage in any activity which is likely to
interfere with his or her prosecutorial functiorrsto affect confidence in his or her independefdey
shall not engage in any other occupation of a ggifmal nature.

6. The Presidency may excuse the Prosecutor cepatlp Prosecutor, at his or her request, from
acting in a particular case.
7. Neither the Prosecutor nor a Deputy Prosecstiail participate in any matter in which their

impartiality might reasonably be doubted on anyugih They shall be disqualified from a case in
accordance with this paragraphiifter alia, they have previously been involved in any capaicitthat
case before the Court or in a related criminal cats¢he national level involving the person being
investigated or prosecuted.

8. Any question as to the disqualification of Bx@secutor or a Deputy Prosecutor shall be decided
by the Appeals Chamber.
(a) The person being investigated or prosecutedanany time request the disqualification

of the Prosecutor or a Deputy Prosecutor on thergieet out in this article;
(b) The Prosecutor or the Deputy Prosecutor, psogpiate, shall be entitled to present his
or her comments on the matter.



9. The Prosecutor shall appoint advisers withllegpertise on specific issues, including, but not
limited to, sexual and gender violence and violesgainst children.

Article 43
The Registry

1. The Registry shall be responsible for the natigjial aspects of the administration and servicing
of the Court, without prejudice to the functiongdgrowers of the Prosecutor in accordance withlartic
42.

2. The Registry shall be headed by the Regisivhg, shall be the principal administrative officer
of the Court. The Registrar shall exercise his erflanctions under the authority of the Presiddrthe
Court.

3. The Registrar and the Deputy Registrar shalpéesons of high moral character, be highly
competent and have an excellent knowledge of anitlbet in at least one of the working languages of
the Court.

4, The judges shall elect the Registrar by anlatsonajority by secret ballot, taking into account
any recommendation by the Assembly of States Raifi¢he need arises and upon the recommendation
of the Registrar, the judges shall elect, in threesmanner, a Deputy Registrar.

5. The Registrar shall hold office for a term Efyears, shall be eligible for reelection once an
shall serve on a full-time basis. The Deputy Regisshall hold office for a term of five years arch
shorter term as may be decided upon by an abswigjerity of the judges, and may be elected on the
basis that the Deputy Registrar shall be callechupserve as required.

6. The Registrar shall set up a Victims and WgeasUnit within the Registry. This Unit shall
provide, in consultation with the Office of the Beoutor, protective measures and security arrangsme
counselling and other appropriate assistance fomesses, victims who appear before the Court, and
others who are at risk on account of testimony mjibg such witnesses. The Unit shall include staffiw
expertise in trauma, including trauma related tmes of sexual violence.

Article 44
Staff
1. The Prosecutor and the Registrar shall apmioh qualified staff as may be required to their
respective offices. In the case of the Prosecthi shall include the appointment of investigators
2. In the employment of staff, the Prosecutor #iedRegistrar shall ensure the highest standards of

efficiency, competency and integrity, and shall dhaggard mutatis mutandisto the criteria set forth in
article 36, paragraph 8.

3. The Registrar, with the agreement of the Pesgig and the Prosecutor, shall propose Staff
Regulations which include the terms and conditigpsn which the staff of the Court shall be appainte
remunerated and dismissed. The Staff Regulaticai$ st approved by the Assembly of States Parties.
4, The Court may, in exceptional circumstancespleynthe expertise of gratis personnel offered
by States Parties, intergovernmental organizatmmeongovernmental organizations to assist with the
work of any of the organs of the Court. The Protmcmay accept any such offer on behalf of the geffi

of the Prosecutor. Such gratis personnel shall impla@yed in accordance with guidelines to be
established by the Assembly of States Parties.

Article 45
Solemn undertaking

Before taking up their respective duties under tBtatute, the judges, the Prosecutor, the Deputy
Prosecutors, the Registrar and the Deputy Regishalt each make a solemn undertaking in open court
to exercise his or her respective functions impHytand conscientiously.

Article 46
Removal from office

1. A judge, the Prosecutor, a Deputy Prosecuta,Registrar or the Deputy Registrar shall be
removed from office if a decision to this effectngmde in accordance with paragraph 2, in casesewher
that person:



(a) Is found to have committed serious misconduc serious breach of his or her duties
under this Statute, as provided for in the RuleBroicedure and Evidence; or

(b) Is unable to exercise the functions requirgdhiis Statute.
2. A decision as to the removal from office otidge, the Prosecutor or a Deputy Prosecutor under
paragraph 1 shall be made by the Assembly of SRaeses, by secret ballot:
€)) In the case of a judge, by a two-thirds mé&jonf the States Parties upon a
recommendation adopted by a two-thirds majoritthefother judges;
(b) In the case of the Prosecutor, by an absohaterity of the States Parties;
(c) In the case of a Deputy Prosecutor, by anlatesanajority of the States Parties upon
the recommendation of the Prosecutor.
3. A decision as to the removal from office of fRegistrar or Deputy Registrar shall be made by
an absolute majority of the judges.
4. A judge, Prosecutor, Deputy Prosecutor, Regjigir Deputy Registrar whose conduct or ability

to exercise the functions of the office as requisgdhis Statute is challenged under this artibklishave
full opportunity to present and receive evidenceé tmmake submissions in accordance with the Rafles
Procedure and Evidence. The person in questiohrsbtabtherwise participate in the consideratiorhaf
matter.

Article 47
Disciplinary measures

A judge, Prosecutor, Deputy Prosecutor, Registré&eputy Registrar who has committed misconduct of
a less serious nature than that set out in adiglgparagraph 1, shall be subject to disciplinagasures,
in accordance with the Rules of Procedure and FEeiele

Article 48
Privileges and immunities
1. The Court shall enjoy in the territory of edgtate Party such privileges and immunities as are
necessary for the fulfilment of its purposes.
2. The judges, the Prosecutor, the Deputy Prosexcand the Registrar shall, when engaged on or

with respect to the business of the Court, enj@ydame privileges and immunities as are accorded to
heads of diplomatic missions and shall, after tkgirg of their terms of office, continue to be aoded
immunity from legal process of every kind in regpafcwords spoken or written and acts performed by
them in their official capacity.
3. The Deputy Registrar, the staff of the Offidele Prosecutor and the staff of the Registrylshal
enjoy the privileges and immunities and facilitiescessary for the performance of their functions, i
accordance with the agreement on the privilegesranuinities of the Court.
4, Counsel, experts, witnesses or any other paeguired to be present at the seat of the Court
shall be accorded such treatment as is necessatiifgproper functioning of the Court, in accordanc
with the agreement on the privileges and immunitiethe Court.
5. The privileges and immunities of:

(a) A judge or the Prosecutor may be waived bgtzsolute majority of the judges;

(b) The Registrar may be waived by the Presidency;

(c) The Deputy Prosecutors and staff of the Oftitéhe Prosecutor may be waived by the

Prosecutor;

(d) The Deputy Registrar and staff of the Registgy be waived by the Registrar.

Article 49
Salaries, allowances and expenses

The judges, the Prosecutor, the Deputy ProsecutorsRegistrar and the Deputy Registrar shall vecei
such salaries, allowances and expenses as mayciedepon by the Assembly of States Parties. These
salaries and allowances shall not be reduced dthgigterms of office.



Article 50
Official and working languages

1. The official languages of the Court shall bealfic, Chinese, English, French, Russian and
Spanish. The judgements of the Court, as well bsratecisions resolving fundamental issues befae t
Court, shall be published in the official languageéle Presidency shall, in accordance with thegait
established by the Rules of Procedure and Evidelatermine which decisions may be considered as
resolving fundamental issues for the purposesisfgaragraph.

2. The working languages of the Court shall beliEhgand French. The Rules of Procedure and
Evidence shall determine the cases in which otffmial languages may be used as working languages.
3. At the request of any party to a proceeding @tate allowed to intervene in a proceeding, the

Court shall authorize a language other than Englislirrench to be used by such a party or State,
provided that the Court considers such authorinatidbe adequately justified.

Article 51
Rules of Procedure and Evidence

1. The Rules of Procedure and Evidence shall einter force upon adoption by a two-thirds
majority of the members of the Assembly of Statedi®s.
2. Amendments to the Rules of Procedure and Eg&lemay be proposed by:

(a) Any State Party;

(b) The judges acting by an absolute majority; or

(c) The Prosecutor.

Such amendments shall enter into force upon adofiitjoa two-thirds majority of the members of the
Assembly of States Parties.

3. After the adoption of the Rules of Procedurd Bridence, in urgent cases where the Rules do
not provide for a specific situation before the @pthe judges may, by a two-thirds majority, draps
provisional Rules to be applied until adopted, ateghor rejected at the next ordinary or speciadiesas

of the Assembly of States Parties.

4, The Rules of Procedure and Evidence, amendntieatsto and any provisional Rule shall be
consistent with this Statute. Amendments to theeRuaif Procedure and Evidence as well as provisional
Rules shall not be applied retroactively to theridetnt of the person who is being investigated or
prosecuted or who has been convicted.

5. In the event of conflict between the Statute #e Rules of Procedure and Evidence, the Statute
shall prevail.
Article 52

Regulations of the Court
1. The judges shall, in accordance with this $atnd the Rules of Procedure and Evidence,
adopt, by an absolute majority, the RegulationhefCourt necessary for its routine functioning.
2. The Prosecutor and the Registrar shall be ¢masin the elaboration of the Regulations and any
amendments thereto.
3. The Regulations and any amendments thereto tstkal effect upon adoption unless otherwise

decided by the judges. Immediately upon adoptidwy tshall be circulated to States Parties for
comments. If within six months there are no obwi from a majority of States Parties, they shall
remain in force.

Part V. Investigation and prosecution

Article 53
Initiation of an investigation

1. The Prosecutor shall, having evaluated therinddion made available to him or her, initiate an
investigation unless he or she determines thaetisemo reasonable basis to proceed under thistStan
deciding whether to initiate an investigation, Br@secutor shall consider whether:
(a) The information available to the Prosecutavjtes a reasonable basis to believe that a
crime within the jurisdiction of the Court has be®ris being committed;



(b) The case is or would be admissible underlariig; and
(c) Taking into account the gravity of the crimedathe interests of victims, there are
nonetheless substantial reasons to believe thatvastigation would not serve the interests of

justice.

If the Prosecutor determines that there is no retde basis to proceed and his or her determinagion
based solely on subparagraph (c) above, he othstiieirform the Pre-Trial Chamber.

2.

If, upon investigation, the Prosecutor conctutiat there is not a sufficient basis

for a prosecution because:

4,

(a) There is not a sufficient legal or factual ibat® seek a warrant or summons under
article 58;

(b) The case is inadmissible under article 17; or

(c) A prosecution is not in the interests of jostitaking into account all the circumstances,

including the gravity of the crime, the interests/igtims and the age or infirmity of the alleged
perpetrator, and his or her role in the allegedherithe Prosecutor shall inform the Pre-Trial
Chamber and the State making a referral undeldeadit or the Security Council in a case under
article 13, paragraph (b), of his or her conclusiad the reasons for the conclusion.

(@) At the request of the State making a refarnder article 14 or the Security Council
under article 13, paragraph (b), the Pre-Trial Gmay review a decision of the Prosecutor
under paragraph 1 or 2 not to proceed and may s¢the Prosecutor to reconsider that decision.
(b) In addition, the Pre-Trial Chamber may, onaten initiative, review a decision of the
Prosecutor not to proceed if it is based solelyparagraph 1 (c) or 2 (c). In such a case, the
decision of the Prosecutor shall be effective ahtpnfirmed by the Pre-Trial Chamber.

The Prosecutor may, at any time, reconsideeasibn whether to initiate an investigation or

prosecution based on new facts or information.

Article 54
Duties and powers of the Prosecutor with respect tmvestigations

The Prosecutor shall:

€) In order to establish the truth, extend theegtigation to cover all facts and evidence
relevant to an assessment of whether there is mainmnesponsibility under this Statute, and, in
doing so, investigate incriminating and exoneratimgumstances equally;

(b) Take appropriate measures to ensure the w#eatvestigation and prosecution of
crimes within the jurisdiction of the Court, anddoing so, respect the interests and personal
circumstances of victims and witnesses, includigg, @ender as defined in article 7, paragraph
3, and health, and take into account the natuteeo€rime, in particular where it involves sexual
violence, gender violence or violence against caiigland

(c) Fully respect the rights of persons arisingenthis Statute.

The Prosecutor may conduct investigations entdtritory of a State:

(a) In accordance with the provisions of Part 9; or

(b) As authorized by the Pre-Trial Chamber undgclar57, paragraph 3 (d).

The Prosecutor may:

(a) Collect and examine evidence;

(b) Request the presence of and question perging imvestigated, victims and witnesses;
(c) Seek the cooperation of any State or intergowental organization or arrangement in
accordance with its respective competence and/odate;

(d) Enter into such arrangements or agreementsnoonsistent with this Statute, as may
be necessary to facilitate the cooperation of teStatergovernmental organization or person;
(e) Agree not to disclose, at any stage of thegedings, documents or information that the

Prosecutor obtains on the condition of confideittiadnd solely for the purpose of generating
new evidence, unless the provider of the infornmationsents; and

® Take necessary measures, or request that smgemeasures be taken, to ensure the
confidentiality of information, the protection afiaperson or the preservation of evidence.

Article 55
Rights of persons during an investigation

In respect of an investigation under this S&ta person:



2.

(a) Shall not be compelled to incriminate himselherself or to confess guilt;

(b) Shall not be subjected to any form of coercidaress or threat, to torture or to any
other form of cruel, inhuman or degrading treatn@nunishment;
(c) Shall, if questioned in a language other thdanguage the person fully understands and

speaks, have, free of any cost, the assistancecof@etent interpreter and such translations as
are necessary to meet the requirements of fairaess;

(d) Shall not be subjected to arbitrary arresdetention, and shall not be deprived of his or
her liberty except on such grounds and in accomavith such procedures as are established in
this Statute.

Where there are grounds to believe that a pdras committed a crime within the jurisdiction of

the Court and that person is about to be questi@ithér by the Prosecutor, or by national authesiti
pursuant to a request made under Part 9, thatpetsl also have the following rights of which dre
she shall be informed prior to being questioned:

€) To be informed, prior to being questionedt thare are grounds to believe that he or
she has committed a crime within the jurisdictiéihe Court;

(b) To remain silent, without such silence beingaomsideration in the determination of
guilt or innocence;

(c) To have legal assistance of the person's amgosr, if the person does not have legal
assistance, to have legal assistance assignedntather, in any case where the interests of
justice so require, and without payment by the qeii® any such case if the person does not
have sufficient means to pay for it; and

(d) To be questioned in the presence of coundelssarthe person has voluntarily waived
his or her right to counsel.

Article 56
Role of the Pre-Trial Chamber in relation to a unique investigative opportunity

€) Where the Prosecutor considers an invagtig to present a unique opportunity to take
testimony or a statement from a witness or to eramiollect or test evidence, which may not
be available subsequently for the purposes ofag the Prosecutor shall so inform the Pre-Trial
Chamber.

(b) In that case, the Pre-Trial Chamber may, upeguest of the Prosecutor, take such
measures as may be necessary to ensure the efficaal integrity of the proceedings and, in
particular, to protect the rights of the defence.

(c) Unless the Pre-Trial Chamber orders otherwibe, Prosecutor shall provide the
relevant information to the person who has beeested or appeared in response to a summons
in connection with the investigation referred tositbparagraph (a), in order that he or she may
be heard on the matter.

The measures referred to in paragraph 1 (b)intdyde:

€) Making recommendations or orders regardingguiares to be followed;

(b) Directing that a record be made of the prooes]

(c) Appointing an expert to assist;

(d) Authorizing counsel for a person who has bereested, or appeared before the Court in

response to a summons, to participate, or wheree thas not yet been such an arrest or
appearance or counsel has not been designatedintipgoanother counsel to attend and
represent the interests of the defence;

(e) Naming one of its members or, if necessargttar available judge of the Pre-Trial or
Trial Division to observe and make recommendationorders regarding the collection and
preservation of evidence and the questioning cfqres;

® Taking such other action as may be necessacpltect or preserve evidence.

(@) Where the Prosecutor has not sought mesiguwrsuant to this article but the Pre-Trial
Chamber considers that such measures are requoifg@gerve evidence that it deems would be
essential for the defence at trial, it shall cohsuth the Prosecutor as to whether there is good
reason for the Prosecutor's failure to requestnteasures. If upon consultation, the Pre-Trial
Chamber concludes that the Prosecutor's failureqaest such measures is unjustified, the Pre-
Trial Chamber may take such measures on its owiatine.

(b) A decision of the Pre-Trial Chamber to actitsnown initiative under this paragraph
may be appealed by the Prosecutor. The appealtshbkard on an expedited basis.



4.

The admissibility of evidence preserved or extd for trial pursuant to this article, or the

record thereof, shall be governed at trial by &t&9, and given such weight as determined by tied T
Chamber.

1.

Article 57
Functions and powers of the Pre-Trial Chamber

Unless otherwise provided in this Statute, Rine-Trial Chamber shall exercise its functions in

accordance with the provisions of this article.

2.

1.

(a) Orders or rulings of the Pre-Trial Chamligsued under articles 15, 18, 19, 54,
paragraph 2, 61, paragraph 7, and 72 must be amacir by a majority of its judges.

(b) In all other cases, a single judge of the Rial Chamber may exercise the functions
provided for in this Statute, unless otherwise jted for in the Rules of Procedure and
Evidence or by a majority of the Pre-Trial Chamber.

In addition to its other functions under thtat8te, the Pre-Trial Chamber may:

€) At the request of the Prosecutor, issue sudars and warrants as may be required for
the purposes of an investigation;

(b) Upon the request of a person who has beerstadeor has appeared pursuant to a
summons under article 58, issue such orders, imgdutheasures such as those described in
article 56, or seek such cooperation pursuant tb®Pas may be necessary to assist the person in
the preparation of his or her defence;

(c) Where necessary, provide for the protectioth privacy of victims and witnesses, the
preservation of evidence, the protection of persah® have been arrested or appeared in
response to a summons, and the protection of rats@curity information;

(d) Authorize the Prosecutor to take specific sligative steps within the territory of a
State Party without having secured the cooperabibthat State under Part 9 if, whenever
possible having regard to the views of the Stateacemed, the Pre-Trial Chamber has
determined in that case that the State is cleard@ple to execute a request for cooperation due to
the unavailability of any authority or any componehits judicial system competent to execute
the request for cooperation under Part 9;

(e) Where a warrant of arrest or a summons has tsseed under article 58, and having
due regard to the strength of the evidence andighés of the parties concerned, as provided for
in this Statute and the Rules of Procedure anddfwid, seek the cooperation of States pursuant
to article 93, paragraph 1 (k), to take protectimeasures for the purpose of forfeiture, in
particular for the ultimate benefit of victims.

Article 58
Issuance by the Pre-Trial Chamber of a warrant of arest or a summons to appear

At any time after the initiation of an investtopn, the Pre-Trial Chamber shall, on the

application of the Prosecutor, issue a warrantiefsh of a person if, having examined the applicatind
the evidence or other information submitted byRhesecutor, it is satisfied that:

(a) There are reasonable grounds to believe ll@apérson has committed a crime within
the jurisdiction of the Court; and
(b) The arrest of the person appears necessary:

0] To ensure the person's appearance at trial;

(i) To ensure that the person does not obstruendanger the investigation or the

court proceedings; or
(iii) Where applicable, to prevent the person froomtinuing with the commission
of that crime or a related crime which is withire tlurisdiction of the Court and which
arises out of the same circumstances.

The application of the Prosecutor shall contain

€) The name of the person and any other relgdantifying information;

(b) A specific reference to the crimes within jhasdiction of the Court which the person
is alleged to have committed;

(c) A concise statement of the facts which aregaltl to constitute those crimes;

(d) A summary of the evidence and any other infdiom which establish reasonable

grounds to believe that the person committed tkdsees; and



(e) The reason why the Prosecutor believes tleaattest of the person is necessary.
3. The warrant of arrest shall contain:

€)) The name of the person and any other relgdantifying information;
(b) A specific reference to the crimes within flaeisdiction of the Court for which the
person's arrest is sought; and
(c) A concise statement of the facts which aregaltl to constitute those crimes.
4, The warrant of arrest shall remain in effedilwtherwise ordered by the Court.
5. On the basis of the warrant of arrest, the Cmay request the provisional arrest or the arrest
and surrender of the person under Part 9.
6. The Prosecutor may request the Pre-Trial Chatobamend the warrant of arrest by modifying

or adding to the crimes specified therein. The Rial Chamber shall so amend the warrant if it is
satisfied that there are reasonable grounds tevzethat the person committed the modified or &ttt
crimes.

7. As an alternative to seeking a warrant of arrf®e Prosecutor may submit an application
requesting that the Pre-Trial Chamber issue a surarfar the person to appear. If the Pre-Trial Cheimb
is satisfied that there are reasonable groundelieve that the person committed the crime alleged
that a summons is sufficient to ensure the persgpsarance, it shall issue the summons, with thowt
conditions restricting liberty (other than detenjiaf provided for by national law, for the perstm
appear. The summons shall contain:

(a) The name of the person and any other reladantifying information;

(b) The specified date on which the person ipigear;

(c) A specific reference to the crimes within jhasdiction of the Court which the person
is alleged to have committed; and

(d) A concise statement of the facts which aregaltl to constitute the crime. The summons

shall be served on the person.

Article 59
Arrest proceedings in the custodial State

1. A State Party which has received a requespriovisional arrest or for arrest and surrenderlshal
immediately take steps to arrest the person intgures) accordance with its laws and the provisiofs
Part 9.

2. A person arrested shall be brought promptlyotsefthe competent judicial authority in the
custodial State which shall determine, in accordamith the law of that State, that:

(a) The warrant applies to that person;

(b) The person has been arrested in accordanbeheitproper process; and

(c) The person's rights have been respected.
3. The person arrested shall have the right tdyapphe competent authority in the custodial Stat
for interim release pending surrender.
4, In reaching a decision on any such applicatiba, competent authority in the custodial State

shall consider whether, given the gravity of théegedd crimes, there are urgent and exceptional
circumstances to justify interim release and whethecessary safeguards exist to ensure that the
custodial State can fulfil its duty to surrendee tperson to the Court. It shall not be open to the
competent authority of the custodial State to atersiwhether the warrant of arrest was properlysdsn
accordance with article 58, paragraph 1 (a) and (b)

5. The Pre-Trial Chamber shall be notified of aeguest for interim release and shall make
recommendations to the competent authority in thstadlial State. The competent authority in the
custodial State shall give full consideration telssecommendations, including any recommendations o
measures to prevent the escape of the personghefodering its decision.

6. If the person is granted interim release, treeRial Chamber may request periodic reports on
the status of the interim release.
7. Once ordered to be surrendered by the custSthat, the person shall be delivered to the Court

as soon as possible.



Article 60
Initial proceedings before the Court

1. Upon the surrender of the person to the Caurtthe person's appearance before the Court
voluntarily or pursuant to a summons, the Pre-T@lahmber shall satisfy itself that the person haenb
informed of the crimes which he or she is allegedhdve committed, and of his or her rights undesr th
Statute, including the right to apply for interiglgase pending trial.

2. A person subject to a warrant of arrest mayyafip interim release pending trial. If the Pre-
Trial Chamber is satisfied that the conditionsfeeh in article 58, paragraph 1, are met, the gehall
continue to be detained. If it is not so satisfiteb Pre-Trial Chamber shall release the persot, ovi
without conditions.

3. The Pre-Trial Chamber shall periodically revidss ruling on the release or detention of the
person, and may do so at any time on the requesteoProsecutor or the person. Upon such review, it
may modify its ruling as to detention, releaseanditions of release, if it is satisfied that chedg
circumstances so require.

4, The Pre-Trial Chamber shall ensure that a peissoot detained for an unreasonable period prior
to trial due to inexcusable delay by the Prosecuta@uch delay occurs, the Court shall considezasing

the person, with or without conditions.

5. If necessary, the Pre-Trial Chamber may issweam@ant of arrest to secure the presence of a
person who has been released.

Article 61
Confirmation of the charges before trial

1. Subject to the provisions of paragraph 2, withireasonable time after the person's surrender or
voluntary appearance before the Court, the Prd-Thamber shall hold a hearing to confirm the cbkarg
on which the Prosecutor intends to seek trial. igsgring shall be held in the presence of the Putsec
and the person charged, as well as his or her ebuns
2. The Pre-Trial Chamber may, upon request oPttesecutor or on its own maotion, hold a hearing
in the absence of the person charged to confirnthiaeges on which the Prosecutor intends to séaik tr
when the person has:
(a) Waived his or her right to be present; or
(b) Fled or cannot be found and all reasonablpsstave been taken to secure his or her
appearance before the Court and to inform the peddothe charges and that a hearing to
confirm those charges will be held. In that calse,fgerson shall be represented by counsel where
the Pre-Trial Chamber determines that it is inititerests of justice.

3. Within a reasonable time before the hearing piérson shall:
€) Be provided with a copy of the document caonitej the charges on which the
Prosecutor intends to bring the person to triadt an
(b) Be informed of the evidence on which the Pcasar intends to rely at the hearing. The
Pre-Trial Chamber may issue orders regarding teelalure of information for the purposes of
the hearing.

4. Before the hearing, the Prosecutor may contthaeeinvestigation and may amend or withdraw

any charges. The person shall be given reasonaltieenbefore the hearing of any amendment to or
withdrawal of charges. In case of a withdrawal barmges, the Prosecutor shall notify the Pre-Trial
Chamber of the reasons for the withdrawal.
5. At the hearing, the Prosecutor shall suppochezharge with sufficient evidence to establish
substantial grounds to believe that the person dtieurthe crime charged. The Prosecutor may rely on
documentary or summary evidence and need nothealvitnesses expected to testify at the trial.
6. At the hearing, the person may:

€) Object to the charges;

(b) Challenge the evidence presented by the Putmeand

(c) Present evidence.
7. The Pre-Trial Chamber shall, on the basis eftibaring, determine whether there is sufficient
evidence to establish substantial grounds to belieat the person committed each of the crimeggeldar
Based on its determination, the Pre-Trial Chamhelis

(a) Confirm those charges in relation to whicth@s determined that there is sufficient

evidence, and commit the person to a Trial Charfdrdrial on the charges as confirmed;



(b) Decline to confirm those charges in relationvthich it has determined that there is
insufficient evidence;

(c) Adjourn the hearing and request the Prosedatoonsider:
0] Providing further evidence or conducting fugthnvestigation with respect to a
particular charge; or
(i) Amending a charge because the evidence stdxinidppears to establish a
different crime within the jurisdiction of the Cdur
8. Where the Pre-Trial Chamber declines to conéiraharge, the Prosecutor shall not be precluded
from subsequently requesting its confirmation & thquest is supported by additional evidence.
9. After the charges are confirmed and beforettia#¢ has begun, the Prosecutor may, with the

permission of the Pre-Trial Chamber and after eoticthe accused, amend the charges. If the Pitosecu
seeks to add additional charges or to substitutee rserious charges, a hearing under this article to
confirm those charges must be held. After commeecerof the trial, the Prosecutor may, with the
permission of the Trial Chamber, withdraw the clearg

10. Any warrant previously issued shall ceaseaveteffect with respect to any charges which have
not been confirmed by the Pre-Trial Chamber or tihiave been withdrawn by the Prosecutor.
11. Once the charges have been confirmed in aanoedwith this article, the Presidency shall

constitute a Trial Chamber which, subject to paapbr9 and to article 64, paragraph 4, shall be
responsible for the conduct of subsequent procgedamd may exercise any function of the Pre-Trial
Chamber that is relevant and capable of applicatidghose proceedings.

Part VI. The trial

Article 62
Place of trial

Unless otherwise decided, the place of the triall ¢fe the seat of the Court.

Article 63
Trial in the presence of the accused
1. The accused shall be present during the trial.
2. If the accused, being present before the Caouritinues to disrupt the trial, the Trial Chamber

may remove the accused and shall make provisiohiforor her to observe the trial and instruct calins
from outside the courtroom, through the use of camications technology, if required. Such measures
shall be taken only in exceptional circumstanceterabther reasonable alternatives have proved
inadequate, and only for such duration as is Striequired.

Article 64
Functions and powers of the Trial Chamber

1. The functions and powers of the Trial Chambetr aut in this article shall be exercised in
accordance with this Statute and the Rules of Riwreeand Evidence.
2. The Trial Chamber shall ensure that a trialais and expeditious and is conducted with full
respect for the rights of the accused and due defigaithe protection of victims and witnesses.
3. Upon assignment of a case for trial in accoedanith this Statute, the Trial Chamber assigned
to deal with the case shall:

(a) Confer with the parties and adopt such proeegas are necessary to facilitate the fair

and expeditious conduct of the proceedings;

(b) Determine the language or languages to be atsei@l; and

(c) Subject to any other relevant provisions aof tBtatute, provide for disclosure of

documents or information not previously disclosesyfficiently in advance of the
commencement of the trial to enable adequate pagparfor trial.

4. The Trial Chamber may, if necessary for iteetf/e and fair functioning, refer preliminary
issues to the Pre-Trial Chamber or, if necessargnbther available judge of the Pre-Trial Division
5. Upon notice to the parties, the Trial Chambayas appropriate, direct that there be joinder or

severance in respect of charges against more ti@accused.



6. In performing its functions prior to trial oudng the course of a trial, the Trial Chamber mesy,
necessary:

€)) Exercise any functions of the Pre-Trial Chamibéerred to in article 61, paragraph 11;
(b) Require the attendance and testimony of wieesand production of documents and
other evidence by obtaining, if necessary, thesteste of States as provided in this Statute;
(c) Provide for the protection of confidentialonfnation;
(d) Order the production of evidence in additiorihtat already collected prior to the trial or
presented during the trial by the parties;
(e) Provide for the protection of the accusedn@sses and victims; and
)] Rule on any other relevant matters.

7. The trial shall be held in public. The Trial &hber may, however, determine that special

circumstances require that certain proceedings lotosed session for the purposes set forth inler®s,

or to protect confidential or sensitive informatimnbe given in evidence.

8. €) At the commencement of the trial, the M@hamber shall have read to the accused the

charges previously confirmed by the Pre-Trial Chamihe Trial Chamber shall satisfy itself
that the accused understands the nature of thgehdt shall afford him or her the opportunity
to make an admission of guilt in accordance witttler 65 or to plead not guilty.
(b) At the trial, the presiding judge may giveeatitions for the conduct of proceedings,
including to ensure that they are conducted inia dad impartial manner. Subject to any
directions of the presiding judge, the parties nsapmit evidence in accordance with the
provisions of this Statute.

9. The Trial Chamber shall haviater alia, the power on application of a party or on its own
motion to:

(a) Rule on the admissibility or relevance of evide; and

(b) Take all necessary steps to maintain ordérércourse of a hearing.
10. The Trial Chamber shall ensure that a compksterd of the trial, which accurately reflects the

proceedings, is made and that it is maintainedpaeserved by the Registrar.

Article 65
Proceedings on an admission of guilt
1. Where the accused makes an admission of guugnt to article 64, paragraph 8 (a), the Trial
Chamber shall determine whether:
(a) The accused understands the nature and carsspiof the admission of guilt;
(b) The admission is voluntarily made by the aedusfter sufficient consultation with
defence counsel; and
(c) The admission of guilt is supported by thedaaf the case that are contained in:
0] The charges brought by the Prosecutor and thekinby the accused;
(ii) Any materials presented by the Prosecutorciwhsupplement the charges and

which the accused accepts; and

(iii) Any other evidence, such as the testimonywifnesses, presented by the

Prosecutor or the accused.
2. Where the Trial Chamber is satisfied that tfadtens referred to in paragraph 1 are established,
shall consider the admission of guilt, togethehveity additional evidence presented, as estabdjsiiin
the essential facts that are required to provecthme to which the admission of guilt relates, andy
convict the accused of that crime.
3. Where the Trial Chamber is not satisfied tha tatters referred to in paragraph 1 are
established, it shall consider the admission ol gisi not having been made, in which case it siralér
that the trial be continued under the ordinaryl pi@cedures provided by this Statute and may rémeit
case to another Trial Chamber.

4, Where the Trial Chamber is of the opinion thahore complete presentation of the facts of the
case is required in the interests of justice, inigalar the interests of the victims, the Triala@hber may:
€) Request the Prosecutor to present additiom@mlerce, including the testimony of

witnesses; or
(b) Order that the trial be continued under thdirary trial procedures provided by this
Statute, in which case it shall consider the adiomisef guilt as not having been made and may
remit the case to another Trial Chamber.

5. Any discussions between the Prosecutor anddfence regarding modification



of the charges, the admission of guilt or the pgrtalbe imposed shall not be
binding on the Court.

Article 66
Presumption of innocence
1. Everyone shall be presumed innocent until pdayalty before the Court in accordance with the
applicable law.
2. The onus is on the Prosecutor to prove thé giithe accused.
3. In order to convict the accused, the Court nbastonvinced of the guilt of the accused beyond

reasonable doubt.

Article 67
Rights of the accused

1. In the determination of any charge, the accus®ll be entitled to a public hearing, having
regard to the provisions of this Statute, to a feéaring conducted impartially, and to the follogvin
minimum guarantees, in full equality:
€) To be informed promptly and in detail of threture, cause and content of the charge, in
a language which the accused fully understandspedks;
(b) To have adequate time and facilities for theppration of the defence and to
communicate freely with counsel of the accusedi®simg in confidence;
(c) To be tried without undue delay;
(d) Subject to article 63, paragraph 2, to be gmesat the trial, to conduct the defence in
person or through legal assistance of the accuskdtsing, to be informed, if the accused does
not have legal assistance, of this right and teeHagal assistance assigned by the Court in any
case where the interests of justice so requirevatimbut payment if the accused lacks sufficient
means to pay for it;
(e) To examine, or have examined, the witnessasighim or her and to obtain the
attendance and examination of witnesses on hiseorbkhalf under the same conditions as
witnesses against him or her. The accused shalltesentitled to raise defences and to present
other evidence admissible under this Statute;
)] To have, free of any cost, the assistance afrapetent interpreter and such translations
as are necessary to meet the requirements of $airifeany of the proceedings of or documents
presented to the Court are not in a language whielaccused fully understands and speaks;
(9) Not to be compelled to testify or to confessltgand to remain silent, without such
silence being a consideration in the determinatifoguilt or innocence;
(h) To make an unsworn oral or written statemeritis or her defence; and
0] Not to have imposed on him or her any revedcdahe burden of proof or any onus of
rebuttal.
2. In addition to any other disclosure provided ifothis Statute, the Prosecutor shall, as soon as
practicable, disclose to the defence evidence énRtosecutor's possession or control which he er sh
believes shows or tends to show the innocenceenticused, or to mitigate the guilt of the accused,
which may affect the credibility of prosecution éence. In case of doubt as to the application isf th
paragraph, the Court shall decide.

Article 68
Protection of the victims and witnesses and theirarticipation in the Proceedings

1. The Court shall take appropriate measuresdtegr the safety, physical and psychological well-
being, dignity and privacy of victims and witnessés so doing, the Court shall have regard to all
relevant factors, including age, gender as defineakticle 7, paragraph 3, and health, and theraafi
the crime, in particular, but not limited to, whéhe crime involves sexual or gender violence oferice
against children. The Prosecutor shall take suchsores particularly during the investigation and
prosecution of such crimes. These measures shiabenprejudicial to or inconsistent with the riglats
the accused and a fair and impartial trial.

2. As an exception to the principle of public hegs provided for in article 67, the Chambers of
the Court may, to protect victims and witnessegmraccused, conduct any part of the proceedimgs



cameraor allow the presentation of evidence by electramimther special means. In particular, such
measures shall be implemented in the case of mmvaftsexual violence or a child who is a victim or

a witness, unless otherwise ordered by the Coaxtinly regard to all the circumstances, particulénky
views of the victim or witness.

3. Where the personal interests of the victimsadfected, the Court shall permit their views and
concerns to be presented and considered at sthtfes proceedings determined to be appropriaténby t
Court and in a manner which is not prejudicial tanzonsistent with the rights of the accused arfdira
and impartial trial. Such views and concerns mayfesented by the legal representatives of thémsct
where the Court considers it appropriate, in acaocd with the Rules of Procedure and Evidence.

4. The Victims and Witnesses Unit may advise tmes€cutor and the Court on appropriate
protective measures, security arrangements, cdiumgsednd assistance as referred to in article 43,
paragraph 6.

5. Where the disclosure of evidence or informaponsuant to this Statute may lead to the grave
endangerment of the security of a witness or hikesrfamily, the Prosecutor may, for the purpodses o
any proceedings conducted prior to the commencenoénthe trial, withhold such evidence or
information and instead submit a summary theren€hSmeasures shall be exercised in a manner which
is not prejudicial to or inconsistent with the riglof the accused and a fair and impartial trial.

6. A State may make an application for necessagsures to be taken in respect of the protection
of its servants or agents and the protection ofidential or sensitive information.

Article 69

Evidence
1. Before testifying, each witness shall, in ademice with the Rules of Procedure and Evidence,
give an undertaking as to the truthfulness of thidence to be given by that witness.
2. The testimony of a witness at trial shall beegiin person, except to the extent provided by the

measures set forth in article 68 or in the RuleBroicedure and Evidence. The Court may also pehmit
giving of viva voce(oral) or recorded testimony of a witness by meafingdeo or audio technology, as
well as the introduction of documents or writteantscripts, subject to this Statute and in accormavith

the Rules of Procedure and Evidence. These meashiaisnot be prejudicial to or inconsistent witte t
rights of the accused.

3. The parties may submit evidence relevant tocdse, in accordance with article 64. The Court
shall have the authority to request the submissiball evidence that it considers necessary for the
determination of the truth.

4. The Court may rule on the relevance or admilggilof any evidence, taking into accoutter
alia, the probative value of the evidence and any pieguthat such evidence may cause to a fair trial o
to a fair evaluation of the testimony of a witness,accordance with the Rules of Procedure and
Evidence.

5. The Court shall respect and observe privilegesonfidentiality as provided for in the Rules of
Procedure and Evidence.
6. The Court shall not require proof of facts ofrimon knowledge but may take judicial notice of
them.
7. Evidence obtained by means of a violation @& Btatute or internationally recognized human
rights shall not be admissible if:
(a) The violation casts substantial doubt on #li@lbility of the evidence; or
(b) The admission of the evidence would be artiitheto and would seriously damage the
integrity of the proceedings.
8. When deciding on the relevance or admissibdftgvidence collected by a State, the Court shall

not rule on the application of the State's natidaal

Article 70
Offences against the administration of justice
1. The Court shall have jurisdiction over thedoling offences against its administration of justic
when committed intentionally:
(a) Giving false testimony when under an obligatiursuant to article 69, paragraph 1, to

tell the truth;
(b) Presenting evidence that the party knowslsefar forged;



(c) Corruptly influencing a witness, obstructing imterfering with the attendance or
testimony of a witness, retaliating against a wsmdor giving testimony or destroying,
tampering with or interfering with the collectiofi@vidence;
(d) Impeding, intimidating or corruptly influengjran official of the Court for the purpose
of forcing or persuading the official not to perfgror to perform improperly, his or her duties;
(e) Retaliating against an official of the Court account of duties performed by that or
another official;
® Soliciting or accepting a bribe as an officadlthe Court in connection with his or her
official duties.
2. The principles and procedures governing theroexercise of jurisdiction over offences under
this article shall be those provided for in the é&ubf Procedure and Evidence. The conditions for
providing international cooperation to the Courthwiespect to its proceedings under this artichdl die
governed by the domestic laws of the requeste@ Stat

3. In the event of conviction, the Court may img@asterm of imprisonment not exceeding five
years, or a fine in accordance with the Rules otPdure and Evidence, or both.
4, (@) Each State Party shall extend its crimiaass penalizing offences against the integrity

of its own investigative or judicial process to esftes against the administration of justice
referred to in this article, committed on its Ty, or by one of its nationals;

(b) Upon request by the Court, whenever it dedmsoper, the State Party shall submit the
case to its competent authorities for the purpdgeasecution. Those authorities shall treat such
cases with diligence and devote sufficient resaitoeenable them to be conducted effectively.

Article 71
Sanctions for misconduct before the Court

1. The Court may sanction persons present befavha commit misconduct, including disruption
of its proceedings or deliberate refusal to compith its directions, by administrative measureseoth
than imprisonment, such as temporary or permarsnoval from the courtroom, a fine or other similar
measures provided for in the Rules of Proceduretaidence.

2. The procedures governing the imposition ofrtfeasures set forth in paragraph 1 shall be those
provided for in the Rules of Procedure and Evidence

Article 72
Protection of national security information

1. This article applies in any case where thelasce of the information or documents of a State
would, in the opinion of that State, prejudice figtional security interests. Such cases includsetho
falling within the scope of article 56, paragraghand 3, article 61, paragraph 3, article 64, pa@y 3,
article 67, paragraph 2, article 68, paragraphricla 87, paragraph 6 and article 93, as well ases
arising at any other stage of the proceedings whgerh disclosure may be at issue.

2. This article shall also apply when a person \ias been requested to give information or
evidence has refused to do so or has referred #temnto the State on the ground that disclosureldvo
prejudice the national security interests of a &tmtd the State concerned confirms that it is ef th
opinion that disclosure would prejudice its natiosecurity interests.

3. Nothing in this article shall prejudice the uggments of confidentiality applicable under detic
54, paragraph 3 (e) and (f), or the applicatioartitle 73.
4. If a State learns that information or documenitshe State are being, or are likely to be,

disclosed at any stage of the proceedings, ansl d@f ithe opinion that disclosure would prejudice it
national security interests, that State shall hheeright to intervene in order to obtain resolntaf the
issue in accordance with this article.
5. If, in the opinion of a State, disclosure ofoimation would prejudice its national security
interests, all reasonable steps will be taken leyState, acting in conjunction with the Prosecutioe,
defence or the Pre-Trial Chamber or Trial Chambasrthe case may be, to seek to resolve the matter b
cooperative means. Such steps may include:
(a) Modification or clarification of the request;
(b) A determination by the Court regarding theevaince of the information or evidence
sought, or a determination as to whether the egglethough relevant, could be or has been
obtained from a source other than the requestdd;Sta



(c) Obtaining the information or evidence fromitfiedlent source or in a different form; or
(d) Agreement on conditions under which the agsizt could be provided including,
among other things, providing summaries or redastidimitations on disclosure, use of
cameraor ex parteproceedings, or other protective measures pernesaitder the Statute and
the Rules of Procedure and Evidence.
6. Once all reasonable steps have been takemsatvecthe matter through cooperative means, and
if the State considers that there are no mean®wmdittons under which the information or documents
could be provided or disclosed without prejudicetsonational security interests, it shall so notifie
Prosecutor or the Court of the specific reasonét$adecision, unless a specific description ofréeesons
would itself necessarily result in such prejudiaite State's national security interests.

7. Thereafter, if the Court determines that thedemwce is relevant and necessary for the
establishment of the guilt or innocence of the aedythe Court may undertake the following actions:
(a) Where disclosure of the information or docummiensought pursuant to a request for

cooperation under Part 9 or the circumstances ibescrin paragraph 2, and the State has
invoked the ground for refusal referred to in deti@3, paragraph 4:
0] The Court may, before making any conclusidemed to in subparagraph 7 (a)
(i), request further consultations for the purposé considering the State's
representations, which may include, as appropiearingsn cameraandex parte
(ii) If the Court concludes that, by invoking tgeound for refusal under article 93,
paragraph 4, in the circumstances of the caserdhaested State is not acting in
accordance with its obligations under this Stattite, Court may refer the matter in
accordance with article 87, paragraph 7, speciffiregreasons for its conclusion; and
(iii) The Court may make such inference in theltrof the accused as to the
existence or non-existence of a fact, as may beoappte in the circumstances; or

(b) In all other circumstances:
0] Order disclosure; or
(ii) To the extent it does not order disclosuregkm such inference in the trial of

the accused as to the existence or non-existenadaift, as may be appropriate in the
circumstances.

Article 73
Third-party information or documents

If a State Party is requested by the Court to gi®a document or information in its custody, posises

or control, which was disclosed to it in confidenbg a State, intergovernmental organization or
international organization, it shall seek the comsef the originator to disclose that document or
information. If the originator is a State Partyshall either consent to disclosure of the infoiorabr
document or undertake to resolve the issue of aiscé with the Court, subject to the provisions of
article 72. If the originator is not a State Paatyd refuses to consent to disclosure, the requé&tid
shall inform the Court that it is unable to providhe document or information because of a pre-exjst
obligation of confidentiality to the originator.

Article 74
Requirements for the decision

1. All the judges of the Trial Chamber shall begant at each stage of the trial and throughoirt the
deliberations. The Presidency may, on a case-by-{oasis, designate, as available, one or morenateer
judges to be present at each stage of the trialtangplace a member of the Trial Chamber if that
member is unable to continue attending.

2. The Trial Chamber's decision shall be basedtevaluation of the evidence and the entire
proceedings. The decision shall not exceed the fand circumstances described in the charges and an
amendments to the charges. The Court may basedtsiah only on evidence submitted and discussed
before it at the trial.

3. The judges shall attempt to achieve unaninmmittheir decision, failing which the decision shall
be taken by a majority of the judges.

4, The deliberations of the Trial Chamber shatha& secret.

5. The decision shall be in writing and shall eémta full and reasoned statement of the Trial

Chamber's findings on the evidence and conclusidhs.Trial Chamber shall issue one decision. When



there is no unanimity, the Trial Chamber's decisiétiall contain the views of the majority and the
minority. The decision or a summary thereof shalblelivered in open court.

Article 75
Reparations to victims

1. The Court shall establish principles relatiogdparations to, or in respect of, victims, inahgd
restitution, compensation and rehabilitation. Ois thasis, in its decision the Court may, eitherrupo
request or on its own motion in exceptional circtanses, determine the scope and extent of any
damage, loss and injury to, or in respect of, mistand will state the principles on which it isilagt

2. The Court may make an order directly againstoavicted person specifying appropriate
reparations to, or in respect of, victims, incluglnestitution, compensation and rehabilitation.

Where appropriate, the Court may order that therév@ reparations be made through the Trust Fund
provided for in article 79.

3. Before making an order under this article, @aurt may invite and shall take account of
representations from or on behalf of the convigiedson, victims, other interested persons or istece
States.

4, In exercising its power under this article, ®eurt may, after a person is convicted of a crime
within the jurisdiction of the Court, determine wiher, in order to give effect to an order whichmiay
make under this article, it is necessary to seeksmes under article 93, paragraph 1.

5. A State Party shall give effect to a decisioler this article as if the provisions of articl@91
were applicable to this article.
6. Nothing in this article shall be interpretedpasjudicing the rights of victims under national o

international law.

Article 76
Sentencing

1. In the event of a conviction, the Trial Chambkball consider the appropriate sentence to be
imposed and shall take into account the evidenesgmted and submissions made during the triabtieat
relevant to the sentence.

2. Except where article 65 applies and beforectimapletion of the trial, the Trial Chamber may on
its own motion and shall, at the request of thes@cator or the accused, hold a further hearingetor h
any additional evidence or submissions relevanth® sentence, in accordance with the Rules of
Procedure and Evidence.

3. Where paragraph 2 applies, any representatioder article 75 shall be heard during the further
hearing referred to in paragraph 2 and, if necgssarring any additional hearing.

4, The sentence shall be pronounced in public artkrever possible, in the presence of the
accused.

Part VII. Penalties

Article 77
Applicable penalties

1. Subject to article 110, the Court may impose af the following penalties on a person
convicted of a crime referred to in article 5 astBtatute:

(a) Imprisonment for a specified number of yeasich may not exceed a maximum of 30

years; or

(b) A term of life imprisonment when justified Ilye extreme gravity of the crime and the

individual circumstances of the convicted person.
2. In addition to imprisonment, the Court may arde

€)) A fine under the criteria provided for in tReles of Procedure and Evidence;

(b) A forfeiture of proceeds, property and assisved directly or indirectly from that

crime, without prejudice to the rights of bona fitied parties.



Article 78
Determination of the sentence

1. In determining the sentence, the Court shallaécordance with the Rules of Procedure and
Evidence, take into account such factors as theitgraf the crime and the individual circumstanads
the convicted person.

2. In imposing a sentence of imprisonment, therCshall deduct the time, if any, previously spent
in detention in accordance with an order of ther€othe Court may deduct any time otherwise spent i
detention in connection with conduct underlying thiene.

3. When a person has been convicted of more tharcome, the Court shall pronounce a sentence
for each crime and a joint sentence specifyingtti@ period of imprisonment. This period shall ree
less than the highest individual sentence pronalieeel shall not exceed 30 years imprisonment or a
sentence of life imprisonment in conformity withiele 77, paragraph 1 (b).

Article 79
Trust Fund

1. A Trust Fund shall be established by decisitth® Assembly of States Parties for the benefit of
victims of crimes within the jurisdiction of the Ga, and of the families of such victims.
2. The Court may order money and other propertiected through fines or forfeiture to be
transferred, by order of the Court, to the Trustdzu
3. The Trust Fund shall be managed according iterier to be determined by the Assembly of
States Parties.

Article 80

Non-prejudice to national application of penaltiesand national laws

Nothing in this Part affects the application byt8¢aof penalties prescribed by their national
law, nor the law of States which do not providegenalties prescribed in this Part.

Part VIII. Appeal and Revision

Article 81
Appeal against decision of acquittal or convictioror against sentence
1. A decision under article 74 may be appealeddoordance with the Rules of Procedure and
Evidence as follows:
€) The Prosecutor may make an appeal on anyedbtlowing grounds:
0] Procedural error,
(i) Error of fact, or
(iii) Error of law;
(b) The convicted person, or the Prosecutor ohpgleson's behalf, may make an appeal on
any of the following grounds:
0] Procedural error,
(ii) Error of fact,
(iii) Error of law, or
(iv) Any other ground that affects the fairnessreliability of the proceedings or
decision.
2. (@) A sentence may be appealed, in accordaitbethe Rules of Procedure and Evidence,

by the Prosecutor or the convicted person on thargt of disproportion between the crime and
the sentence;

(b) If on an appeal against sentence the Cousiders that there are grounds on which the
conviction might be set aside, wholly or in pattmiay invite the Prosecutor and the convicted
person to submit grounds under article 81, pardgfafa) or (b), and may render a decision on
conviction in accordance with article 83;

(c) The same procedure applies when the Courtarorappeal against conviction only,
considers that there are grounds to reduce thersamunder paragraph 2 (a).



3. (a) Unless the Trial Chamber orders otherwasepnvicted person shall remain in custody
pending an appeal;
(b) When a convicted person's time in custody edsethe sentence of imprisonment
imposed, that person shall be released, excepiftthet Prosecutor is also appealing, the release
may be subject to the conditions under subparagi@pbelow;
(c) In case of an acquittal, the accused shallrddeased immediately, subject to the
following:
0] Under exceptional circumstances, and havimgué,inter alia, to the concrete
risk of flight, the seriousness of the offence gear and the probability of success on
appeal, the Trial Chamber, at the request of tlosdutor, may maintain the detention
of the person pending appeal,
(ii) A decision by the Trial Chamber under subgaaph (c) (i) may be appealed in
accordance with the Rules of Procedure and Evidence
4, Subject to the provisions of paragraph 3 (@) @), execution of the decision or sentence shall
be suspended during the period allowed for app®hfar the duration of the appeal proceedings.

Article 82
Appeal against other decisions

1. Either party may appeal any of the followingcid®ns in accordance with the Rules of
Procedure and Evidence:

(a) A decision with respect to jurisdiction or adsibility;

(b) A decision granting or denying release offieeson being investigated or prosecuted;

(c) A decision of the Pre-Trial Chamber to act it own initiative under article 56,

paragraph 3;

(d) A decision that involves an issue that woutghdicantly affect the fair and expeditious

conduct of the proceedings or the outcome of tia¢, tind for which, in the opinion of the Pre-Tra
Trial Chamber, an immediate resolution by the Appe@hamber may materially advance the
proceedings.

2. A decision of the Pre-Trial Chamber under &tk7, paragraph 3 (d), may be appealed against
by the State concerned or by the Prosecutor, WéHdave of the Pre-Trial Chamber. The appeal Sieall
heard on an expedited basis.

3. An appeal shall not of itself have suspensiiece unless the Appeals Chamber so orders, upon
request, in accordance with the Rules of ProcedundeEvidence.
4. A legal representative of the victims, the doted person or a bona fide owner of property

adversely affected by an order under article 75 aeal against the order for reparations, as gealvi
in the Rules of Procedure and Evidence.

Article 83
Proceedings on appeal
1. For the purposes of proceedings under artitlartl this article, the Appeals Chamber shall have
all the powers of the Trial Chamber.
2. If the Appeals Chamber finds that the procegsliappealed from were unfair in a way that

affected the reliability of the decision or sentenor that the decision or sentence appealed fras w
materially affected by error of fact or law or pedural error, it may:
(a) Reverse or amend the decision or sentence; or
(b) Order a new trial before a different Trial @itzer. For these purposes, the Appeals
Chamber may remand a factual issue to the original Chamber for it to determine the issue
and to report back accordingly, or may itself @lidence to determine the issue. When the
decision or sentence has been appealed only bgets®n convicted, or the Prosecutor on that
person's behalf, it cannot be amended to his odéigiment.

3. If in an appeal against sentence the Appeatsrbir finds that the sentence is disproportionate
to the crime, it may vary the sentence in accordavith Part 7.
4. The judgement of the Appeals Chamber shalbkert by a majority of the judges and shall be

delivered in open court. The judgement shall stagereasons on which it is based. When there is no
unanimity, the judgement of the Appeals Chambeil stentain the views of the majority and the
minority, but a judge may deliver a separate oseliting opinion on a question of law.



5. The Appeals Chamber may deliver its judgementhe absence of the person acquitted or
convicted.

Article 84
Revision of conviction or sentence

1. The convicted person or, after death, spousgisiren, parents or one person alive at the tifne o
the accused's death who has been given expregenniritstructions from the accused to bring such a
claim, or the Prosecutor on the person's behalf; apply to the Appeals Chamber to revise the final
judgement of conviction or sentence on the grouhats

(a) New evidence has been discovered that:
0] Was not available at the time of trial, anglswnavailability was not wholly or
partially attributable to the party making applioat and
(ii) Is sufficiently important that had it beengwed at trial it would have been
likely to have resulted in a different verdict;
(b) It has been newly discovered that decisiveewe, taken into account at trial and upon
which the conviction depends, was false, forgefalsified;
(c) One or more of the judges who participateddnviction or confirmation of the charges

has committed, in that case, an act of seriousanaact or serious breach of duty of sufficient
gravity to justify the removal of that judge or feojudges from office under article 46.

2. The Appeals Chamber shall reject the applicatfoit considers it to be unfounded. If it
determines that the application is meritoriouspaty, as appropriate:

(a) Reconvene the original Trial Chamber;

(b) Constitute a new Trial Chamber; or

(c) Retain jurisdiction over the matter, with aewi to, after hearing the parties in the

manner set forth in the Rules of Procedure anddivd, arriving at a determination on whether
the judgement should be revised.

Article 85
Compensation to an arrested or convicted person
1. Anyone who has been the victim of unlawful armer detention shall have an enforceable right
to compensation.
2. When a person has by a final decision been icuv of a criminal offence, and when

subsequently his or her conviction has been redessethe ground that a new or newly discovered fact
shows conclusively that there has been a miscarodgustice, the person who has suffered punishmen
as a result of such conviction shall be compensatedrding to law, unless it is proved that the-non
disclosure of the unknown fact in time is whollypartly attributable to him or her.

3. In exceptional circumstances, where the Candisfconclusive facts showing that there has been
a grave and manifest miscarriage of justice, it mmaiys discretion award compensation, accordinth&o
criteria provided in the Rules of Procedure anddEmtce, to a person who has been released from
detention following a final decision of acquittalatermination of the proceedings for that reason.

Part IX. International cooperation and judicial asstance

Article 86
General obligation to cooperate

States Parties shall, in accordance with the piavisof this Statute, cooperate fully with the Gauarits
investigation and prosecution of crimes within filésdiction of the Court.

Article 87
Requests for cooperation: general provisions

1. (a) The Court shall have the authority to medguests to States Parties for cooperation.
The requests shall be transmitted through the diptw channel or any other appropriate
channel as may be designated by each State Pauty naification, acceptance, approval or



accession. Subsequent changes to the designatah t#h made by each State Party in
accordance with the Rules of Procedure and Evidence
(b) When appropriate, without prejudice to thewsimns of subparagraph (a), requests
may also be transmitted through the Internationaimi®al Police Organization or any
appropriate regional organization.
2. Requests for cooperation and any documentsostipp the request shall either be in or be
accompanied by a translation into an official laage of the requested State or one of the working
languages of the Court, in accordance with theaghaiade by that State upon ratification, acceptance
approval or accession. Subsequent changes tohihisecshall be made in accordance with the Rules of
Procedure and Evidence.

3. The requested State shall keep confidentiabquest for cooperation and any documents
supporting the request, except to the extent timatlisclosure is necessary for execution of thaesi
4. In relation to any request for assistance preseunder this Part, the Court may take such

measures, including measures related to the protect information, as may be necessary to enswee t
safety or physical or psychological well-being ofyavictims, potential witnesses and their famili€he
Court may request that any information that is madailable under this Part shall be provided and
handled in a manner that protects the safety andigdl or psychological well-being of any victims,
potential witnesses and their families.

5. €) The Court may invite any State not paotyhiis Statute to provide assistance under this
Part on the basis of aad hoc arrangement, an agreement with such State or amgr ot
appropriate basis.

(b) Where a State not party to this Statute, whia entered into aad hocarrangement or

an agreement with the Court, fails to cooperaté vétjuests pursuant to any such arrangement
or agreement, the Court map inform the Assembly of States Parties or, whbkeeSecurity
Councilreferred the matter to the Court, the Security @dun

6. The Court may ask any intergovernmental orgdium to provide information or documents.

The Court may also ask for other forms of cooperatind assistance which may be agreed upon with

such an organization and which are in accordantteitsicompetence or mandate.

7. Where a State Party fails to comply with a esquto cooperate by the Court contrary to the

provisions of this Statute, thereby preventing @ourt from exercising its functions and powers unde

this Statute, the Court may make a finding to #ff¢ct and refer the matter to the Assembly ofeStat

Parties or, where the Security Council referredntiagter to the Court, to the Security Council.

Article 88
Availability of procedures under national law

States Parties shall ensure that there are proeedamailable under their national law for all of florms
of cooperation which are specified under this Part.

Article 89
Surrender of persons to the Court

1. The Court may transmit a request for the aragst surrender of a person, together with the
material supporting the request outlined in art@le to any State on the territory of which thatspa
may be found and shall request the cooperatiohaif$tate in the arrest and surrender of suchsoper
States Parties shall, in accordance with the piawsof this Part and the procedure under theionat
law, comply with requests for arrest and surrender.

2. Where the person sought for surrender bringjsadlenge before a national court on the basis of

the principle ofe bis in idenas provided in article 20, the requested Statd shalediately consult with

the Court to determine if there has been a relemdimg on admissibility. If the case is admissjkiee
requested State shall proceed with the executidgheofequest. If an admissibility ruling is penditige
requested State may postpone the execution ofettpgest for surrender of the person until the Court
makes a determination on admissibility.

3. (a) A State Party shall authorize, in accocgarwith its national procedural law,
transportation through its territory of a persotngesurrendered to the Court by another State,
except where transit through that State would irep@ddelay the surrender.

(b) A request by the Court for transit shall lenmitted in accordance with article 87. The
request for transit shall contain:



0] A description of the person being transported;

(i) A brief statement of the facts of the casd &meir legal characterization; and
(iii) The warrant for arrest and surrender;
(c) A person being transported shall be detainemlistody during the period of transit;
(d) No authorization is required if the persontiansported by air and no landing is
scheduled on the territory of the transit State;
(e) If an unscheduled landing occurs on the tawibf the transit State, that State may

require a request for transit from the Court avidied for in subparagraph (b). The transit State
shall detain the person being transported untiréggiest for transit is received and the transit is
effected, provided that detention for purposeshis subparagraph may not be extended beyond
96 hours from the unscheduled landing unless thees is received within that time.
4. If the person sought is being proceeded againistserving a sentence in the requested State fo
a crime different from that for which surrendettite Court is sought, the requested State, afteingats
decision to grant the request, shall consult withCourt.

Article 90
Competing requests

1. A State Party which receives a request fronQbert for the surrender of a person under article
89 shall, if it also receives a request from arfyeotState for the extradition of the same persorite
same conduct which forms the basis of the crimemuich the Court seeks the person's surrenderfynoti
the Court and the requesting State of that fact.

2. Where the requesting State is a State Paeyefjuested State shall give priority to the reques
from the Court if:
(a) The Court has, pursuant to article 18 or 1&]ena determination that the case in respect

of which surrender is sought is admissible and tthettermination takes into account the
investigation or prosecution conducted by the reting State in respect of its request for
extradition; or
(b) The Court makes the determination describedsubparagraph (a) pursuant to the
requested State's notification under paragraph 1.
3. Where a determination under paragraph 2 (anbabeen made, the requested State may, at its
discretion, pending the determination of the Coumder paragraph 2 (b), proceed to deal with thaesq
for extradition from the requesting State but shall extradite the person until the Court has deitezd
that the case is inadmissible. The Court's deteztioin shall be made on an expedited basis.
4. If the requesting State is a State not Parthi®Statute the requested State, if it is notewrath
international obligation to extradite the personh®e requesting State, shall give priority to taguest for
surrender from the Court, if the Court has deteediithat the case is admissible.
5. Where a case under paragraph 4 has not beermitetd to be admissible by the Court, the
requested State may, at its discretion, proceel@ab with the request for extradition from the resfing
State.
6. In cases where paragraph 4 applies except thmatrequested State is under an existing
international obligation to extradite the personthe requesting State not Party to this Statute, th
requested State shall determine whether to surréhdegerson to the Court or extradite the persahe
requesting State. In making its decision, the retpge State shall consider all the relevant factors,
including but not limited to:
(a) The respective dates of the requests;
(b) The interests of the requesting State inclgdimhere relevant, whether the crime was
committed in its territory and the nationality bktvictims and of the person sought; and
(c) The possibility of subsequent surrender betwhe Court and the requesting State.
7. Where a State Party which receives a request the Court for the surrender of a person also
receives a request from any State for the extadiif the same person for conduct other than tiéthw
constitutes the crime for which the Court seekspiison's surrender:

€) The requested State shall, if it is not underexisting international obligation to
extradite the person to the requesting State, wilegity to the request from the Court;
(b) The requested State shall, if it is under sigtimg international obligation to extradite

the person to the requesting State, determine whéthsurrender the person to the Court or to
extradite the person to the requesting State. lkinmgaits decision, the requested State shall



consider all the relevant factors, including but hmited to those set out in paragraph 6, but
shall give special consideration to the relativeirmand gravity of the conduct in question.
8. Where pursuant to a notification under thischat the Court has determined a case to be
inadmissible, and subsequently extradition to thguesting State is refused, the requested Stalke sha
notify the Court of this decision.

Article 91
Contents of request for arrest and surrender

1. A request for arrest and surrender shall beemiadwriting. In urgent cases, a request may be
made by any medium capable of delivering a writegord, provided that the request shall be confirme
through the channel provided for in article 87 guaaph 1 (a).
2. In the case of a request for the arrest anetisder of a person for whom a warrant of arrest has
been issued by the Pre-Trial Chamber under afig)ehe request shall contain or be supported by:
€) Information describing the person sought, isigfit to identify the person, and
information as to that person's probable location;
(b) A copy of the warrant of arrest; and
(c) Such documents, statements or information &g/ rhe necessary to meet the
requirements for the surrender process in the stqdeState, except that those requirements
should not be more burdensome than those applitdabtequests for extradition pursuant to
treaties or arrangements between the requestesl @tdtother States and should, if possible, be
less burdensome, taking into account the distiatiine of the Court.

3. In the case of a request for the arrest anceisder of a person already convicted, the request
shall contain or be supported by:
(a) A copy of any warrant of arrest for that pexso
(b) A copy of the judgement of conviction;
(c) Information to demonstrate that the personghkbus the one referred to in the
judgement of conviction; and
(d) If the person sought has been sentenced,yaafdpe sentence imposed and, in the case
of a sentence for imprisonment, a statement oftiamy already served and the time remaining to
be served.
4. Upon the request of the Court, a State Padyl shnsult with the Court, either generally or lwit

respect to a specific matter, regarding any requérdgs under its national law that may apply under
paragraph 2 (c). During the consultations, the eStaarty shall advise the Court of the specific
requirements of its national law.

Article 92
Provisional arrest

1. In urgent cases, the Court may request theigiomal arrest of the person sought, pending
presentation of the request for surrender and dloeiments supporting the request as specified idert
91.
2. The request for provisional arrest shall be enlag any medium capable of delivering a written
record and shall contain:
(a) Information describing the person sought, icigffit to identify the person, and
information as to that person's probable location;
(b) A concise statement of the crimes for whiah plerson'’s arrest is sought and of the facts
which are alleged to constitute those crimes, tlidg, where possible, the date and location of
the crime;
(c) A statement of the existence of a warrantrodst or a judgement of conviction against
the person sought; and
(d) A statement that a request for surrender ®prson sought will follow.
3. A person who is provisionally arrested may dleased from custody if the requested State has
not received the request for surrender and therdents supporting the request as specified in arédl
within the time limits specified in the Rules ofdeedure and Evidence. However, the person may
consent to surrender before the expiration of pleisod if permitted by the law of the requested&tin
such a case, the requested State shall proceedémder the person to the Court as soon as pessibl



4. The fact that the person sought has been esldasm custody pursuant to paragraph 3 shall not
prejudice the subsequent arrest and surrendeabp#rson if the request for surrender and the meots
supporting the request are delivered at a later. dat

Article 93
Other forms of cooperation

1. States Parties shall, in accordance with tlevigions of this Part and under procedures of
national law, comply with requests by the Courtpimvide the following assistance in relation to
investigations or prosecutions:

(a) The identification and whereabouts of persmrte location of items;

(b) The taking of evidence, including testimonylenoath, and the production of evidence,

including expert opinions and reports necessathedCourt;

(c) The questioning of any person being investidair prosecuted;

(d) The service of documents, including judiciatdments;

(e) Facilitating the voluntary appearance of pessas withesses or experts before the
Court;

® The temporary transfer of persons as providgohragraph 7;

(9) The examination of places or sites, including exhumation and examination of grave

sites;

(h) The execution of searches and seizures;

0] The provision of records and documents, intigdfficial records and documents;

)] The protection of victims and witnesses arel heservation of evidence;

(k) The identification, tracing and freezing oizsee of proceeds, property and assets and

instrumentalities of crimes for the purpose of @uahforfeiture, without prejudice to the rights
of bona fide third parties; and
)] Any other type of assistance which is not pibited by the law of the requested State,
with a view to facilitating the investigation andopecution of crimes within the jurisdiction of
the Court.
2. The Court shall have the authority to provideagsurance to a witness or an expert appearing
before the Court that he or she will not be prosstiudetained or subjected to any restriction ofqeal
freedom by the Court in respect of any act or oimisthat preceded the departure of that person them
requested State.
3. Where execution of a particular measure ofstgmste detailed in a request presented under
paragraph 1, is prohibited in the requested Staténe basis of an existing fundamental legal ppiecof
general application, the requested State shall ptigroonsult with the Court to try to resolve thatter.
In the consultations, consideration should be giewhether the assistance can be rendered in @moth
manner or subject to conditions. If after considtzd the matter cannot be resolved, the Court shall
modify the request as necessary.
4, In accordance with article 72, a State Party deny a request for assistance, in whole or i par
only if the request concerns the production of doguments or disclosure of evidence which relates t
its national security.
5. Before denying a request for assistance unalexgpaph 1 (1), the requested State shall consider
whether the assistance can be provided subjegecifed conditions, or whether the assistancelzan
provided at a later date or in an alternative manmevided that if the Court or the Prosecutoregts
the assistance subject to conditions, the Couti@Prosecutor shall abide by them.

6. If a request for assistance is denied, theastgd State Party shall promptly inform the Court o
the Prosecutor of the reasons for such denial.
7. €) The Court may request the temporary teansf a person in custody for purposes of

identification or for obtaining testimony or oth&ssistance. The person may be transferred if the
following conditions are fulfilled:

0] The person freely gives his or her informeaisent to the transfer; and
(ii) The requested State agrees to the transfdrjest to such conditions as that
State and the Court may agree.
(b) The person being transferred shall remairustady. When the purposes of the transfer
have been fulfilled, the Court shall return thesoerwithout delay to the requested State.
8. (a) The Court shall ensure the confidentiaifydocuments and information, except as

required for the investigation and proceedings idiesd in the request.



(b) The requested State may, when necessaryntitadscuments or information to the
Prosecutor on a confidential basis. The Prosecusy then use them solely for the purpose of
generating new evidence.

(c) The requested State may, on its own motionatothe request of the Prosecutor,
subsequently consent to the disclosure of suchmdents or information. They may then be used as
evidence pursuant to the provisions of Parts 5@add in accordance with the Rules of Procedure and
Evidence.

9. €)

0] In the event that a State Party receives caimperequests, other than for
surrender or extradition, from the Court and fromother State pursuant to an
international obligation, the State Party shallemabur, in consultation with the Court
and the other State, to meet both requests, ifssace by postponing or attaching
conditions to one or the other request.

(ii) Failing that, competing requests shall beotesd in accordance with the
principles established in article 90.

(b) Where, however, the request from the Courtceams information, property or persons

which are subject to the control of a third Statean international organization by virtue of an

international agreement, the requested States shailiform the Court and the Court shall direct
its request to the third State or internationabmoigation.

10. €) The Court may, upon request, cooperatie and provide assistance to a State Party
conducting an investigation into or trial in respet conduct which constitutes a crime within
the jurisdiction of the Court or which constituteserious crime under the national law of the
requesting State.

(b) 0] The assistance provided under subpardgfapshall includeinter alia:
a. The transmission of statements, documentshar ¢ypes of evidence
obtained in the course of an investigation ora tronducted by the Court; and
b. The questioning of any person detained by ooflére Court;

(ii) In the case of assistance under subparadapti) a:

a. If the documents or other types of evidencesHasen obtained with
the assistance of a State, such transmission dwlire the consent of that
State;
b. If the statements, documents or other typesvidence have been

provided by a witness or expert, such transmissball be subject to the
provisions of article 68.
(c) The Court may, under the conditions set outhis paragraph, grant a request for
assistance under this paragraph from a State vidhioht a Party to this Statute.

Article 94
Postponement of execution of a request in respedt@ngoing investigation or prosecution

1. If the immediate execution of a request woulterifere with an ongoing investigation or
prosecution of a case different from that to whileé request relates, the requested State may pastpo
the execution of the request for a period of tigeead upon with the Court. However, the postponémen
shall be no longer than is necessary to completedlevant investigation or prosecution in the esged
State. Before making a decision to postpone, thaested State should consider whether the asséstanc
may be immediately provided subject to certain dtios.

2. If a decision to postpone is taken pursuarparagraph 1, the Prosecutor may, however, seek
measures to preserve evidence, pursuant to e®8clparagraph 1 (j).

Article 95
Postponement of execution of a request in respedtan admissibility challenge

Where there is an admissibility challenge undersmteration by the Court pursuant to article 18 ®r 1
the requested State may postpone the executiorrexjuest under this Part pending a determination by
the Court, unless the Court has specifically ordé¢hat the Prosecutor may pursue the collectiosuoh
evidence pursuant to article 18 or 19.



Article 96
Contents of request for other forms of assistancender article 93

1. A request for other forms of assistance retete in article 93 shall be made in writing. In
urgent cases, a request may be made by any medijpable of delivering a written record, providedttha
the request shall be confirmed through the chaprelided for in article 87, paragraph 1 (a).
2. The request shall, as applicable, contain aupported by the following:
€)) A concise statement of the purpose of theesigand the assistance sought, including
the legal basis and the grounds for the request;
(b) As much detailed information as possible ahihet location or identification of any
person or place that must be found or identifiedriter for the assistance sought to be provided,;
(c) A concise statement of the essential factedyithg the request;
(d) The reasons for and details of any procedureguirement to be followed:;
(e) Such information as may be required underaheof the requested State in order to
execute the request; and
® Any other information relevant in order foretlassistance sought to be provided.
3. Upon the request of the Court, a State Padil sbnsult with the Court, either generally orhwit
respect to a specific matter, regarding any requérgs under its national law that may apply under
paragraph 2 (e). During the consultations, the eSRarty shall advise the Court of the specific
requirements of its national law.
4. The provisions of this article shall, where lagggble, also apply in respect of a request for
assistance made to the Court.

Article 97
Consultations

Where a State Party receives a request under #ntsirPrelation to which it identifies problems whi
may impede or prevent the execution of the reqtileat,State shall consult with the Court withoulagle
in order to resolve the matter. Such problems malpde,inter alia:
€) Insufficient information to execute the regsies
(b) In the case of a request for surrender, tbetfat despite best efforts, the person sought
cannot be located or that the investigation coretlidias determined that the person in the
requested State is clearly not the person namteiwarrant; or
(c) The fact that execution of the request incitisrent form would require the requested
State to breach a pre-existing treaty obligatiodeutaken with respect to another State.

Article 98
Cooperation with respect to waiver of immunity andconsent to Surrender

1. The Court may not proceed with a request foresuer or assistance which would require the
requested State to act inconsistently with itsgatiions under international law with respect to $tate

or diplomatic immunity of a person or property othard State, unless the Court can first obtain the
cooperation of that third State for the waiverhe tmmunity.

2. The Court may not proceed with a request foresuler which would require the requested State
to act inconsistently with its obligations undeteimational agreements pursuant to which the cdrafen

a sending State is required to surrender a perfdhab State to the Court, unless the Court cast fir
obtain the cooperation of the sending State fogttimg of consent for the surrender.

Article 99
Execution of requests under articles 93 and 96

1. Requests for assistance shall be executedciordance with the relevant procedure under the
law of the requested State and, unless prohibitedugh law, in the manner specified in the request,
including following any procedure outlined there&in permitting persons specified in the requestdo b
present at and assist in the execution process.

2. In the case of an urgent request, the docunwnévidence produced in response shall, at the
request of the Court, be sent urgently.

3. Replies from the requested State shall berndtexl in their original language and form.



4. Without prejudice to other articles in this R arhere it is necessary for the successful executi
of a request which can be executed without any edsopy measures, including specifically the
interview of or taking evidence from a person owaduntary basis, including doing so without the
presence of the authorities of the requested Bty if it is essential for the request to be exed, and
the examination without modification of a publi¢cesor other public place, the Prosecutor may execut
such request directly on the territory of a Statéadlows:

€) When the State Party requested is a Statheotetritory of which the crime is alleged

to have been committed, and there has been a deégion of admissibility pursuant to article

18 or 19, the Prosecutor may directly execute sagluest following all possible consultations

with the requested State Party;

(b) In other cases, the Prosecutor may execute rgggiest following consultations with the
requested State Party and subject to any reasonahtitions or concerns raised by that State Party.
Where the requested State Party identifies probiegitisthe execution of a request pursuant to
this subparagraph it shall, without delay, consiitlh the Court to resolve the matter.

5. Provisions allowing a person heard or examibgdthe Court under article 72 to invoke
restrictions designed to prevent disclosure of idemtial information connected with national seturi
shall also apply to the execution of requests $sistance under this article.

Article 100
Costs

1. The ordinary costs for execution of requestthénterritory of the requested State shall be &orn
by that State, except for the following, which $twe borne by the Court:

(a) Costs associated with the travel and secofitwitnesses and experts or the transfer

under article 93 of persons in custody;

(b) Costs of translation, interpretation and tcaipsion;

(c) Travel and subsistence costs of the judgesPtiosecutor, the Deputy Prosecutors, the

Registrar, the Deputy Registrar and staff of amgaarof the Court;
(d) Costs of any expert opinion or report requiéste the Court;
(e) Costs associated with the transport of a petsging surrendered to the Court by a
custodial State; and
(f) Following consultations, any extraordinary coshat may result from the execution of a
request.
2. The provisions of paragraph 1 shall, as apjmtgrapply to requests from States Parties to the
Court. In that case, the Court shall bear the amicosts of execution.

Article 101
Rule of speciality

1. A person surrendered to the Court under thatugt shall not be proceeded against, punished or
detained for any conduct committed prior to sure¥ndther than the conduct or course of conducthvhi
forms the basis of the crimes for which that perisas been surrendered.

2. The Court may request a waiver of the requirgmef paragraph 1 from the State which
surrendered the person to the Court and, if nepgsdee Court shall provide additional information
accordance with article 91. States Parties shai lthe authority to provide a waiver to the Courtl a
should endeavour to do so.

Article 102
Use of terms

For the purposes of this Statute:

€) "surrender" means the delivering up of a petspa State to the Court, pursuant to this
Statute.
(b) "extradition" means the delivering up of agmer by one State to another as provided by

treaty, convention or national legislation.



Part X. Enforcement

Article 103
Role of States in enforcement of sentences of impanment
1. €) A sentence of imprisonment shall be seiveal State designated by the Court from a
list of States which have indicated to the Couweirthvillingness to accept sentenced persons.
(b) At the time of declaring its willingness tocapt sentenced persons, a State may attach

conditions to its acceptance as agreed by the @odrin accordance with this Part.
(c) A State designated in a particular case smamptly inform the Court whether it
accepts the Court's designation.

2. (a) The State of enforcement shall notify @eurt of any circumstances, including the
exercise of any conditions agreed under paragrapthith could materially affect the terms or
extent of the imprisonment. The Court shall be giaeleast 45 days' notice of any such known
or foreseeable circumstances. During this peribed,State of enforcement shall take no action
that might prejudice its obligations under artitle.

(b) Where the Court cannot agree to the circunestmmeferred to in subparagraph (a), it
shall notify the State of enforcement and proceestcordance with article 104, paragraph 1.

3. In exercising its discretion to make a desigmatinder paragraph 1, the Court

shall take into account the following:
(a) The principle that States Parties should stteaesponsibility for enforcing sentences

of imprisonment, in accordance with principles qéigable distribution, as provided in the Rules
of Procedure and Evidence;

(b) The application of widely accepted internasibrireaty standards governing the
treatment of prisoners;

(c) The views of the sentenced person;
(d) The nationality of the sentenced person;
(e) Such other factors regarding the circumstanédise crime or the person sentenced, or
the effective enforcement of the sentence, as neapgpropriate in designating the State of
enforcement.

4, If no State is designated under paragraphelsémtence of imprisonment shall be served in a

prison facility made available by the host State,accordance with the conditions set out in the
headquarters agreement referred to in article Bagoaph 2. In such a case, the costs arising ottieof
enforcement of a sentence of imprisonment shatidsae by the Court.

Article 104
Change in designation of State of enforcement
1. The Court may, at any time, decide to tranafeentenced person to a prison of another State.
2. A sentenced person may, at any time, apphhéoGourt to be transferred from the State of
enforcement.
Article 105

Enforcement of the sentence

1. Subject to conditions which a State may haeeifipd in accordance with article 103, paragraph
1 (b), the sentence of imprisonment shall be bimdin the States Parties, which shall in no caseifgnod
it.

2. The Court alone shall have the right to decideapplication for appeal and revision. The State
of enforcement shall not impede the making of arshsapplication by a sentenced person.

Article 106
Supervision of enforcement of sentences and conditis of imprisonment

1. The enforcement of a sentence of imprisonmleall e subject to the supervision of the Court
and shall be consistent with widely accepted irgtgomal treaty standards governing treatment of
prisoners.



2. The conditions of imprisonment shall be govdrbg the law of the State of enforcement and
shall be consistent with widely accepted intermaldreaty standards governing treatment of prisgne
in no case shall such conditions be more or legsufable than those available to prisoners congiofe
similar offences in the State of enforcement.

3. Communications between a sentenced persorhar@ddurt shall be unimpeded and confidential.

Article 107
Transfer of the person upon completion of sentence

1. Following completion of the sentence, a persbn is not a national of the State of enforcement
may, in accordance with the law of the State obmr@ment, be transferred to a State which is othlige
receive him or her, or to another State which agteeeceive him or her, taking into account anghes

of the person to be transferred to that State sgrtlee State of enforcement authorizes the person

to remain in its territory.

2. If no State bears the costs arising out ofsfieming the person to another State pursuant to
paragraph 1, such costs shall be borne by the Court
3. Subject to the provisions of article 108, tha&t& of enforcement may also, in accordance wath it

national law, extradite or otherwise surrendergheson to a State which has requested the extaditi
surrender of the person for purposes of trial doreement of a sentence.

Article 108
Limitation on the prosecution or punishment of othe offences

1. A sentenced person in the custody of the Stfagaforcement shall not be subject to prosecution
or punishment or to extradition to a third Stateday conduct engaged in prior to that personveisi

to the State of enforcement, unless such prosegytimishment or extradition has been approvedby t
Court at the request of the State of enforcement.

2. The Court shall decide the matter after hatiegrd the views of the sentenced person.

3. Paragraph 1 shall cease to apply if the seateperson remains voluntarily for more than 30
days in the territory of the State of enforcemeittrahaving served the full sentence imposed by the
Court, or returns to the territory of that Stateeahaving left it.

Article 109
Enforcement of fines and forfeiture measures

1. States Parties shall give effect to fines ofeftures ordered by the Court under Part 7, withou
prejudice to the rights of bona fide third partiaad in accordance with the procedure of theiromadi
law.

2. If a State Party is unable to give effect tooagter for forfeiture, it shall take measures tcoreer
the value of the proceeds, property or assets edday the Court to be forfeited, without prejudioehe
rights of bona fide third parties.

3. Property, or the proceeds of the sale of reapgrty or, where appropriate, the sale of other
property, which is obtained by a State Party assalt of its enforcement of a judgement of the €our
shall be transferred to the Court.

Article 110
Review by the Court concerning reduction of sentere

1. The State of enforcement shall not releasepéiison before expiry of the sentence pronounced
by the Court.

2. The Court alone shall have the right to deedg reduction of sentence, and shall rule on the
matter after having heard the person.

3. When the person has served two thirds of thd@esee, or 25 years in the case of life
imprisonment, the Court shall review the sentemceldtermine whether it should be reduced. Such a
review shall not be conducted before that time.

4. In its review under paragraph 3, the Court meahuce the sentence if it finds that one or more of
the following factors are present:



(a) The early and continuing willingness of thegom to cooperate with the Court in its
investigations and prosecutions;
(b) The voluntary assistance of the person in kmglthe enforcement of the judgements
and orders of the Court in other cases, and iriqudat providing assistance in locating assets
subject to orders of fine, forfeiture or reparatwnich may be used for the benefit of victims; or
(c) Other factors establishing a clear and sigaift change of circumstances sufficient to
justify the reduction of sentence, as providechaRules of Procedure and Evidence.
5. If the Court determines in its initial reviewder paragraph 3 that it is not appropriate to cedu
the sentence, it shall thereafter review the qomsif reduction of sentence at such intervals gmdying
such criteria as provided for in the Rules of Pdure and Evidence.

Article 111
Escape

If a convicted person escapes from custody and fthe State of enforcement, that State may, after
consultation with the Court, request the persom'sesder from the State in which the person istkdta
pursuant to existing bilateral or multilateral amgaments, or may request that the Court seek tisope
surrender, in accordance with Part 9. It may ditleat the person be delivered to the State in whihr

she was serving the sentence or to another Stsignaéed by the Court.

Part XI. Assembly of states parties

Article 112
Assembly of States Parties

1. An Assembly of States Parties to this Statsitbereby established. Each State Party shall have
one representative in the Assembly who may be apaaiad by alternates and advisers. Other States
which have signed this Statute or the Final Act inaybservers in the Assembly.

2. The Assembly shall:

€) Consider and adopt, as appropriate, recommiendaif the Preparatory Commission;

(b) Provide management oversight to the Presidetiey Prosecutor and the Registrar
regarding the administration of the Court;

(c) Consider the reports and activities of thedBwr established under paragraph 3 and take

appropriate action in regard thereto;
(d) Consider and decide the budget for the Court;
(e) Decide whether to alter, in accordance witltlar36, the number of judges;
® Consider pursuant to article 87, paragraphanfi 7, any question relating to non-
cooperation;
(9) Perform any other function consistent withstiSitatute or the Rules of Procedure and
Evidence.
3. €) The Assembly shall have a Bureau congistina President, two Vice-Presidents and
18 members elected by the Assembly for three-yerand.
(b) The Bureau shall have a representative clamataking into account, in particular,
equitable geographical distribution and the ademjugresentation of the principal legal systems
of the world.
(c) The Bureau shall meet as often as necessaratlleast once a year. It shall assist the
Assembly in the discharge of its responsibilities.
4. The Assembly may establish such subsidiary dsodis may be necessary, including an
independent oversight mechanism for inspectionjuati@n and investigation of the Court, in order to
enhance its efficiency and economy.

5. The President of the Court, the Prosecutor #ued Registrar or their representatives may
participate, as appropriate, in meetings of theeAgsy and of the Bureau.
6. The Assembly shall meet at the seat of the Gmuat the Headquarters of the United Nations

once a year and, when circumstances so requird,dpacial sessions. Except as otherwise specified i
this Statute, special sessions shall be convendldebBureau on its own initiative or at the requefsine
third of the States Parties.



7. Each State Party shall have one vote. Eveprteshall be made to reach decisions by consensus
in the Assembly and in the Bureau. If consensusi@ibe reached, except as otherwise provided in the
Statute:
€) Decisions on matters of substance must beocapgrby a two-thirds majority of those
present and voting provided that an absolute ntgjofiStates Parties constitutes the quorum for
voting;
(b) Decisions on matters of procedure shall beridky a simple majority of States Parties
present and voting.
8. A State Party which is in arrears in the paynhodiits financial contributions towards the costs
the Court shall have no vote in the Assembly anth& Bureau if the amount of its arrears equals or
exceeds the amount of the contributions due froiorithe preceding two full years. The Assembly may
nevertheless, permit such a State Party to votieeirAssembly and in the Bureau if it is satisfibdttthe
failure to pay is due to conditions beyond the cardf the State Party.
9. The Assembly shall adopt its own rules of pduce.
10. The official and working languages of the Asbly shall be those of the General Assembly of
the United Nations.

Part XII. Financing

Article 113
Financial Regulations

Except as otherwise specifically provided, all finial matters related to the Court and the meetoigs
the Assembly of States Parties, including its Buraad subsidiary bodies, shall be governed by this
Statute and the Financial Regulations and Ruleptaddy the Assembly of States Parties.

Article 114
Payment of expenses

Expenses of the Court and the Assembly of StateieBPaincluding its Bureau and subsidiary bodies,
shall be paid from the funds of the Court.

Article 115
Funds of the Court and of the Assembly of States P#&es

The expenses of the Court and the Assembly of SRaeties, including its Bureau and subsidiary ésdi
as provided for in the budget decided by the Asdgnolb States Parties, shall be provided by the
following sources:

€) Assessed contributions made by States Parties;

(b) Funds provided by the United Nations, subjedhe approval of the General Assembly,

in particular in relation to the expenses incumleé to referrals by the Security Council.

Article 116
Voluntary contributions

Without prejudice to article 115, the Court mayeige and utilize, as additional funds, voluntary
contributions from Governments, international oiigations, individuals, corporations and other it
in accordance with relevant criteria adopted byAbsembly of States Parties.

Article 117
Assessment of contributions

The contributions of States Parties shall be asdeissaccordance with an agreed scale of assessment
based on the scale adopted by the United Natiangsfoegular budget and adjusted in accordanck wit
the principles on which that scale is based.



Article 118
Annual audit

The records, books and accounts of the Court, dieguits annual financial statements, shall be teddi
annually by an independent auditor.

Part XIIl. Final clauses

Article 119
Settlement of disputes
1. Any dispute concerning the judicial functiorfgtte Court shall be settled by the decision of the
Court.
2. Any other dispute between two or more StatetdRarelating to the interpretation or application

of this Statute which is not settled through negjains within three months of their commencemeastish
be referred to the Assembly of States Parties. Ass=mbly may itself seek to settle the dispute ay m
make recommendations on further means of settleroénthe dispute, including referral to the
International Court of Justice in conformity withet Statute of that Court.

Article 120
Reservations

No reservations may be made to this Statute.

Article 121
Amendments

1. After the expiry of seven years from the enip force of this Statute, any State Party may
propose amendments thereto. The text of any propasendment shall be submitted to the Secretary-
General of the United Nations, who shall promptiguate it to all States Parties.

2. No sooner than three months from the date tification, the Assembly of States Parties, at its
next meeting, shall, by a majority of those presert voting, decide whether to take up the propddsd
Assembly may deal with the proposal directly orwame a Review Conference if the issue involved so
warrants.

3. The adoption of an amendment at a meeting efAtsembly of States Parties or at a Review
Conference on which consensus cannot be reachldeshare a two-thirds majority of States Parties.
4, Except as provided in paragraph 5, an amendstetdit enter into force for all States Parties one

year after instruments of ratification or acceptahave been deposited with the Secretary-Genethkof
United Nations by seven-eighths of them.

5. Any amendment to articles 5, 6, 7 and 8 of Btistute shall enter into force for those States
Parties which have accepted the amendment oneaftearthe deposit of their instruments of ratifioat

or acceptance. In respect of a State Party whishniod accepted the amendment, the Court shall not
exercise its jurisdiction regarding a crime covebgdhe amendment when committed by that

State Party's nationals or on its territory.

6. If an amendment has been accepted by sevetheigifi States Parties in accordance with
paragraph 4, any State Party which has not accéipge@imendment may withdraw from this Statute with
immediate effect, notwithstanding article 127, gaaph 1, but subject to article 127, paragraphy2, b
giving notice no later than one year after theyemtto force of such amendment.

7. The Secretary-General of the United Nationdl siv@ulate to all States Parties any amendment
adopted at a meeting of the Assembly of Statesd3ant at a Review Conference.

Article 122
Amendments to provisions of an institutional nature

1. Amendments to provisions of this Statute whaérle of an exclusively institutional nature,
namely, article 35, article 36, paragraphs 8 anart®le 37, article 38, article 39, paragraphgirst(two
sentences), 2 and 4, article 42, paragraphs 4 aoti@le 43, paragraphs 2 and 3, and articles 8444
and 49, may be proposed at any time, notwithstanditicle 121, paragraph 1, by any State Party. The



text of any proposed amendment shall be submitietthé Secretary-General of the United Nations or
such other person designated by the Assembly désStaarties who shall promptly circulate it to all
States Parties and to others participating in tbeefbly.

2. Amendments under this article on which consemsnnot be reached shall be adopted by the
Assembly of States Parties or by a Review Conferghyg a twothirds majority of States Parties. Such
amendments shall enter into force for all Statetid®asix months after their adoption by the Assigmb
or, as the case may be, by the Conference.

Article 123
Review of the Statute

1. Seven years after the entry into force of 8tetute the Secretary-General of the United Nations
shall convene a Review Conference to consider angndments to this Statute. Such review may
include, but is not limited to, the list of crimesentained in article 5. The Conference shall benape
those participating in the Assembly of States Bardind on the same conditions.

2. At any time thereafter, at the request of aeSParty and for the purposes set out in paragtaph
the Secretary-General of the United Nations shlbhn approval by a majority of States Parties, earv

a Review Conference.

3. The provisions of article 121, paragraphs 3,tehall apply to the adoption and entry into force
of any amendment to the Statute considered at Re&vonference.

Article 124
Transitional Provision

Notwithstanding article 12, paragraphs 1 and 2taéeSon becoming a party to this Statute, mayadecl
that, for a period of seven years after the enity force of this Statute for the State conceritedpes
not accept the jurisdiction of the Court with resp® the category of crimes referred to in art@lehen

a crime is alleged to have been committed by iteonals or on its territory. A declaration undeisth
article may be withdrawn at any time. The provisiaf this article shall be reviewed at the Review
Conference convened in accordance with article pagagraph 1.

Article 125
Signature, ratification, acceptance, approval or acession

1. This Statute shall be open for signature bys#dites in Rome, at the headquarters of the Food
and Agriculture Organization of the United Natioog,17 July 1998. Thereatfter, it shall remain ofmen
signature in Rome at the Ministry of Foreign Affaof Italy until 17 October 1998. After that datiee
Statute shall remain open for signature in New YatkUnited Nations Headquarters, until 31 December
2000.

2. This Statute is subject to ratification, acesge or approval by signatory States. Instrumehts o
ratification, acceptance or approval shall be diépdsvith the Secretary-General of the United Nagio
3. This Statute shall be open to accession b$talles. Instruments of accession shall be deposited

with the Secretary-General of the United Nations.

Article 126
Entry into force

1. This Statute shall enter into force on thet fiftgy of the month after the 60th day following the
date of the deposit of the 60th instrument of i@difon, acceptance, approval or accession with the
Secretary-General of the United Nations.

2. For each State ratifying, accepting, approwingcceding to this Statute after the deposit ef th
60th instrument of ratification, acceptance, appt@r accession, the Statute shall enter into forc¢he
first day of the month after the 60th day followitige deposit by such State of its instrument of
ratification, acceptance, approval or accession.



Article 127
Withdrawal

1. A State Party may, by written notification aglsked to the Secretary-General of the United
Nations, withdraw from this Statute. The withdrawhhll take effect one year after the date of pasf

the notification, unless the notification specifeekater date.

2. A State shall not be discharged, by reasonsofvithdrawal, from the obligations arising from
this Statute while it was a Party to the Statutejuding any financial obligations which may have
accrued. Its withdrawal shall not affect any coagien with the Court in connection with criminal
investigations and proceedings in relation to whioh withdrawing State had a duty to cooperate and
which were commenced prior to the date on whichvliedrawal became effective, nor shall it prejudic

in any way the continued consideration of any matfeich was already under consideration by the Cour
prior to the date on which the withdrawal becanfeative.

Article 128
Authentic texts

The original of this Statute, of which the Arab@hinese, English, French, Russian and Spanish deets
equally authentic, shall be deposited with the &eacy-General of the United Nations, who shall send
certified copies thereof to all States.

Inwitness whereothe undersigned, being duly authorized theretohieyr respective Governments, have
signed this Statute.

Doneat Rome, this 17th day of July 1998.



Priloha 2: Now definovany zIa&in agrese

Resolution RC/Res.8'
Adopted at the 13th plenary meeting, on 11 Jun® 20§ consensus.

RC/Res.6
The Crime of Aggression

The Review Conference,

Recallingparagraph 1 of article 12 of the Rome Statute,

Recallingparagraph 2 of article 5 of the Rome Statute,

Recallingalso paragraph 7 of resolution F, adopted by th@edrNations Diplomatic Conference of
Plenipotentiaries on the Establishment of an Igomal Criminal Court on 17 July 1998,

Recalling further resolution ICC-ASP/1/Res.1 on the contipuif work in respect of the crime of
aggression, anelxpressing its appreciatiaio the Special Working Group on the Crime of Aggies for
having elaborated proposals on a provision on timeecof aggression,

Taking noteof resolution ICC-ASP/8/Res.6, by which the Assembf States Parties forwarded
proposals on a provision on the crime of aggresidhe Review Conference for its consideration,
Resolvedo activate the Court’s jurisdiction over the crimfeaggression as early as possible,

1. Decidesto adopt, in accordance with article 5, paragrapbfZhe Rome Statute of the International
Criminal Court (hereinafter: “the Statute”) the amdeents to the Statute contained in annex | of the
present resolution, which are subject to ratifmatdr acceptance and shall enter into force inraecwe
with article 121, paragraph 5; and notes that aayeSParty may lodge a declaration referred taticla
15 bis prior to ratification or acceptance;

2. Also decideso adopt the amendments to the Elements of Crimetaimed in annex Il of the present
resolution;

3. Also decidesto adopt the understandings regarding the inteapogt of the abovementioned
amendments contained in annex Il of the presesttinéion;

4. Further decidego review the amendments on the crime of aggressopn years after the beginning
of the Court’s exercise of jurisdiction;

5. Calls uponall States Parties to ratify or accept the amendsneontained in annex I.

Annex |
Amendments to the Rome Statute of the Internatio@iminal Court on the Crime of Aggression

1. Article 5, paragraph 2, of the Statute is dedete
2. The following text is inserted after article Btloe Statute:

Article 8 bis
Crime of aggression

1. For the purpose of this Statute, “crime of aggion” means the planning, preparation, initiation
or execution, by a person in a position effectivielyexercise control over or to direct the politica
military action of a State, of an act of aggressidrich, by its character, gravity and scale, couss a
manifest violation of the Charter of the United ias.

2. For the purpose of paragraph 1, “act of aggmassneans the use of armed force by a State
against the sovereignty, territorial integrity aslipcal independence of another State, or in atheo
manner inconsistent with the Charter of the Unidations. Any of the following acts, regardless of a

215 Resolution RC/Res[6nline]. International Criminal Court [cit. 20112-10]. Dostupny z WWW:
<http://www.icc-cpi.int/iccdocs/asp_docs/ResoluitiRC-Res.6-ENG.pdf>.



declaration of war, shall, in accordance with Udhitdations General Assembly resolution 3314 (XXIX)
of 14 December 1974, qualify as an act of aggressio
a) The invasion or attack by the armed forces $fade of the territory of another State, or
any military occupation, however temporary, resgjtfrom such invasion or attack, or any
annexation by the use of force of the territorapnbther State or part thereof;

b) Bombardment by the armed forces of a Statenagjttie territory of another State or the
use of any weapons by a State against the terutioapother State;

C) The blockade of the ports or coasts of a $tatihe armed forces of another State;

d) An attack by the armed forces of a State orlahd, sea or air forces, or marine and air
fleets of another State;

e) The use of armed forces of one State whichvilren the territory of another State with

the agreement of the receiving State, in contrawentf the conditions provided for in the
agreement or any extension of their presence ih $eicitory beyond the termination of the
agreement;

f) The action of a State in allowing its territpnwhich it has placed at the disposal of
another State, to be used by that other Stateeigreprating an act of aggression against a third
State;

s)] The sending by or on behalf of a State of arnbeshds, groups, irregulars or
mercenaries, which carry out acts of armed forcairesy another State of such gravity as to
amount to the acts listed above, or its substaimi@lvement therein.

3. The following text is inserted after article dbthe Statute:

Article 15bis
Exercise of jurisdiction over the crime of aggressin
(State referral, proprio motuy

1. The Court may exercise jurisdiction over thiener of aggression in accordance with article 13,
paragraphs (a) and (c), subject to the provisidikie article.

2. The Court may exercise jurisdiction only wigspect to crimes of aggression committed one
year after the ratification or acceptance of themagments by thirty States Parties.

3. The Court shall exercise jurisdiction over thiene of aggression in accordance with this article
subject to a decision to be taken after 1 Janudty Dy the same majority of States Parties axjisired

for the adoption of an amendment to the Statute.

4. The Court may, in accordance with article 2&reise jurisdiction over a crime of aggression,
arising from an act of aggression committed by ateSParty, unless that State Party has previously
declared that it does not accept such jurisdictignlodging a declaration with the Registrar. The
withdrawal of such a declaration may be effectedmt time and shall be considered by the StateyPart
within three years.

5. In respect of a State that is not a party i® $tatute, the Court shall not exercise its jucisoin
over the crime of aggression when committed by $tate’s nationals or on its territory.
6. Where the Prosecutor concludes that thereéssonable basis to proceed with an investigation

in respect of a crime of aggression, he or shd fitsilascertain whether the Security Council hzde a
determination of an act of aggression committedhayState concerned. The Prosecutor shall notdy th
Secretary-General of the United Nations of theasitn before the Court, including any relevant
information and documents.

7. Where the Security Council has made such ardetation, the Prosecutor may proceed with the
investigation in respect of a crime of aggression.
8. Where no such determination is made within sienths after the date of notification, the

Prosecutor may proceed with the investigation gpeet of a crime of aggression, provided that ttee P
Trial Division has authorized the commencementefinvestigation in respect of a crime of aggressio
in accordance with the procedure contained in lartis, and the Security Council has not decided
otherwise in accordance with article 16.

9. A determination of an act of aggression by ayan outside the Court shall be without prejudice
to the Court’s own findings under this Statute.
10. This article is without prejudice to the pighs relating to the exercise of jurisdiction with

respect to other crimes referred to in article 5.



4. The following text is inserted after article Bis of the Statute:

Article 15ter
Exercise of jurisdiction over the crime of aggressin
(Security Council referral)

1. The Court may exercise jurisdiction over thiener of aggression in accordance with article 13,
paragraph (b), subject to the provisions of thiia:

2. The Court may exercise jurisdiction only wigspect to crimes of aggression committed one
year after the ratification or acceptance of themagdments by thirty States Parties.

3. The Court shall exercise jurisdiction over thiene of aggression in accordance with this article

subject to a decision to be taken after 1 Janudty Dy the same majority of States Parties asjisired

for the adoption of an amendment to the Statute.

4, A determination of an act of aggression by ayan outside the Court shall be without prejudice
to the Court’s own findings under this Statute.
5. This article is without prejudice to the prawiss relating to the exercise of jurisdiction with

respect to other crimes referred to in article 5.
5. The following text is inserted after article 2&ragraph 3, of the Statute:

3bis. Inrespect of the crime of aggression, the prowusiof this article shall apply only to persons in a
position effectively to exercise control over ordioect the political or military action of a State

6. The first sentence of article 9, paragraph 1thef Statute is replaced by the following
sentence:

1. Elements of Crimes shall assist the Court @nitherpretation and application of articles 687,
and 8bis.

7. The chapeau of article 20, paragraph 3, of ttede is replaced by the following
paragraph; the rest of the paragraph remains unaedh

3. No person who has been tried by another courddnduct also proscribed
under article 6, 7, 8 orl@is shall be tried by the Court with respect to thesam
conduct unless the proceedings in the other court:

Annex Il

Amendments to the Elements of Crimes

Article 8 bis

Crime of aggression
Introduction
1. It is understood that any of the acts refetceth article 8bis, paragraph 2, qualify as an act of
aggression.
2. There is no requirement to prove that the pgeafsr has made a legal evaluation as to whether
the use of armed force was inconsistent with tharteh of the United Nations.
3. The term “manifest” is an objective qualifiaati
4, There is no requirement to prove that the pempm has made a legal evaluation as to the

“manifest” nature of the violation of the Chartditioe United Nations.

Elements
1. The perpetrator planned, prepared, initiateeixecuted an act of aggression.
2. The perpetrator was a person in a positioncefiely to exercise control over or to direct the

political or military action of the State which camited the act of aggression.



3. The act of aggression — the use of armed fbyca State against the sovereignty, territorial
integrity or political independence of another 8tair in any other manner inconsistent with ther@hna

of the United Nations — was committed.

4, The perpetrator was aware of the factual cistantes that established that such a use of armed
force was inconsistent with the Charter of the ethiNations.

5. The act of aggression, by its character, gyaaitd scale, constituted a manifest violation ef th
Charter of the United Nations.

6. The perpetrator was aware of the factual cistances that established such a manifest violation
of the Charter of the United Nations.

Annex 1l

Understandings regarding the amendments to the Rd&t&tute of the International Criminal Court on
the Crime of Aggression

Referrals by the Security Council

1. It is understood that the Court may exercigésgiction on the basis of a Security Council
referral in accordance with article 13, paragraph 6f the Statute only with respect to crimes of
aggression committed after a decision in accordavitle article 15ter, paragraph 3, is taken, and one
year after the ratification or acceptance of themagments by thirty States Parties, whichever & lat

2. It is understood that the Court shall exergisesdiction over the crime of aggression on the
basis of a Security Council referral in accordanié article 13, paragraph (b), of the Statutespective

of whether the State concerned has accepted the'Cpuisdiction in this regard.

Jurisdiction ratione temporis

3. It is understood that in case of article 13rageaph (a) or (c), the Court may exercise its
jurisdiction only with respect to crimes of aggiesscommitted after a decision in accordance with
article 15bis, paragraph 3, is taken, and one year after thiécadion or acceptance of the amendments
by thirty States Parties, whichever is later.

Domestic jurisdiction over the crime of aggression

4. It is understood that the amendments that addies definition of the act of aggression and the
crime of aggression do so for the purpose of thasuEe only. The amendments shall, in accordante wi
article 10 of the Rome Statute, not be interpreasdimiting or prejudicing in any way existing or
developing rules of international law for purposéser than this Statute.

5. It is understood that the amendments shalbadbterpreted as creating the right or obligatmn
exercise domestic jurisdiction with respect to enad aggression committed by another State.

Other understandings

6. It is understood that aggression is the mastse and dangerous form of the illegal use oféorc
and that a determination whether an act of aggredsas been committed requires consideration of all
the circumstances of each particular case, inctudime gravity of the acts concerned and their
consequences, in accordance with the Charter dftlited Nations.

7. It is understood that in establishing whetherat of aggression constitutes a manifest vialatio
of the Charter of the United Nations, the three ponents of character, gravity and scale must be
sufficient to justify a “manifest” determination.oNone component can be significant enough to gatisf
the manifest standard by itself.



Resumé

The Recent Development of International Criminal Jstice and the Newly Defined
Crime of Aggression

The purpose of the thesis is to discuss and andlyserelatively recently
established international institution in terms tsf proposed role as the guardian of the
international criminal justice. The creation of tmernational Criminal Court was a
message of the international community to all guwesperpetrators of crimes under
international law that they cannot rely on theitio@al immunities anymore and in case
of a committed crime they will be brought beforstjoe and bear responsibility for
their behaviour. Thus the aim of my research isatalyse, whether the Court is
successful in accomplishing its purpose.

The thesis is composed of eight chapters, eachesh tdealing with different
aspects of the Court’'s characteristics. Firstlg, ¢circumstances are introduced that led
the international community to the idea of a systedevelopment of the international
criminal law. During the twentieth century sevesuations of mass violation of
fundamental human rights occurred that requiregrimational judiciary solutions. After
the World War Il the military tribunals in Nuremigeand Tokyo were established,
followed after long forty years by the Internatib@&riminal Tribunal for the former
Yugoslavia and the International Criminal Tribuf@at Rwanda. Subsequently several
courts were created that combined the elementatdmal and international law. The
passage argues that based on the experiences dondbd creation of a permanent
International Criminal Court arose.

Furthermore the content of the Rome Statute isudsed. This open
international treaty was accepted in 1998 and @urgls of obtaining the required
amount of ratifications it entered into force in020 The text explains the jurisdiction of
the Court that at the time covers genocide, criagggnst humanity and war crimes. It
concerns the complementarity principle, which medhat if a crime defined in the
Statute is committed, primarily responsible for tiieal with the perpetrator is the
relevant state. Only under condition that it is capable of guaranteeing a fair trial, the
Court initiates the investigation. The jurisdictioh the Court respects the territorial
principle and the principle of active personalifihat means the Court can initiate an
investigation if the perpetrator is a national aftate party or the crime was committed
on the territory of the state party. The invesimatcan be initiated by an independent
prosecutor or by a state party, and only the UNuBgcCouncil has the right to initiate
investigation of crimes committed in a non-pargtet



The chapter four discusses the relevant argumentheo states that are in
opposition of the Court because of concerns giassible political manipulation. Three
of the five UN Security Council permanent membadsrbt join the agreement and at
least in the case of the USA the main reason ferishthe eventual abuse of the Court
against American forces abroad, based on thedealiprinciple. However, the existing
experience does not confirm the concerns. Moreawecritical analysis of the
advantages and disadvantages of the Rome Stalis@dpbased on the arguments that
are most often used by its critics and supporters.

Next chapter provides an insight into the currenestigations of the Court, in
particular in five African countries. Above all thext focuses on the circumstances and
procedure of two interesting cases that conceriCtiregyolese warlord Thomas Lubanga
and the issue of an arrest warrant for the curBeranese president Omar Al-Bashir.
Furthermore the chapter concentrates on the tuati Kenya and other countries
possibly relevant to opening of investigation. Text chapter then analyses from the
constitutional point of view reasons for the lad¢ifrcation of the Rome Statute in the
Czech Republic.

The content of the last chapter is devoted to &éveew conference in Kampala
and the new definition of the Crime of Aggressibattwas accepted by the state parties
and should be activated after 2017. The analysith@famendment concentrates on
problems resulting from the narrow jurisdictiontbé new crime and the role of the UN
Security Council in its exercise.

Based on the overall analyses from the previouptehs it is appropriate to
conclude that although the Court is at the timeaid to investigate every committed
crimes under international law in a universal vieis, establishment has contributed
substantially to reduce the deficit of justice e international criminal law. The moral
essence of the Court is the conviction that thee/alf a human life is equal no matter
the place or culture. One of the biggest ambitiointhe Statute is the achievement of a
universal jurisdiction. To date more than one fudlfall states in the world are state
parties of the Statute. It would be of a significamportance for the future if the USA
and other influential states joined as well, folemvby others. With strong support of
the international community would the Internatio@aiminal Court become a unique
institution that contributes meaningfully to the ilding and development of
international criminal justice.
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