Abstrakt

Tématem této disertacni prace je vécnd jurisdikce Mezinarodniho trestniho soudu
(MTS). Takové ciny jako agrese, genocida, zloCiny proti lidskosti a valecné zlociny,
které byly mezinarodnim pravem rozpoznany. Tyto zloCiny neporusuji pouze urcitd prava,
nybrz ohrozuji celé mezinarodni spoleCenstvi, mir, bezpecnost a blaho lidstva. Proto je
nezbytné, aby existovalo pfesné hmotnépravni vymezeni téchto zavaznych c¢inti a byl
otazkach vSak vramci mezinadrodniho spoleCenstvi neni jednoduché nalézt vSeobecny
konsenzus. V oblasti trestniho prava neni velky prostor pro internacionalizaci, nebot’ dané
odvétvi prava je tradicn¢ povazovano za dilezitou soucdst ndrodni suverenity. Cesta
k ustanoveni Mezinarodniho trestniho soudu, ktery piedstavuje viibec prvni staly mezinarodni
trestni soudni organ, proto nebyla jednoduchd, stejné tak nebylo jednoduché ani definovani
Ctyt zlo¢inl spadajicich do jeho vécné jurisdikce.

Prace zkouméa konkrétni ustanoveni Statutu MTS, tzv. Rimského statutu, ktera
predstavuji hmotnépravni vymezeni zlo¢inu genocidy (€l. 6), zlo¢inl proti lidskosti (El. 7),
valeénych zlocind (¢l. 8) a ,,zcela nového* zloCinu agrese (¢l. 8 bis), tedy ustanoveni
zakladajici jurisdikci Soudu ratione materiae. Mezinarodni trestni pravo lze povazovat za
relativné mladé odvétvi prava, které se progresivné rozviji a nabizi Siroké moznosti
védeckého badani. Stavajici definice téchto Ctyf zloCinli podle mezinarodniho prava zatim
nejsou bezchybné, urcitd revize by v budoucnu méla byt u€inéna, proto se zde otevira prostor
pro navrhy de lege ferenda. Disertace se nezabyva jurisdikci ratione temporis ani ratione
personae. Procesni otazky rovnéz nejsou primarnim predmétem této prace.

Disertacni prace si klade nasledujici cile: 1) poskytnout uceleny obrazek o dosavadnim
vyvoji pokud jde o definice ¢tyf zakladnich zlo€inti; 2) shrnout historické a politické pozadi;
3) prozkoumat hmotnépravni ustanoveni Statutu — provést dikladnou analyzu, poskytnout
poskytnout historicko-pravni srovnani — porovnat piedchozi Gpravu piedevsim statuti ad hoc
mezinarodnich trestnich tribunaléi s odpovidajicimi ¢lanky Rimského statutu; 5) uéinit
vzajemné srovnani jednotlivych zloginti vramci Rimského statutu se zaméfenim na
individualni specifika, vypichnuti rozdill a rovnéZz poukdzéni na spolecné aspekty.; 6)
zhodnotit moznosti de lege ferenda, analyzovat zmény piijaté béhem revizni konference

v roce 2010 a 7) zrekapitulovat stézejni dosavadni judikaturu.



Prace by méla pomoci zodpovédét nckteré zékladni otazky, jako: Jsou relevantni
ustanoveni Rimského statutu pouhou kodifikaci oby&ejového mezinarodniho prava nebo se od
obyc¢ejového prava odlisuje? Odpovidaji veskerd ustanoveni potfebam moderni doby, nebo
jsou dnes jiz zastarald a obtizn¢ pouzitelnd? Napomaha MTS rozvoji mezinarodniho prava
trestniho? Je moZné definice zlo¢int v Rimském statutu povazovat za vysoce kvalitni pravni
text nebo vykazuji urcité nedostatky, jako jsou rozporuplnost, duplicita, vagnost nebo jsou
naopak pfili§ kazuistické? Byl text néjak ovlivnén potiebou nalezeni kompromisu? Jsou
definice Ctyi zakladnich zlo€ini vhodné pro praxi Soudu? Byla revizni konference Gspésna,
pokud jde o feseni soucasnych problémti hmotnépravnich ustanoveni, predevsim pak pokud
jde o definici agrese?

Mezinarodni trestni pravo v poslednich nékolika dekadach udé€lalo opravdu veliky
pokrok. Ziizeni MTS bylo klicovym okamzikem v historii mezinarodni trestni spravedlnosti.
Rimsky statut je nékdy povazovan za nejvétsi kodifikaci existujictho obyéejového
mezinarodniho prava. Statut ale s sebou piinasi nékteré dulezité inovace pro mezinarodni
pravo, vcetné nekterych novych definic zlo¢inli. Na druhou stranu vétSina definic je vcelku
rigidnich, coz znamena, ze néktera ustanoveni jiz nespliiuji pozadavky moderni doby a mohou
byt jednoduSe obchdzeny. Takzvana kodifikace rovnéz v nékterych ohledech nebyla
provedena priili§ systematicky, proto je mozné nalézt celou fadu piekryvajicich se ustanoveni.
Vyjednavani napfi¢c mnoha staty rovnéz negativné ovlivnilo kvalitu pravniho textu. MTS
nicméné jiz nékolik let funguje, coz predstavuje jednoznaény diikaz toho, ze Rimsky statut

Kazdy ze zloCint spadajicich do jurisdikce Soudu je v n¢jakém ohledu specificky.
Definice genocidy byla doslovné pievzata z Umluvy o genocidé pfijaté v roce 1948. Rimsky
statut potvrzuje, Zze genocida je svébytnym zlocinem vydélenym ze zloCinii proti lidskosti.
Umysl zni¢it chranénou skupinu lidi — zvlastni umysl pachatele (dolus specialis) — je tim
prvkem, ktery odliSuje genocidu od ostatnich zlo¢ind podle mezinarodniho prava. ZloCiny
proti lidskosti jsou zakotveny v ¢lanku 7 Rimského statutu. Tento &lanek je jedinecny kvili
tomu, Ze obsahuje zvlastni vysvétlujici odstavec, ktery ma pomoci pfi interpretaci nékterych
klicovych pojmi, jako jsou vyhlazovani, zotro€ovani, uceni, nucené téhotenstvi, perzekuce,
zlo¢in apartheidu, nedobrovolné mizeni osob a dal§i. Rimsky statut rovnéz potvrdil, Ze tzv.
»war nexus* jiz neni pro ucely stihdni zlo¢ind proti lidskosti vyZadovan. Valecné zlo¢iny na
druhou stranu samoziejm¢ musi byt spojeny s ozbrojenym konfliktem, mezinarodnim ¢i
vnitinim. Rimsky statut obsahuje s nejvétsi pravdépodobnosti nejobséhlejsi seznam vale¢nych

zlo€inul v historii, ktery vSak neni idedlné komponovan. Duplicita jednotlivych ustanoveni a



jejich vzajemné prekryvani proto neni v ¢lanku 8 neobvyklym jevem. ZlocCin agrese, a¢ nékdy
povazovan za vubec nejzavazngj$i krimindlni jedndni, je =ze Ctvefice zlocinl
Ptestoze byl zloCin agrese legaln€¢ vymezen v pribéhu revizni konference v roce 2010, MTS
jej stale nemtize stihat. Soud vii¢i nému bude moct vykonavat svou pravomoc nejdiive v roce
2017. Jeho definice je primarné inspirovana rezoluci Valného shromazdéni OSN 3314
(XXIX) ze 14. prosince 1974. Kombinuje v sobé zodpovédnost statu s individualni
zodpovédnosti jednotlivce. Rada bezpecnosti OSN ma ve vztahu k agresi specifické
postaveni. Je totiz opravnéna urcit, jestli byl ur¢itym statem spachan utocny ¢in nebo nikoli,
coz Cini situaci okolo tohoto zlo¢inu jesté¢ komplikovanéjsi. Je to predevsim nezavislost
Soudu, ktera tim muze byt ohrozena. Budouci diskuze o vymezeni zloCinu agrese tak jsou
ptirozené jesté ocekdvany.

Jak jiz bylo zminéno dfive, hmotnépravni definice téchto zlo€inG je hlavnim
predmétem studie. Nekteré zlocCiny, které nebyly zahrnuty do jurisdikce Soudu, tzv.
konvencionalni zlo¢iny, jsou v disertaéni praci rovnéz zminény. Ugelem bylo vytvofit uceleny
obrazek o vyvoji mezinarodniho trestniho prava.

Zaveér prace se snazi shrnout zjist€né poznatky, vyzdvihnout nejvice problematické
aspekty a navrhnout ur€ité moznosti pro budouci vyvoj. Pfestoze je zde obrovsky prostor pro
zlepseni, Rimsky statut miize byt povazovan za zakladni pramen sou¢asného mezinarodniho

prava trestniho.



Summary in English
The theme of this dissertation is the subject matter jurisdiction of the International

Criminal Court (ICC). Offences such as aggression, genocide, crimes against humanity and
war crimes, sometimes called the “core crimes”, are the most serious crimes ever indentified
under international law. These crimes do not violate only some particular rights, but they
threaten the whole international community, peace, security and well-being of the world.
Therefore it is essential to have a precise legal definition of these grave crimes and to
establish an effective judicial mechanism for prosecution of the most dangerous criminals.
However, it is not easy to find general consent on these matters among the international
community. There is not much space for internationalisation in the field of criminal law,
which was traditionally considered an important part of national sovereignty. Thus the path
towards establishment of the ICC, which is the first permanent international criminal judicial
body ever, was extremely difficult, as was definition of the four core crimes falling within its
jurisdiction.

This thesis scrutinises the concrete provisions of the ICC Statute, the “Rome Statute”,
which constitute substantive law by defining the crime of genocide (art. 6), crimes against
humanity (art. 7), war crimes (art. 8) and the “brand new” crime of aggression (art. 8bis) as
the Court’s jurisdiction ratione materiae. International criminal law can be considered a
relatively young branch of law, which is progressively developing and which offers broad
possibilities for research. The current legal definitions of the four crimes under international
law are not yet perfect, some revision should be made in the future, and therefore there is
room for proposals de lege ferenda in this respect. The thesis does not deal with the Court’s
jurisdiction ratione temporis, or ratione personae. Procedural issues are also not the primary
object.

The dissertation achieves the following objectives: 1) to provide a comprehensive
picture of the actual development of the definitions of the core crimes; 2) to summarise the
historical and political background; 3) to scrutinise the Statute’s substantive law provisions —
to carry out an in-depth analysis, provide proper interpretation of these provisions, define the
relevant terms and point out the most problematic issues; 4) to provide a historical-legal
comparison (compare the former provisions mainly of the ad hoc international criminal
tribunals™ statutes with the relevant articles of the Rome Statute); 5) to make a mutual
comparison of the particular crimes within the Rome Statute, focus on the individual

specifics, point out the differences and also mention some common aspects; 6) to assess



possibilities de lege ferenda, analyse the changes made during the Review Conference in
2010; and 7) to sum up the actual case law.

The thesis should help to answer some basic questions, like: Are the relevant
provisions of the Rome Statute in fact just a codification of the customary international law or
are there some differences? Do all relevant articles correspond to the requirements of the
modern age, or are they out of date and useless today? Does the ICC help to develop
international criminal law? Can definitions of crimes in the Rome Statute be considered a
high-quality legal text or are there some deficiencies like inconsistency, overlapping,
vagueness or on the contrary is the text too casuistic? Did the necessity of finding a
compromise affect the text in some way? Are the definitions of core crimes useful for the
Court’s practice? Was the Review Conference successful in solving the current problems in
definitions of crimes, mainly the definition of aggression?

International criminal law has made really great progress over the last few decades.
Establishment of the ICC was a turning point in the history of international criminal justice.
The Rome Statute is sometimes considered the biggest codification of existing customary
international criminal law. But the Statute also brings with it some important innovation to
international law, including some new definitions of crimes. On the other hand, most of the
definitions are quite rigid, which means, that some provisions do not meet the modern
requirements and can be avoided easily. The so-called codification was also not performed
very systematically in some respects; therefore there are many overlapping provisions.
Negotiations among many states negatively affected the quality of legal texts as well.
Anyway, the ICC has already been operating for several years, thus the Rome Statute can be
considered to provide a sufficient legal basis for prosecution of the most dangerous crimes.

Each crime falling within the Court’s jurisdiction is specific in some respect. The
definition of genocide was literally derived from the Genocide Convention adopted in 1948.
The Rome Statute confirms genocide as a particular crime separate from crimes against
humanity. The intent to destroy a protected group of people — the specific perpetrator’s intent
(dolus specialis) — is the element, which distinguishes genocide from other crimes under
international law. Crimes against humanity are drawn up in article 7. This article is unique
due to the fact that it contains a special explanatory paragraph which helps to interpret some
crucial terms, such as extermination, enslavement, torture, forced pregnancy, persecution, the
crime of apartheid, enforced disappearance of persons and others. The Rome Statute also
confirmed that the war nexus is no longer required for prosecution of these crimes. War

crimes on the other hand must naturally be associated with an armed conflict, both



international and non-international. The Rome Statute contains in all probability the most
comprehensive list of war crimes ever, which is on the other hand not very well-arranged.
Duplicity and overlapping are therefore quite usual within article 8. The crime of aggression,
although sometimes considered the most serious criminal conduct, was the most problematic
one. It had been originally included in the Court's jurisdiction without any legal definition.
Although the crime of aggression was legally defined during the Review Conference in 2010,
the ICC is still powerless to prosecute it. The Court will exercise jurisdiction over the crime of
aggression not earlier than in 2017. The definition of the crime is essentially inspired by the
United Nations General Assembly resolution 3314 (XXIX) of 14 December 1974. It combines
both state responsibility and the responsibility of the individual. The UN Security Council has
a specific position in this respect, because it is entitled to determine whether an act of
aggression was committed by a certain state or not, which makes the situation even more
complicated. It is especially the independence of the Court that may be endangered. Further
discussions concerning the definition of aggression can naturally be expected.

As mentioned earlier, the legal definition of these crimes is the main subject of the
study. Some crimes which had not been included into the Court’s jurisdiction, treaty-based
crimes, are also mentioned in the thesis in order to create a comprehensive picture of the
development of international criminal law.

The conclusion of the thesis tries to summarise the findings, point out the most
problematic aspects and propose some possibilities for the future. Although there is immense
room for improvement, the Rome Statute can be considered a fundamental source of

contemporary international criminal law.



