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A. Logicka stavba price

Autorka si vybrala ke zpracovani velice aktualni téma, a to analyzu Umluvy OSN o ochrané
prav migrujicich pracovniki a &leni jejich rodin (UMP) . V obdobi globalnich migraci osob ,
hledajicich svou obzivu ve velmi vzdalenych zemich, asto na jinych kontinentech, je otazka
ochrany téchto osob nesmirné aktualni. V fadé zemi, nedodrzujicich i zcela zakladni prava
migrujicich osob, lze jejich postaveni pfirovnat k nevolnického systému ¢&i k obdobé& nucenych
praci. Autorka si proto vytkla za cil porovnat préva téch ncjvxce oslabenych skupin, tj. tzv.
neregulérnich (tj. ilegélnich) migranti tak, jak jsou obsaZzena v UMP, s pravnim ramcem
platnym v soudasné dobé v EU. Zadny z élenskych stati EU totiz dosud UMP nepodepsal ani
neratifikoval, coZ autorka sprévn& hodnoti jako politické, nikoli pravni opatfeni. Z pohledu

zemi EU by totiz UMP mohla dét neregulérnim migrantim vice prav a zvysit tak jejich pfiliv
do EU.

Autorka si proto klade za cil zodpoveédét na zakladé hloubkové analyzy tohoto dokumentu a
jeho porovnéni s pravnimi instrumenty evropskeho a mezinarodniho prava platného v EU na
otézky 1) zda je UMP nadbytetné v porovnani s fadou jinych mezindrodnich Umluv, které jiz
tuto problematiku v rozdilném rozsahu upravuji 2) zda UMP obsahuje prava nad rdmce
aktudlng platnych prav v EU 3) jaky by byl pfinos ratifikace UMP zemémi EU.

Autorka rozdéluje svoji disertaci do 6 kapitol, z nichZ stéZejnimi jsou kapitoly &tvrta , ktera
systematicky analyzuje pravni postaveni neregulérnich migrantii v legislativé EU a rozsahla
kapitola 5, vénovana komparaci jednotlivych ¢lanki UMP s mezinarodnimi lidsko pravnimi
dokumenty, pfedeviim na trovni OSN a Rady Evropy.

Autorka tak logicky a velice pfehledné vysvétluje tuto rozséhlou problematiku, coz pokladam
za jeden z velkych pfinosii prace. Zvolenou strukturu proto ocefiuji bez dal3ich vyhrad.

B. Hloubka provedené analyzy

V hloubce provedené analyzy tkvi stéZejni vyznam této préace. Autorka detailné analyzuje
ustanoveni 8 hlavnich instrumenti jak deklaratorni, tak pravng zavazné povahy, kterymi se
zemé EU zavazaly k ochrané prav migrujicich osob. (UDHR, ECHR, ICERD, ICCPR,
ICESCR, CEDAW, CAT, CRC, EU Charter). Z uvedené analyzy, ktera je nasledné



zpracovana do pfehledné tabulky, autorka dovozuje, zda UMP poskytuje lepsi ochranu ne
soucasny pravni systém EU, &i zda je ochrana na bazi UMP stejné & dokonce nizif. Autorka
analyzuje hlavni &lanky UMP (1, 7, 8 — 33, viz tabulka na str. 169) a dochézi k zavéru, 7e ve
13 ustanovenich UMP je ochrana nelegélnich migrantii vy33i neZ ve stavajicim pravnim ramci,
ke kterému se zavazaly ¢lenské zemé EU, v 10 €lancich UMP je pravni ochrana srovnatelna

s EU a pouze v prévu na sdruZovéni se v odborech (1. 26) poskytuje UMP niz&{ ochranu ne7
jakou by méli nelegélni migranti na zékladé uvedenych lidsko pravnich instrumenti.

Autorka touto analyzou vyvraci argumenty ¢lenskych stéti EU via&i UMP, kterymi obhajuji
sviij veelku negativni postoj k této mluvé, tj. Ze je nadbytednd, Ze prava v ni obsaZena jsou
jiz zakotvena v jinych mezinarodnich smlouvach apod. Autorka naopak dokazuje, 7e
prehledny vycet prav migrujicich pracovniki, a zejména tzv. neregulérnich migranti, je pro
mezindrodn¢ pravni praxi UMP velmi potfebnym néstrojem.

C. Schopnost interpretovat dosaZené vysledky a vyvozovat z nich zavéry

Autorka disertaCni prace vyvozuje zavéry z detailné provedené analyzy, nejedna se tedy o a
priori postulaty , byt by se tyto nabizely. Z pohledu lidsko pravniho je ochrana migrujicich
pracovniki a jejich rodin, postaveni neregulérnich migrant a jejich dalich osudd,
problematikou velmi komplexni, kterd v sobé zahrnuje i nutny pohled vnitrostatni, tj. nutnost
ochrany vlastnich ob&anii daného statu pred nezadoucim nariistem nelegélni migrace . Autorka
si je tohoto problému védoma, ve své praci proto nepovySuje miru ochrany neregulémich
migrantt tam, kde by jiz hrani¢ila s porudovénim bezpeénostnich norem dané zemé. SnaZ{ se
spiSe dokazat zranitelnost této skupiny obyvatel, ktera musi byt mezinarodnim pravem
chranéna prave proto, Ze je Sirokou vefejnosti vnimana jako hrozba, nebezpedi a nezadouci
prvek.

D. Stylistickd drovei price, pravopis, formalni ndlezitosti

Prace je psana vybornou angli¢tinou, ma vysokou formalni Groven, jazyk prace je vystizny a
pfesny, coZ zarutuje tivost a rychlé porozuméni. Stejné hodnoceni plati i pro shrnuti v éeské
jazyce.

E. Prace s literaturou

Autorka vyuZila znatného mnoZstvi prament (viz pfehled rozsudkd ECtHR, CJEU) a
literatury, za velmi uZzite¢ny pokladam piehled relevantnich opatieni EU.



F. Zavér

Na zékladé podrobné analyzy predkladané disertaéni prace proto shrnuji, ze prace splituje
predpoklady k obhajobé a jejimu naslednému uznani. Je velmi kvalitng zpracovana a autorka
v ni prokézala své schopnosti k samostatné védecké praci.

V Praze 4, #0. %008 JUDr. Véra Jefabkova, CSc
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Oponent ‘s Opinion on Dissertation Thesis

Author: Karolina Babicka

Theme: Tackling irregular forms of migration . Irregular migrants in the European
Union — do they enjoy the rights contained in the UN Migrants Workers
Convention?

Type of work: Dissertation thesis , Charles University in Prague, Faculty of Law

1. Logical composition of the dissertation thesis

The author is dealing with a highly acute theme, namely tackling the irregular forms of
migration based on the analysis of the UN Migrant Workers Convention (CMW). In the
period of global migration of persons, who are looking for livelihood in far away countries,
the protection of these individuals is a highly demanding one. In many countries which are
not protecting even basic human rights of migrant persons, the situation of such persons can be
easily compared to a feudal system one or to the the system of forced work. The author is
therefore aiming at comparison of the rights of the most vulnerable ones, e.g. ,,irregular
migrants” contained in the UN Migrant Workers Convention with the legal framework valid in
the EU countries. None of the EU members states has so far signed or ratified the CMW,
which the autor rightly asseses like a political , but not a legal decision. From the point of view
of the EU countries, the UN Migrants Works Convention could provide more rights to
irregular migrants and thus increase their flow into Europe.

The autor therefore aims at answering following questions outgoing from a deep analysis of
the CMW: 1) Is the CMW redundant in comparison to other international treaties already
covering this problematics ? 2) Does the CMW contain rights exceeding the legal provisions
currently valid in the EU countries? 3) What is the added value of the ratification of the CMW
from the point of view of the EU countries?

The author clusters its thesis into six chapters. The core of the analysis is based in the chapter
four, systematically analyzing the legal standing of irregular migrants in the EU migration
laws. An extensive chapter five is focusing on the comparison of single articles of the CMW
with the provisions on migration contained in the main human rights treaties adopted by the
UN and Council of Europe.



Tle author thus explains quite extensive agenda by using a logic and systematic approach
which is a great contribution of this thesis. I appreciate the method and the structure of the
thesis without any prejudice.

B. The depths of the analysis

The fundamental contribution of this dissertation thesis lies in the depths of analytical
research. The author in details analyses the provisions of 9 main instruments , both of
declaratory as well as legal origin, adopted by the EU countries in order to protect the rights of
migrant workers. (UDHR, ECHR, ICERD, ICCPR, ICESCR, CEDAW, CAT , CRC, EU
Charter). Tle author thus conludes that 13 articles of the CMW provide higher legal protection
of the migrant workers rights than the existing legal framework of the EU, in 10 articles the
protection does not exceede the EU one and only one article (no. 26) sees lower legal
protection than adopted in the EU.

The author controverts by this analysis the arguments and the generally negative attitude of
the EU countries agains the CMW, namely its alleged excessive character meaning that the
rights its contains are already rooted in other legal instruments. The author sucessfully argues

that the systematic enumeration of the migrants rigts based in a separate legal instrument is a
highly needed step.

C. The ability to interpret the results and to make conclusions

The author of the thesis arrives to her conslusions after a detailed analysis, not beeing affected
by any a priori postulates. From the human rights point of view, the protection of migrants and
especially the irregulare ones, is a very complex problem containing in itself internal
components as well. The author is well avare of many potential risks of uncontrolled
irregular migrantion , especially from the standpoint of security. She succestully advocates the
vulnerability of the group of population , which must be protected by the international law due
to the fact that it is beeing frequently assesed as a threat, danger and unwanted element. The
author concludes that the CMW constitues the broadest normative in internationl law for the
protection of the right of migrants workers and the members of their families as well as the
guidance for States how to develop labour migration policies while respecting the human
rights of migrants.

D. The formal level of the thesis

A very high stylistic level, excellent English which provides for fast reading and clear
understanding. The same pays for the Czech summary.



E. The work with literature

The author is working with a considerable number of primary (cited case law) and secondary
sources .

F. Conclusion

I conclude that according to my opinion, the work ,, Tackling irregular form of migration*
done by Mgr. Karolina Babicka , is fully compatible with the requirements on dissertation
thesis. The author proved her ability to deliver an independed scientific analysis of the above
mentioned legal problem.

V Praze JUDr. Véra Jefabkova, CSc
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