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1. Introduction

The most severe crimes in human history were recognized as international
crimes by the international criminal law'. These crimes fall into category of jus cogens,
the worldwide recognized hard law. The idea for international criminal justice first
seriously emerged with the establishment of post-World War II criminal tribunals in
Nurnberg and Tokyo.

More lately, in 1993, motivated by the atrocities that happened at the Balkan
Peninsula, the UN Security Council established the International Criminal Tribunal for
Former Yugoslavia (further ICTY). A judge and chief UN international war crimes
prosecutor in Yugoslavia and Rwanda, Richard J. Goldstone, calls it “the birth of
international justice”. The court charges those most responsible for war crimes, crimes
against humanity and genocide, including the officials. Just in 1994 the United Nations
Security Council established the International Criminal Court for Rwanda. The Court
was established to prosecute crimes during terrible conflict between Hutu and Tutsi
group, where more than 800,000 people died in the period of three months®. As Richard
J. Goldstone concludes:” This was an experimental approach, as prior to these tribunals,
international lawyers and political leaders thought that only treaties could achieve
international justice”.

Another practice emerged in cases of the Special Court for Sierra Leone
(established in 2002) and Extraordinary Chambers in the Courts of Cambodia

(established in 2003). These courts are so called mixed tribunals’. They consist of an

! Cepelka, Cestmir, Sturma, Pavel, Trestani valeénych zlo¢ini a jinych zlo¢int podle mezinarodniho
prava, Mezinarodni pravo verejné (International Public Law), 2003, p. 721

> About ICTY, http://www.icty.org/sections/AboutthelCTY last access on 14 April 2012

* An inerview with Goldstone Richard J., Obstacles in International Justice, Harvard International Review,
Winter 2009, available at: http://hir.harvard.edu/rethinking-finance/obstacles-in-international-justice,
last access on 14 April 2012

4Thakur, Ramesh Chandra, Malconet Peter, Sovereign Impunity to International Accountability; The
Search for Justice in the World of States, United Nations University Press, 2004, p. 204

> Anderson, Kenneth, The Rise of International Criminal Law: Intended and Unintended Consequences,
The European Journal of International Law, Volume 20, no.2, p.353



international element represented by the United Nations and a national element of
concerned countries. These courts combine international and national approach to the
crimes.

All of the above mentioned courts have been courts ad hoc, they have been
established after the conflict had ended and have been temporary. Also, the
establishment of these Courts was always a time consuming process of negotiations
based on political circumstances. It was insecure whether there would be enough
political will to establish other Courts. The international community however called for
another institution, a permanent one. An institution with broader jurisdiction which
would step in even during the conflict. The project of the ICC is an ambitious one with
many obstacles to overcome. Kofi Annan, former United Nations Secretary General,
stated that the establishment of the ICC was “a gift of hope to future generations, and a
giant step forward in the march toward universal human rights and the rule of law™®.
Thus the Court has a lot of opponents and critics. Some don’t believe in the idea of
international criminal justice as such, some underestimate the role of the ICC because of
the political reasons.

From the peace of Westphalia the practice of not intervening to other states’
matters became an international policy rule. Though jus cogens is universal and should
be recognized by every international entity, nevertheless, the ICC could be seen as
breaking this rule. Also, the court’s jurisdiction is not limited to army personnel; it can
affect anyone from common individuals to leaders. This conflicts with the constitutional
framework of many states. The ICC and other international criminal tribunals are also
seen just as a substitution for use of power. Kenneth Anderson even sees international
criminal tribunals as “a new branch of collective security itself through the UN"".

The Court is in the middle of the fight for its legitimacy. It got the approval from
the international community, got its legal framework and started its operations. As a
new unprecedented institution, “in each of its early cases, it will be not just the suspect
but also the Court itself which is on trial”®. The theoretical legitimacy does not matter, if

the ICC is not accepted worldwide and does not gain a factual legitimacy. If its

® Glasius Marlies, What is Global Justice and Who Decides? Civil Society and Victim Responses to the
International Criminal Court’s First Investigations, Human Rights Quarterly 31, 2009, p. 496

7 Anderson, Kenneth, supra note 5

® Glasius Marlies, supra note 6, p. 497



sentences, arrest warrants and other decisions are not accepted and followed, the
institution does not in fact exist.

Notwithstanding the fact that activities of the Court are assessed regularly during
the Assemblies of States Parties, the Review Conference provided the Court, States
Parties, Non-governmental organizations and civil society with an unique opportunity of
a deeper analysis of the Court’s functioning and amending the ruling document of the
Court, the Rome Statute.

My first experience with the International Criminal Court was a simulation of
the United Nations’ Security Council session during my studies at the University of
Miami in 2009. Our main topic for the semester was a preparation for this final
simulation regarding the situation in Sudan. What at the beginning of the semester
seemed as a never ending situation without any news and no possible new outcomes
radically turned by the issuance of the arrest warrant for Sudanese president Omar Al-
Bashir and expelling of the humanitarian organizations from Sudan. The preparation
then turned into a real adventure of looking for or making up the countries’ positions
and discussing the best solution for the crisis. I was in the middle of all discussions as I
applied and gained the position of the ICC’s Chief Prosecutor Luis Moreno-Ocampo. |
had to become familiar with the Rome Statute, the procedures and crimes as well as
with the ongoing investigation in Sudan. I became a strong supporter of the idea of the
international criminal tribunals and tried to explain to my classmates the objectives of
the ICC. I was facing the deferral option from most of the permanent UN Security
Council’s representatives and it was impossible for me to persuade them to change their
position. The deferral was eventually accepted in our class on the altar of real politics
and it came to our class as a great surprise that the real UN Security Council chose not
to use the option.

My second and so far last experience with the ICC was an internship in Amnesty
International CR. I was working in the Group for Foreign Affairs as a Coordinator for
Foreign Affairs. The group was originally founded in 2008 when AI CR recognized its
need for more organized lobbying. The original group had unexpected success and
involvement of the individual members and their contribution to human rights

promotion in the Czech Republic was also recognized by high positioned members in



the European structures of Al. The aim of this group is mainly lobbying and influencing
new legislation in our topics.

One of the two of my areas of responsibilities was International Justice, focusing
mainly on the International Criminal Court. The ICC and coherent questions are a part
of AI’s campaign “Make International Justice Real”. This campaign’s goal is the
universal ratification of the Rome Statute and assistance in the development of
cooperation between the Member States and the ICC. There is a need for drafting a new
legislation in order to arrange proper cooperation. The long term goal is to strengthen
the position of ICC and help to ensure it is wide recognized and respected institution’.

The Czech Republic signed the Rome Statute already in 1999; nevertheless it
didn’t ratify'® the treaty until July 2009. The Czech Republic was the last country of the
European Union to ratify the treaty and one of the last countries in Europe. The AI CR
set the ratification of the Rome Statute as one of its priorities and set up an informal
Coalition for ICC for the Czech Republic.

As a new Coordinator for Foreign Affairs responsible for the ICC my first aim
was to reestablish the informal Coalition for the ICC which was previously established
by my predecessor from the first group of Coordinators. The members of the Czech
informal Coalition are well known organizations defending human rights including the
biggest one in the Czech Republic: Human in Need. Others most active members of the
Coalition were Europeum and League for Human Rights. Fortunately, the members
were interested in reestablishing the Coalition and we starter join work again in January
2010. We set up together four priorities: ratification of the Agreement on Privileges and
Immunities; Review Conference in Kampala; Trust Fund for Victims and the procedure
of electing possible candidates for ICC judges.

The Czech Republic was together with Malta last country to ratify the
Agreement on Privileges and Immunities. As the Coalition agreed, the ratification of the
APIC could be a good starting point for a new cooperation. We set up a meeting with

the official from the Ministry of Foreign Affairs CR to ask why the Czech position to

? Amnesty International, OP1 Global Priority Statement: Portfolios and Flagship Projects, POL
50/012/2009, Internal Document not to be distributed

1% The treaties have to be accepted by two chambers of parliament and signed by the President in order
to be ratified



the APIC is so reserved. The process was in final stages and the Agreement on
Privileges was soon adopted.

Amnesty International participated at the Review Conference in Kampala as it is
a member of International Coalition for International Criminal Court. The head office
covering the international justice prepared materials to be distributed to the respective
Czech officials. Al focused on promoting States’ cooperation with the Court, proper
implementation of the Rome Statute and further ratification.

Lastly, we wanted to promote the idea of contributing to the Trust Fund of
Victims. Our main target was the Czech Republic as a State-Party to the Rome Statute.
However, the timing was not very fortunate due to an ongoing financial crisis.

I found my internship experience in this world-known non-governmental
organization very useful and inspiring. I was also very surprised by a welcoming
approach from the side of the respective representative for the ICC of the Ministry of
Foreign Affairs CR who considered our letters and other documents.

From my personal perspective, Amnesty International has done a significant
work to promote International Criminal Court in the Czech Republic, especially before
the ratification of the Rome Statute. Unfortunately, due to lack of both financial and
personal resources, the Group of International Affairs significantly reduced its
activities.

Last, but not least, the reason why I decided to devote my final thesis at the
Charles University Law Faculty to the results of the Review Conference in Uganda,
Kampala was my personal interest in the topic and in the outcomes of the process of
negotiating the crime of aggression.

Throughout working on my thesis I worked with number of different materials.
The most important were declarations and resolutions adopted during the Review
Conference, but also materials prepared by working groups. Thanks to multiple
observers present in Kampala who shared their views with the civil society through
articles in magazines or internet blogs I was able to follow negotiations from the side of
non-governmental organizations, academics or judges of the ICC. I was also helped by
number of publications regarding international criminal law and the Court and
commentaries on the Rome Statute. I tried to find as many different opinions as possible

which I found particularly important writing the section on crime of aggression.



In my thesis I will first shortly present the International Criminal Court as an
institution, followed by an introduction to the Review Conference in Kampala and its
objectives. The next section consists of topics decided to be the agenda of the Review
Conference. First to be covered is the so-called Stocktaking, namely: Cooperation,
Complementarity, The Impact of the Rome Statute System on Victims and Affected
Communities and Peace and Justice. I leave a brief comment on Strengthening the
Enforcement of Sentences. The final chapters consider the actual amendments to the
Rome Statute starting with unchanged Article 124 followed by amendments of Article 8
and finally concluding with the most important and controversial topic of the Kampala
Review Conference: the crime of aggression.

I commented on all the decisions taken in Kampala and I tried to assess them as
well as the outcome of the Review Conference and the possible impact on the future of

the International Criminal Court and international justice system.



2. Introduction to the International Criminal Court

The ICC was founded on the Rome conference in July 1998 where the Rome
Statute, the ruling document of the Court, was signed. However, it came into efficiency
not sooner than on 1. July 2002'". Though the statute was adopted by 160 states, it took
nine years to gather 60 signatures necessary for the Rome Statute ratification'>. The first
trial of began in 2009 and finally, the first trial was concluded in 2012. Though
founded by the United Nations structure, the ICC is independent from the United
Nations as well as from any government or intergovernmental organization. The seat of
the Court is in Hague, Netherlands. Today, the Rome statute was signed by 139
countries and ratified by 121 states'”.

According to principle of complementarity that respects the primary function of
the national jurisdiction, the ICC is the court of the last resort, it can take action only if
the original national court is either not willing to prosecute the crimes or are due to any
reason unable to prosecute them. Nevertheless, in case the State is not fulfilling this
primary responsibility, the Court shall proceed with its own jurisdiction.

The ICC is an independent judicial institution founded to prosecute perpetrators
responsible for the most severe crimes known to international criminal law: genocide,
crime against humanity, war crimes and aggression. The aim was to “create a permanent
institution that would dispense with the need to create a special tribunal every time
genocide, war crimes or crimes against humanity were committed because the national

systems having jurisdiction did not work as they should”".

' About the Court, available at http://www.iccnow.org/?mod=court, last access on 14. April 2012

12 Lindberg Tod, A Way Forward with the International Criminal Court, Policy Review, Feb/Mar 2010, pg.
15

3 Schabas, William A., The International Criminal Court: A Commentary on the Rome Statute, Oxford
University Press Inc., 2010, p. 139

% About the Court, supra note 11, last access on 14. April 2012

15 Kirsch, Philippe, The International Criminal Court: From Rome to Kampala, The John Marshall Law
Review, 2009-2010, p. 515
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Any situation to be considered and prosecuted by the ICC must also “meet

9916

temporal, territorial, and/or personal jurisdiction requirement” ”. More of so-called

“treaty-based crimes”'’

as terrorism or drug trafficking were considered to be included
in the Rome Statute, however the delegations to the Rome Statute opted for the way of
codifying existing customary law'®.

Genocide was declared as international crime by the UN General Assembly in
1946 and was later defined in Convention on the Prevention and Punishment of the
Crime of Genocide'’. The Rome Statute in Article 6 also adopted this definition. It
contains a general definition of genocide followed by five acts that will fulfill the
commitment of genocide. Both general part of the definition stating the necessity of
intent to “destroy, in whole or in part, a national, ethnical, racial or religious group” and
concrete act’” has to occur in order to create the “crime of crimes”.

Crimes against humanity were first prosecuted at the Nuremberg trials, but since
then the definition developed and widened”’. They could be seen as “an
implementation of human rights norms within international criminal law”*’. Crimes
against humanity do not have to be committed only within the armed conflict only “as a

part of a widespread attack directed against any civilian population, with knowledge of

the attack”®. First paragraph states the acts®* that constitute the crime against the

16 Schabas, William A., supra note 13, p. 101

7 Crimes that are not based on international customary law, but have been established trough
international treaties

18 Sturma, Pavel, Mezinarodni trestni soud a stihani zlocinu podle mezinarodniho prava, Nakladatelstvi
Karolinum, 2002, p.126

19 Schabas, William A., An Introduction to the International Criminal Court, Cambridge University Press,
2004, p.1

? The acts stated by the Statute are: killing members of the group, causing serious bodily or mental
harm to members of the group, deliberately inflicting the group conditions of life calculated to bring
about its physical destruction in whole or in part, imposing measures intended to prevent births within
the group, forcibly transferring children of the group to another group.

2 Sturma, Pavel, supra note 18, p.133

22 Schabas, William A., supra note 13, p. 139

> The Rome Statute, Article 7

* Acts constituting the crime against humanity: murder; extermination; enslavement; deportation of
forcible transfer of population; imprisonment or other severe deprivation of physical liberty in violation
of fundamental rules of international law; torture; rape, sexual slavery, enforced prostitution, forced
pregnancy, enforced sterilization, or any other form of sexual violence of comparable gravity;
persecution against any identifiable group or collectivity on political, racial, national, ethnic, cultural,
religious, gender as defined in paragraph 3, or other grounds that are universally recognized as
impermissible under international law, in connection with any act referred to in this paragraph or any
crime within the jurisdiction of the Court; enforced disappearance of persons, the crime of apartheid,
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humanity, while the second paragraph provides the definitions of the above stated acts.
It’s for the first time when the definition is neither demonstrative nor without a concrete
definition™.

War crimes are the oldest of the crimes prosecuted under the Rome Statute, but
as a novelty in international criminal law, it codifies acts committed in internal conflicts
as war crimes as well’*. Moreover, the development of international law can be seen in
progressive codification of new crimes, such as recruitment of child soldiers that occurs
in African internal conflicts often and as is precisely described in Lubanga case. The
wide definition of Article 8 covers breaches of the Geneva Conventions of 12 August
1949 and other serious violations of the laws and customs applicable in both
international and non-international armed conflict.

The Court does not have universal jurisdiction. It can only prosecute crimes
“with the consent of either the state of the territory were the crime was committed or the
state of the nationality of the accused™’. It is also cannot prosecute retroactively, but
only crimes committed as of 2002.

The Court consists of four organs: a Presidency, Divisions: Pre-trial Division,
Trial Division and an Appeal Division, a Registry and an Office of the Prosecutor. The
Court consists of eighteen judges who are elected by the Assembly of States Parties for
nine-year terms. They are not eligible for re-election. The judges have to be nationals of
States Parties with an additional rule stating there can be “only one judge of any given
nationality at any one time”>",

The Presidency is formed by three judges elected by their fellow judges. It
consists of President and First and Second Vice-Presidents. The Presidency is
responsible for the administration of the Court and other specialized responsibilities
outlined by the Rome Statute.

The Pre-Trial Division and Trial Division are formed each by at least six judges,

while Appeal Division consists of five judges including the President. The assignment

other inhumane acts of a similar character intentionally causing great suffering, r serious injury to body
or to mental or physical health.

2 Sturma, Pavel, supra note 18, p.133

26 Schabas, William A., supra note 13, p. 195

g Kirsch, Philippe, supra note 15, p. 517

28 Schabas, William A., supra note 19, p.177

12



of judges to individual divisions is “based on their qualifications and experience and so
as to ensure an appropriate combination of expertise in criminal and international

laWnZ‘)

. The Court allocates the cases to Chambers. The Pre-Trial Division is heard by a
single judge or three-judge Chamber, the Trial Division constitutes three-judge
chambers and an Appeal Division single judge Chamber. The decisions of the Pre-Trial
and Trial Chambers can be appealed before the Appeals Chamber.*

The Registry is responsible for the non-judicial administration of the ICC and
respective services; it maintains the records of the Court. The head of Registry is the
Registar who is elected by the judges for a five-year term.”!

The office of the Prosecutor is an independent and separate organ, which is
responsible for criminal investigations and prosecution of all the cases before the
Court’®. The prosecution is led by the office of Prosecutor assisted by one or more
Deputy Prosecutors. The Prosecutor is elected by an absolute majority of the Assembly
of the States Parties by a secret ballot for a nine-year term’. The first prosecutor of the
ICC has been Luis Moreno-Ocampo from Argentina. He has been criticized for
becoming a too political figure for a judicial institution. Recently, as his nine years old
mandate has expired, a new prosecutor Fatou Bensouda has been elected and will
replace her predecessor in June 2012. Mrs. Bensouda has been a deputy prosecutor with
the ICC**. Many welcome her election as she already has a significant experience with
the Court and because her origins are in Africa which is the most targeted continent by
the ICC.

The prosecution may be initiated by various ways. Firstly, the State Party to the
Rome Statute can refer its case to the ICC, as the original courts are unable to prosecute
the domestic atrocities. This could be on the ground of lack of political stability or

institutional background.

2 Schabas, William A., supra note 19, p.181

0 Mackenzie, Ruth, Romano, Cesare, Shany, Yuval, Sands, Philippe, The Manual on International Courts
and Tribunals, Oxford University Press, 2010

3 Schabas, William A., supra note 19

32 Mackenzie, Ruth, Romano, Cesare, Shany, Yuval, Sands, Philippe, supra note 30

33 Schabas, William A., supra note 19

** An interview with the new ICC prosecutor, available at:
http://bosco.foreignpolicy.com/posts/2011/12/12/an_interview_with_the_new_icc_prosecutor, last
access on 14. April 2012
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Secondly, the Security Council of the United Nations can refer the situation in
any country for the investigation acting under Chapter VII of the United Nations’
Charter as happened in the case of Sudan and Libya. Obtaining the referral from the UN
Security Council, the Court can investigate also situations in Non-State Parties. This
concludes from the universal jurisdiction of the United Nations. On the other hand, the
Security Council has also power to defer the investigation of the ICC under Article 16
of the Rome Statute. It cannot prohibit the investigation, but the deferral may last up to
12 months and can be renewed.

The last third possibility is so called proprio motu power of the Prosecutor. The
Prosecutor can initialize the investigation on the basis of the information about possible
violations of the international criminal law obtained from individuals or organizations.
The proprio motu has to be approved by a Pre-Trial Chamber. The Court obtained
hundreds of such impulses, including the requests for prosecution of Mr. Tony Blair or
previous American president George W. Bush®. None of these initiations were
accepted. On the other hand, there are two other examples of usage of the proprio motu
power in the case of Kenya and Céte d’Ivoire.

The ICC is only a judicial institution which has its executive branch represented
by the Assembly of States. It has no police organs, so it can’t execute the arrest warrants
itself. It depends on the cooperation with States, which are lawfully obliged to cooperate
with the Court, however the praxis shows that the lack of cooperation could result in
great damage to court’s credibility and affectivity.

If the court founds enough evidence, the trial is held by the judicial division of
the court with all the universal features of the criminal proceeding that are known from
the continental law systems with some features from common law’’. If the accused is
found guilty he or she will be imprisoned or could get a life sentence, as there is no
death penalty possibility in the Rome Statute. Additionally, the judges can rule the
convicted person to pay damages to victims or other statutory penalty.

There are many reasons for the tribunal’s establishment; among all of them,

holding the perpetrators accountable. Yet, not all of the reasons are judicial, the ICC’s

» Lindberg Tod, supra note 12, p.24
3 Norton, E. Jerry, The International Criminal Court: An Informal Overview, Loyola University Chicago
International Law Review, Vol. 8, 2010-2011, p. 88
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other aims are to “serve broader political purposes, such as promoting long-term peace
and stability, fostering respect for human rights, creating a historical record, and
providing closure for victims and communities affected by the crimes”. These goals are
admirable, though, very complicated to achieve.

The ICC has up to date 121 members, the last to join was Guatemala in April
2012%". Tt is however hard to gain global support without three permanent members of
the United Nations Security Council; China, Russia and USA, being parties to the court.
China and Russia, usually cooperating partners in the Security Council, are not
considering joining the ICC, but they have an observer status with the ICC. The
participant status enables them to participate in the discussion, nonetheless, they can’t
vote. On the other hand, Russia is currently cooperating with the ICC regarding the
conflict in South Ossetia, Georgia in August 2008°°. Georgia has been party to the
Rome Statute since 2003 and thus the Court has jurisdiction over the crimes that
happened on its territory. Russia and the ICC stated their satisfaction about the mutual
cooperation.

Last but not least, United States. U.S. is in a considerably different position from
the countries discussed above. Publicly demonstrating a position of world promoter of
human rights, it is uneasy to turn back to the universal judicial institution that by its
function go ahead to the same goals. The U.S. supported the general idea of
international criminal court, though the Court lost its support during the creation
process. Firstly, U.S. opposes the proprio motu power of the prosecutor’. It would
rather welcome larger involvement of the UN Security Council. Another problematical
aspect was the jurisdiction of the court over the citizens from the non-state parties.
There are also collisions with the U.S. constitutional framework. As the Rome Statute
cannot be ratified with any reservations to its provisions, the U.S. president Bill Clinton

signed the Rome Statute, but it was expected that it would not be ratified by the U.S.

* Global Civil Society Coalition Welcomes Guatemala as 121st State to Join ICC, available at:
http://us2.campaign-archivel.com/?u=8758bcde31bc78a5c32ceee50&id=022e07619d&e=7b4592183e,
last access on 14 April 2012

*®cc prosecutor is working with the Russian Federation to promote justice for all victims of Georgian
conflict — OTP and Russian Federation pledge cooperation at conclusion of Moscow visit, available at:
http://www.icc-
cpi.int/menus/icc/press%20and%20media/press%20releases/press%20releases%20(2010)/pr505, last
access on 14 April 2012

39 Lindberg Tod, supra note 12, p. 17
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parliament. Under the next president, the U.S. sent later in 2002 a letter to the secretary
general of the UN “declaring that United States no longer intended to become a

"% Nevertheless, from the lawful point of view, U.S. still remains a signatory®'.

party
The U.S. is now an observer to the ICC and its future participation with the Court
remains unclear, but closer cooperation might be in place and would be prosperous for
both the ICC and U.S.

The Court is now investigating seven situations with at least another eight*
being under preliminary investigation of the Office of the Prosecutor™. All of the
processed situations take place on African continent. Three have been started by self-
referral of the involved countries, two by a referral of the UN Security Council and two
by usage of a proprio motu power of the Chief Prosecutor of the ICC.

The first situation was referred to the Court by the government of Uganda in
January 2004*. The first arrest warrants were issued in July 2005 for five senior leaders
of the Lords Resistance Army (further “LRA”). The most “famous” person to be
accused of crimes against humanity and war crimes was Joseph Kony, alleged
Commander-in-Chief of the LRA. His name has recently been made known to global
public by the campaign of Invisible Children: Kony 2012*.

Second situation referred to the ICC was Democratic Republic of Congo in April
2004. Not only there was a first sentencing judgment in case of Thomas Lubanga Dyilo,
but another case, The Prosecutor v. Germain Katanga and Mathieu Ngudjolo Chui, is
now waiting for decision as the closing statements have been heard on 23 May 2012.

The third and so far last referral of the country was of the government of the
Central African Republic in December 2004. The trial with Jean-Pierre Bemba Gombo

has not started sooner than in 2010. President and Commander in Chief of the

40 Lindberg Tod, supra note 12, p. 20

* Press Briefing with Stephen J. Rapp Ambassador-at-Large for War Crimes Issues, available at:
http://geneva.usmission.gov/2010/01/22/stephen-rapp/, accessed on 14. April 2012

42 Afghanistan, Colombia, Georgia, Guinea, Honduras, South Korea, Nigeria, Palestine

* Cases & Situations : Court Developments in Relation to Other Countries, Coalition for the International
Criminal Court, http://www.iccnow.org/?mod=developments, last access on 31.May 2012

44 Situations, International Criminal Court, http://www.icc-
cpi.int/menus/icc/situations%20and%20cases/situations/situation%20icc%200204/, last access on
31.May 2012

*> More information and the film ,Kony 2012“ available at http://www.invisiblechildren.com/, accessed
on 31. May 2012
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“Movement de Libération du Congo” and former Vice-President of the Democratic
Republic of Congo and a senator in the Parliament is accused of committing crimes
against humanity and war crimes.

The first participation of the UN Security Council came with its referral of the
situation in Darfur, Sudan, to the ICC. It was the first time the Court issued a warrant
against sitting head of state, Omar Al-Bashir. There is no proceeding trial at the
moment.

The first case of proprio motu of the Chief Prosecutor appeared in the case of
Kenya as a consequence of the post-election violence in 2007. The prosecutor received
an authorization to open an investigation in March 2010. Out of six suspects, the Pre-
Trial Chamber declined to confirm charges in case of two suspects and confirmed
charges of crimes against humanity in case of other four in January 2012.

The sixth situation being investigated by the Court and second time the situation
was referred to the Court by the United Nations Security Council was the situation in
Libya in February 2011. This time however, the resolution was passed unanimously™.
The process is now in Pre-Trial stage. The case against Muammar Mohammed Abu
Miryar Gaddafi, the former head of state, was terminated due to the death of the
suspect. The future of the case of his son Saif Al-Islam Gaddafi is now uncertain as
Libyan authorities have arrested Mr. Gaddafi and want to prosecute him in Libya. As
stated in by the Mr. Ocampo: “this is the first time in the short history of the
International Criminal Court that a State is requesting jurisdiction to conduct a national
investigation against the same individual and for the same incidents under investigation
by the International Criminal Court™"’.

The seventh and so far last situation investigated by the Court is the Republic of
Cote d’Ivoire. It is also the second example of proprio motu power of the Prosecutor

initiating the investigation. There was only one warrant issued in this case against

% Cases & Situations : Libya, Coalition for the International Criminal Court,
http://www.iccnow.org/?mod=libya, last access on 31.May 2012

* International Criminal Court, ICC Prosecutor Statement to the United Nations Security Council on the
situation in the Libyan Arab Jamahiriya, pursuant to UNSCR 1970 (2011), http://www.icc-
cpi.int/menus/icc/press%20and%20media/press%20releases/otpstatement160512, last access on
31.May 2012
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Koudou Gbagto former President of the Codte d’Ivoire. Mr. Gbagto is in custody,
hearings should start in June 2012*.

The ICC is a small institution and does not have the capacity to prosecute every
crime it comes across. The complexity and difficulty of criminal trials due to burden of
proof on the prosecutor’s side implicates that the trials are complicated, time consuming
and costly. Therefore the ICC focuses on the “big fish”. This is sometimes opposed
from the victims’ site as their focus lay with the “small fish”. It is usually small fish
they truly connect with individual crimes, as they have experienced it*. The ICC
defends itself that it holds accountable those who are most responsible, those who were
in charge and whose wrongdoings were most severe. Again, if we follow the law
principles properly, the law does not prefer one perpetrator to another, so anyone who
committed a crime should be sentenced. A possible solution to this problem may lead to

national courts which would prosecute “minor” offenders.

*8 International Criminal Court, Cote d’lvoire , http://www.icc-
cpi.int/Menus/ICC/Situations+and+Cases/Situations/ICC0211/Situation+Index.htm, accessed on 31.May
2012

49 Glasius, Marlies, supra note 6, p. 504
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3. Review Conference in Kampala

3.1. Introduction to the Review Conference in Kampala

Even though the Rome Conference in 1998 was considered as a great success in
promotion and evolution of international criminal justice, it left behind unresolved
issues. The signatories to the Rome Statute concluded that there should be no
amendments to the Rome Statute for the seven years period from its entry into force.
After this period should the UN Secretary General “convene a Review Conference to

consider any amendments to this Statute””

as predicted by Article 123. During the
review conference should had been considered especially the crimes under Article 5.
The only obligation required the revision of Article 124, the transitional provision
regarding the war crimes. However, the most important challenge awaiting its
consideration was the definition of the crime of aggression.

The conference was placed from 31 May to 11 June 2010 in Uganda, Kampala.
The decision that the Review Conference should take place in Uganda was partly
welcomed and partly doubted. The First Review Conference should take place in the
State Party which situation the Court investigates. The Court estimated all the possible
security risks and we all know its final decision. It came out as a good decision. The
Court was closer to the civil society and enabled it to participate significantly’' during
the review conference. It also brought the State Parties to the “crime scene” and helped
all sides to have a better idea of one another.

Parties to the Rome Statute had right to propose amendments to UN Secretary
General. Many amendments were proposed, but not all were discussed during the
Review Conference. Lots of them did not gain substantial support and were considered

premature’’. Moreover, the Bureau of the Assembly of States was from the beginning

“determined to limit the scope and number of amendments for fear of undermining the

0 Kaul, Hans-Peter, Kampala June 2010 — A First Review of the ICC Review Conference, Goettingen
Journal of International Law, 2/2010, p. 651

> Smith, Lorraine, What did the ICC Review Conference Achieve, EQ: Equality of Arms Review, 2/2010,
November 2010, p.5

>2 ASP Working Group on Amendments, available at: http//:www.iccnow.org/?mod=asp=wgoa, last
access on 17. April 19, 2012
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»33 But even the amendments that were not included in

integrity of the Rome Statute
discussions at the review conference can show us trends in international criminal law, as
well as political will to consider those ideas. The amendments which were unsuccessful
in gaining enough support were the proposal for the crime of terrorism, proposal to
include international drug trafficking as an international crime, including using nuclear
weapons as a war crime or strengthening the enforcement of the ICC prison sentences™".
Other interesting proposal considered change in the Article 16 regarding the deferral of
the investigation or prosecution from the UN Security Council. African parties to the
Rome Statute wanted to shift this power to the UN General Assembly’>. This could be
understood as a reaction to the refusal to defer the case of Omar Al-Bashir because most
of the African and Arab states supported it.

The first preparatory works for the Review Conference began already in 2006; in
2007 the Assembly of the States Parties decided the Review Conference could serve as
a welcomed opportunity to assess the recent impact of the functioning of the Court by
the stocktaking exercise’®. The agenda for the Review Conference was finalized at the
Assembly of States Parties in 2009,

The possible amendments to the Rome Statute that were considered at the
Review Conference were transition provision of the Article 124 that enables State Party
which ratified the Rome Statute to withdraw its citizens from the jurisdiction of the ICC
in respect of the war crimes for period of seven years, extension of the list of weapons
prohibited in the international conflicts to internal conflicts in Article 8, but most
notably the definition of the crime of aggression and the Court’s jurisdiction over it.
Crime of aggression was the most controversial theme of the Conference and it was
deeply uncertain whether a necessary compromise could be achieved despite the years’

long preparatory works.

>3 Smith, Lorraine, supra note 51, p.2

>* ASp Working Group on Amendments, available at: http//:www.iccnow.org/?mod=asp=wgoa, last
access on 17. April, 2012

> ASP Working Group on Amendments, supra note 54, accessed on 17. April 19, 2012

>® Coalition for the International Criminal Court, Report on the First Review Conference on the Rome
Statute, available at http://www.iccnow.org/documents/RC_Report_finalweb.pdf, last accessed on 16
June 2012, p.2

> Schabas, William A., Introductory Note to the Documents of the Review Conference of the
International Criminal Court, 49 International Legal Materials, 2010, p.1
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The Stocktaking exercise consisted of: impact of the Rome Statute system on
victims and affected communities, complementarity, cooperation and peace and
justice™®. This part of the Review Conference was understood as important as the
amending of the Rome Statute. It provided a great opportunity for sharing views and
experience, provided lessons from history to learn from and possible topics for future
discussions.

The preparation of the Review Conference took many years and the outcome
amendments represented the consensus of international criminal lawyers and specialists
not only from the State parties, but also the contribution from non-state parties like
China, India, Russia and many Arab states™”.

Over 4600 experts participated in the Conference; “international justice experts
from 115 governments, high-level UN officials, representatives from the current ad hoc
and special international criminal tribunals, international media, academia and more

than 600 representatives from 143 NGOs™*

. The crucial role of the civil society in the
Rome Statute system was once more proven especially during the stocktaking exercise.
The Conference was opened by speeches of UN Secretary-General, Uganda’s
president and representatives of organizations. It was followed by the adoption of the
Kampala Declaration. The next days were devoted to stocktaking exercise, “panel
discussions which took place during the main plenary in the first week of the
Conference were completed by side events organized by the civil society”™®'. The
Review Conference was closed by the discussions upon possible amendments to the

Rome Statute, leaving the complicated agenda of the crime of aggression to the very last

days.”

> ASP Working Group on Amendments, supra note 54, accessed on 17. April 19, 2012

> KreR Claus, Some Thoughts on the Immediate Future of the Crime of Aggression: A Reply to Andreas
Paulus, The European Journal of International Law, Vol 20, No.4, 2010, available at:
http://ejil.oxfordjournals.org, accessed on 11. April 2012

% Coalition for the International Criminal Court, supra note 56

o1 Smith, Lorraine, supra note 51, p.4

62 Schabas, William A., supra note 57, p.1
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3.2. Stocktaking

3.2.1. Cooperation

The theme of cooperation has always been crucial to the ICC. Unfortunately,
cooperation of the State Parties is more problematic than it should be. As professor
Schabas explains: “State cooperation is the area where the Court is at its most

vulnerable”®

. The execution of most of the Court’s decisions is to be held by Parties to
the Rome Statute. However, it is often the case, that the requests remain unanswered.
For this reason has the Assembly of States Parties included cooperation in the
stocktaking part of the Review Conference. No resolution, but Declaration on
Cooperation was adopted.

The State Parties to the Court have a general obligation to cooperate with the
Court. This obligation is expressed in the Rome Statute in Article 86: “State Parties
shall, in accordance with the provisions of this Statute, cooperate fully with the Court in
its investigation and prosecution of crimes within the jurisdiction of the Court”. Every
organ of the ICC might request relevant cooperation.®*

In this context, the distinction has been made between the obligatory cooperation
and the voluntary cooperation. In the category of voluntary cooperation fall
enforcement of sentences or relocation of acquitted persons®. It was stated however,
that “the distinction should not become a dividing line between cooperation and non-

cooperation”®

, in other words, the States shall nevertheless try to provide all necessary
assistance to the Court.
In case the State Party does not fulfill its obligation to cooperate, the Court “may

make a finding to that effect and refer the matter to the Assembly of States Parties, or,

63 Schabas, William, supra note 13, p. 976

&4 Report of the Bureau on Cooperation, International Criminal Court, available at http://www.icc-
cpi.int/Menus/ASP/Sessions/Documentation/7th+Session/, last accessed on 17 April 2012, p.5

& Stocktaking of International Criminal Justice, Cooperation, Summary of the roundtable discussion,
available at: http://www.icc-cpi.int/iccdocs/asp_docs/RC2010/RC-11-Annex.V.d-ENG.pdf, last accessed
on 17 April 2012, p.114

66 Summary of the roundtable discussion, supra note 65, p.119
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where the Security Council referred the matter to the Court, to the Security Council”®’.

Up to today, the Court has not made such a finding.

It seems that not only lack of will prevents the State Parties from cooperation.
Only one third of the State Parties have implemented all necessary legislation or other
procedures to enable them to cooperate. The most relevant is the legislation regarding
the investigation and prosecution of the international crimes under the Rome Statute and
ratification of the Agreement on Privileges and Immunities®®. Some States expressed
their obstacles with implementing respective legislation and welcomed initiative that
proposed more sharing of information regarding this topic at the Assembly of Parties.
Though, more effort has to be shown to enable the Court to work properly.

Not only State Parties to the Rome Statute, but all requested states are obliged
with the Court in case they accept the Court’s jurisdiction or the situation was referred
to the ICC by UN Security Council. The experience in these situations is the toughest,
as states are not willing to cooperate if they don’t agree with the Court’s jurisdiction on
their territory, as in Sudan where the Court repeatedly reported to the United Nations
about the failure to cooperate from the Sudanese authorities®.

Last but not least, the theme of cooperation is not connected only with the State
Parties to the Rome Statute; all relevant stakeholders are encouraged to cooperate with
the ICC”, i.e. international organizations, non-governmental organizations and civil
society.

Most importantly, the ICC has strong connection with the United Nations. The
relationship between the two is governed by Relationship Agreement concluded in
2004.”" But the ICC has vital cooperation with the European Union, OAS and the
African Union’, “the Court is also committed to developing and deepening its

relationship with the Arab League and with the OIC”.”

" Rome Statute, Article 87

o8 Report of the Bureau on Cooperation, supra note 64, p.7

& Report on the First Review Conference on the Rome Statute, supra note 56, p.36

7 Declaration on Cooperation, International Criminal Court, available at http://www.icc-
cpi.int/iccdocs/asp_docs/Resolutions/RC-Decl.2-ENG.pdf, last accessed on 17 April 2012

& Report of the Bureau on Cooperation, supra note 64, p.24

72 Though it is important to mention African Union’s encouragement towards its members not to
cooperate with the Court in case of execution arrest warrant on Sudanese president Omar Al-Bashir

73 Report of the Bureau on Cooperation, International Criminal Court, ICC-ASP/8/44, 15.November 2009,
p.26
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Every outstanding request from the Court or any delay to the obligation to
cooperate is very costly. The time is a crucial criterion in criminal proceedings. The
significant part of the ICC’s criticisms is derived from the time consuming trials. The
situation can never change unless the approach of the State Parties and all parties
obliged to cooperate with the ICC differs. The sad shining example is the eight

4 . .
unexecuted arrest warrants’ . The trial cannot proceed in absence of the accused.

74 Khan, Albar, Cooperation between States Parties and the ICC: Challenges and Opportunities for
Improvement, EQ: Equality of Arms Review, 2/2010, p. 14
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3.2.2. Complementarity

The principle of Complementarity is unique for the ICC. Prosecuting of the
crimes should be the primarily the responsibility of the respective States. The Court
states itself as a court of the last resort; it shall only act when the domestic courts are
unwilling or unable to act. The Court is empowered to “rule on a state’s genuine

7 This fundamental principle of

unwillingness or inability to investigate or prosecute
complementarity is not only stated in the Rome Statute’® itself, but also in its
Preamble’’,

Further, the Court’s ambition is not to prosecute all the Crimes that fall within its
jurisdiction. The chief prosecutor Ocampo stated in the prosecutorial strategy that only
those most responsible would be investigated and prosecuted by the ICC. Other, less
severe crimes fall solely in the jurisdiction of the respective states.

The usual problems the domestic courts are facing are obvious and were
repeated many times during the Review Conference in Kampala as well as during
previous Sessions of the Assembly of States’®. The State parties where an active
investigation of ICC has taken place claim they are not unwilling to prosecute those
responsible for crimes and atrocities, but their lack of infrastructure, trained personal,
professionals, funds, respective legislation and experience make it difficult if not
impossible. The Prosecutor has named this “positive complementarity”; the actions of
the Court are then seen “as one of collaboration and assistance to the national system™’’.

Therefore, the intention of the Court is to support the domestic courts in
fulfilling their obligation and strengthening national jurisdictions. Its role is to

encourage State parties and other stakeholders of the Court, i.e. international

organizations, NGOs and civil society in acting proactively in this matter. The ICC does

73 Kress, Claus, International Criminal Law: The International Criminal Court as a Turning Point in the
History of International Criminal Justice, Oxford University Press, 2009, p.156

7% Article 1 stating the Court “shall be complementary to national criminal jurisdictions”

7 Affirming that the most serious crimes of concerns to the International Community as a whole must
not go unpunished and that their effective prosecution must be ensured by taking measures at the
national level and by enhancing international cooperation

78 Especially during the 8" Session of ASP which concluded with report of the Bureau “Taking stock of
the principle of complementarity: bringing the impunity gap

79 Schabas, William A., supra note 13, p.52
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not have sufficient funds and capacity to accept this task on its own as well as it clearly
stated it was not a development agency™.

This effort was integrated in the principle called positive complementarity.
Though never mentioned in any official document of ICC, it is widely used and
recognized. Positive complementarity is defined as "all activities/actions whereby
national jurisdictions are strengthened and enabled to conduct genuine national
investigation and trials of crimes included in the Rome Statute, without involving the
Court in capacity building, financial support and technical assistance, but instead

leaving these actions and activities for States, to assist each other on a voluntary

2581 9982

basis” . The Court then acts more like “catalyst”™ of efforts made by all stakeholders
of the international community.

Last but not least should be mentioned other, prevent, effect of the principle of
complementarity. It motivates the states to precisely investigate and prosecute
international crimes that fall under the jurisdiction of the ICC. Otherwise, they risk the
involvement in the Court. The Rome Statute states in the Article 17 conditions when the
Court shall act nevertheless the domestic proceeding takes place, i.e. when the purpose
of the proceeding is to shield the person, there is an unjustified delay in the proceeding
or the proceeding is not conducted independently or impartially.

The debate of complementarity was resolved by the Resolution on Complementarity™.
The topic was further discussed at the tenth Session of Assembly of States Parties in
December 2011 which also decided to make “Implementation and Cooperation” a

regular agenda for the Assembly which needs to be continuously examined™*.

80 Bergsmo Morten, Bekou Olympia, Jones Annika, Complementarity After Kampala: Capacity Building
and the ICC’s Legal Tools, Goettingen Journal of International Law 2/2010, p. 798

8t Report of the Bureau on stocktaking: Complementarity, International Criminal Court, available at:
http://www.icc-cpi.int/iccdocs/asp_docs/ASP8R/ICC-ASP-8-51-ENG.pdf, last accessed on 17 April 2012
8 Report of the Bureau on stocktaking: Complementarity, supra note 81, p.8

8 Resolution on Complementarity, International Criminal Court, available at http://www.icc-
cpi.int/iccdocs/asp_docs/Resolutions/RC-Res.1-ENG.pdf, last accessed on 17 April 2012

8 International Criminal Court, Assembly of States Parties, Retreat on the Future of the International
Criminal Court, ICC-ASP/10/INF.3, 1 December 2011
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3.2.3. The Impact of the Rome Statute on Victims and Affected Communities

The Rome Statute made an unprecedented switch in understanding of the victims
of the crimes and their role in the proceeding. It was emphasized in the preamble of the
Rome Statute and repeated in the Resolution adopted by the Review Conference:
“during this century millions of children, women and men have been victims of
unimaginable atrocities that deeply shock the conscience of humanity”. In accordance
with the understanding of restorative justice the victims became more than witnesses, as
Ms. Radhika® pointed out in her statement at the Review Conference, “the defendants
must be entitled to all their guaranteed rights but it is the victim who is raison d’etre of
this process”. Following a strong support to a Chilean and Finland’s proposal from both
States Parties and non-governmental organizations the eighth Session of the Assembly
of the States Parties concluded to include the impact of this brand new system on
victims and affected communities®. The preparatory works for this part of Stocktaking
exercise included widely distributed questionnaires with the aim of evaluation what the
Court has achieved in this field as well as identifying the areas where progress was
necessary.

The individual rights of victims are recognized by international law, including
international documents. Most important to mention would be Basic Principles of
Justice for Victims of Crimes and Abuse of Powers together with Basic Principles and
Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of
International Human Rights Law and Serious Violations of International Humanitarian
Law, however the ICC has been the first of the international criminal tribunals to put the
principles in praxis.

According to the Rules of Procedure and Evidence victim is “a natural person

who have suffered harm as a result of the commission of any crime within the

& Special Representative of the Secretary General for Children and Armed Conflict

The Impact of the Rome Statute System on Victims and Affected Communities, Final Report by the
Focal Points, International Criminal Court, available at http://www.icc-
cpi.int/iccdocs/asp_docs/RC2010/RC-11-Annex.V.a-ENG.pdf, last accessed on 17 April 2012, p.2
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jurisdiction of the Court”, but can also include “organizations or institutions that have
sustained direct harm to any of their property dedicated to religion, education, art, or
science or charitable purposes, and to their historic monuments, hospitals and other
places and objects for humanitarian purposes”.

The Resolution pointed out victims’ right to “equal and effective access to
justice, protection and support” as well as reparation and information. Victims have
right to “present their views and concerns” to the ICC at any procedural stage as long as
they can prove their personal interest may be affected®’. They can participate as
witnesses. Victims and witnesses are entitled to a specific treatment from the Court;
their needs shall be always taken into account.

The victims can choose their legal representative and most of them enjoy this
option®™. In case they have no financial means the Court will provide them with an
attorney and will cover the costs.

In case the victims, the witnesses or their families are endangered because of
their cooperation with the Court they shall be provided with necessary means of
protection. The testimony of the witnesses can be taken in alternative ways in order to
prevent them from facing the defendant or to protect their identity. During Review
Conference was emphasized the need of the State Parties to enter into more agreements
regarding the relocations of the witnesses. A new welcomed initiative was the
establishment of the Relocation Fund.

The never-ending frustration from the side of the victims often results from too
high expectations they placed on the Court. The communities often expect the Court to
solve the situation as well as the consequences of the conflict. The Court’s strategy is
clear in prosecuting only the gravest breaches of the international criminal law, thus a
lot of crimes shall be prosecuted on the national level according to the principle of
complementarity. Needless to say lots of crimes remain unpunished. That also resolves
in accusations of the Court of being biased or one-sided. Careful explanations to public
and impartial approach to the situations are necessary to present the Court as a

legitimate institution of international criminal law.

¥ The Impact of the Rome Statute System on Victims and Affected Communities, Final Report by the
Focal Points, supra note 86, p.18

8 The Impact of the Rome Statute System on Victims and Affected Communities, Final Report by the
Focal Points, supra note 86, p.3
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Despite the recognition of the right of the victims to participate in the proceeding
and a general policy that states “bureaucratic or resource-related arguments, such as the
high number of victims, the costs involved or any other organizational problems require

»89 4 lot of

practical solutions: they are never a basis to oppose participation per se...
victims are not given their voice in the proceeding’.

The most striking problem discussed during the Review Conference appeared to
be the outreach of the ICC. A disturbing lack of information was felt in all the countries
where the Court was present. Given the limited media outreach, illiteracy and isolation,
the awareness of what is the ICC, its function and jurisdiction and the possibilities how
to participate in the proceeding were mostly unknown. The situation is improving in
most recent situations, especially in the case of Kenya, where the outreach activities
were conducted before the investigation has proceeded and therefore the population was
better informed and prepared”".

In connection with lack of information, also a limited support of the international
investigation could be seen in some of the countries as Colombia, Democratic Republic
of Congo or Uganda. In those countries national jurisdiction was a preferred option.

Unfortunately the investigation and the trials at the Court last too long. A lot of
survivors don’t live long enough to see the results of the Court’s work. For instance, the
case of Mr. Memba has been started in 2002 and now, ten years later, there is no visible
end of impunity to the victims. The due process with respect to all the defendants’ is
complicated and hard to understand for affected communities.

Intermediaries together with non-governmental organizations play a crucial role
in the Court’s outreach and in assistance to the victims, “they help bridge the physical,
cultural and linguistic gap between the Court and members of the community””* Even
though their importance to the Court is unquestionable; their role has never been

addressed and specified in any of the Court’s documents. Consequently, intermediaries

# International Criminal Court,, Policy Paper on Victims’ Participation, available at: http://www.icc-
cpi.int/iccdocs/asp_docs/RC2010/Stocktaking/RC-ST-V-M.1-ENG.pdf, last accessed on 17 April 2012, p. 4
% As to June 2010 2.648 victims have submitted the application to participate in the proceedings, 770
were granted the right

L The Impact of the Rome Statute System on Victims and Affected Communities, Final Report by the
Focal Points, supra note 86, p.12

%2 International Federation for Human Rights, ICC Review Conference; Renewing Commitment to
Accountability, 25 May 2010, N°543a, available at:
http://www.unhcr.org/refworld/docid/4bfcc04e2.html, accessed on 20 March 2012, p.10
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suffer from lack of protection even though often threatened because if their connections
to the ICC’s proceeding. There should be a respective policy towards them and their
financing and especially protection should be covered.

Special attention was brought to children and women as to the two most
vulnerable groups in the society. It was explained it was hard to reach them to provide
them with the relevant information about the Court. The outreach in this case must be
specifically tailored and respectful to the victims’® needs. Women suffer from
stigmatization after being the victims of gender-based violence; it is extremely hard to
gain their trust. The importance of seeing the child soldiers as victims and not as
perpetrators was also stressed. The re-integration of both of these groups is more
complicated and should be targeted by the Court.

There is a strong interest and need for the reparations among the victims. The
Court can entitle the victim to reparations in the sentence, either from the funds of the
sentenced perpetrator or from the funds of the Court. In case of the perpetrator,
necessary legislation regarding the asset tracking and freezing shall be implemented,
nevertheless, the seized assets of the accused persons would not cover all the claimed
damages.

The unfortunate possible outcome of providing reparations and assistance is a
jealousy that may occur resulting from an insensitive distribution policy, categorizing or
simply the lack of information”. It is necessary to address the reparation to the victims
or group of victims in order to prevent most of possible future tensions in the society”.

The Trust Fund for Victims (further “TFV”) is a new institution established only
in 2002 by the decision of the Assembly of State Parties at first session’”. The Fund is
operated by five voluntary members of Board of Directors. The main responsibilities of
the TFV are providing “physical rehabilitation, psychological assistance and material

9596

support””, the assistance “can take forms that overlap with reparations, such as medical

> The Impact of the Rome Statute System on Victims and Affected Communities, Final Report by the
Focal Points, supra note 86, p.6

o Tolbert, David, Taking Stock of the Impact of the Rome Statute and the International Criminal Court on
Victims and Affected Communities, p.4

% Schabas, William A., supra note 19, p. 175

% The Impact of the Rome Statute System on Victims and Affected Communities, Final Report by the
Focal Points, supra note 86, p.12
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care, scholarships, housing and financial help™®’

. Now with more than 30 programs in
the field the TFV reached more than forty thousand direct beneficiaries and two
hundred thousand indirect beneficiaries. It was very fortunate to allow the TFV to
provide assistance to the victims before the conviction from the Court so that the current
needs of the victims can be at least partly solved.

The biggest obstacle regarding the TFV is insufficient funding, the resources in
June 2010 amounted to only around five millions Euro’®. The State-Parties were not
very generous though big promises have been made. The TFV must find a new strategy
how to attract new donors, not only from the States Parties, but also organizations or
individuals.

The Court has so far no experience with the reparations, by the time the
Kampala Conference took place there was not a single trial completed. However, the
Court has only a complementary reparatory function; the primary responsibility lies
according to the international law with the national state.

There are many obstacles and challenges to overcome in the Court’s policies
towards victims. It could have been expected. The ICC is doing a “pioneer” work in this
field and so mistakes inevitably happen. It has established the system in which the Court
has an obligation to hear what the victim has about to say. Giving the day-to-day reality
of life, the opinions of the victims often differ, even in between the victims from the
same communities. [CC would never be able to please everybody, unfortunately neither
to provide justice to everybody nor compensate everybody, but “even if we cannot bring
justice to every victim, we must try to bring the benefits of an international justice

system to those we can’”’

. With keeping in mind that the solutions must be sensitive to
victims and their cultural and social background a lot has been done to improve and

learn from already made mistakes.

% Tolbert, David, Taking Stock of the Impact of the Rome Statute and the International Criminal Court on
Victims and Affected Communities, p.3

% Tolbert, David, supra note 97, p.4

% Statement by Ms. Radhika Coomaraswamy, The Rome Statute, The Voices of Victims: Breaking the
silence of atrocities, 2. June 2012, Kampala, Uganda
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3.2.4. Peace and Justice

Both, promoting peace and justice belong to the main of the Court’s objectives.
The Preamble to the Rome Statute expressed that “recognizing that grave crimes

threaten the peace, security and well-being of the world”'"

. However, lots of
discussions whether the Court in pursuing justice doesn’t undermine hopes for peace
took place as of the firsts Court’s judicial interventions. Its effects on peace
negotiations, humanitarian conditions and further commitments of atrocities were
always on the table. Consequently, the Session of the State Parties decided to devote
necessary time to evaluate the consequences of the Court’s actions by appointing
Argentina, Democratic Republic of Congo and Switzerland to present co-focal points at
the Review Conference.

The ICC was not the only Court that was accused of threatening peace. It was
also the case of International Criminal Tribunal for former Yugoslavia. However,
considering the permanent character of the ICC, it is more likely that its possible
intervention won’t be only part of the solution in the after-math of the conflicts, but also
part of an ongoing conflict, not mentioning its preventive function.

The discussion was always introduced as “peace vs. justice” meaning that both is
hard or even impossible to achieve at the same time. There was a purpose why was this
stocktaking exercise named “peace and justice”. The aim is to show the conflict in
between the two is evitable and that the terms are in reality compatible. As the United
Nation’s Secretary-General Ban Ki-Moon stated: “the debate is no longer between
peace and justice, but between peace and what kind of justice”'"".

There is a considerable shift that was expressly stated at the Review Conference.

There is no possibility to negotiate about amnesties for those who fall within the

jurisdiction of the ICC, “amnesties, once viewed as a necessary price for peace, are no

100 Mendez, Juan E., The Importance of Justice in Securing Peace, International Criminal Court,

30.5.2010, RC/ST/PJ/INF.3, p.1
101 Report of the Bureau on Stocktaking: Peace and Justice, International Criminal Court, available at
http://www.icc-cpi.int/iccdocs/asp_docs/ASP8R/ICC-ASP-8-52-ENG.pdf, last accessed on 17 April 2012,

p.1
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2102 There are

longer considered acceptable for the most serious international crimes
multiple reasons for that.

First of all, there could be no further precedents for the possible future
perpetrators that they can ever go unpunished, “evidence presented at the recent
tribunals suggests, that the failure to prosecute perpetrators such as Pol Pot, Idi Amin,
Saddam Hussein, Augusto Pinochet, and Papa Doc Duvalier convinced the Serbs and

Hutus that they could commit genocide with impunity”'®?

. Especially in sensitive areas
in the world like Africa, the consequences could be deadly.

The preventive function of the Court does not have to be necessarily long-
termed. It is recognized what effects on the ongoing conflicts had the mentioning of the
possibility of the Court’s involvement'®*, “the mere threat of prosecution may have a
stabilizing effect by exacting the cost for continuing atrocities and by undermining the
power of genocidal leaders”'””. Sometimes the African warlords weren’t even aware of
the fact that their actions committed international crimes.

Respecting the concept of not only retributive justice, but more importantly
restorative justice, the question comes in mind whether the local societies prefer the
intervention of the ICC or would prefer rather traditional justice. It was apparent, that in
some cases, most notably Uganda, the Court wasn’t welcomed. In case of alternative
means of justice, the truth seeking commissions are most commonly mentioned.

Truth Commissions are non-judicial “investigatory bodies that have usually been
created as a part of a country’s political transition to examine human rights

. . 106
violations”

. They are becoming popular; at least twenty-five were established in last
forty years'” including the well-known South African Truth Commission. The
advantage of truth seeking commissions is the direct involvement of a broad affected

society and thus direct and possibly prompt reconciliation and reestablishment of trust

102 Report of the Bureau on Stocktaking: Peace and Justice, International Criminal Court, supra note 101,

p.1

103 Akhavan, Payam, Are International Criminal Tribunals a Disincentive to Peace?: Reconciliation Judicial
Romanticism with Political Realism, Human Rights Quarterly, Vol. 31, 2009, p. 629

104 Mendez, Juan E., The Importance of Justice in Securing Peace, International Criminal Court,
30.5.2010, RC/ST/PJ/INF.3, p.3

105 Akhavan, Payam, supra note 103, p. 629

Sooka, Yasmin, Confronting Impunity: The Role of Truth Commissions in Building Reconciliation and
National Unity, Review Conference of the Rome Statute, 30. May 2010, p.7

107 Sooka, Yasmin, supra note 106
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and peace in the community. In case of properly managed and established within a
reasonable time period after the termination of the conflict, the truth seeking
commissions are “giving a voice to the voiceless and empowering those who for years

s e 108
have been prosecuted and made visible”

. They can have a significant impact if they
target sensitive groups of women and children.

The situations after the conflict share the same feature, the victims hope first for
peace and justice is placed on the second place. However, when the peace is achieved
and the humanitarian conditions improved, the demand for justice becomes stronger. So
in case justice was called off because of the power realities in place, the tensions in the
societies remain stronger. “Experience in several post-conflict societies has shown that,
where culprits were not prosecuted for a number of reasons, the banished ghost of the
victim’s thirst for justice returns years later to haunt those societies, reopening old
wounds thought to have been healed.”'?”

In case of Rwanda, so-called gacaca courts took place. Over eleven thousands of
these courts operated to prosecute genocide. However, they were also objects of
criticism, because traditionally, those courts were used to settle minor disputes, their
ability to prosecute such a complicated crime as genocide was consequently
questionable.

The views on the matter of the Court’s impact in the peace talks differ. The
example of Sudan is the most popular. The situation of Sudan was referred to the Court
by United Nation’s Security Council in March 2005, “determining that the situation in
Sudan continues to constitute a threat to international peace and security”''’. After the
issuance of the arrest warrant for the sitting head of State, Omar Al-Bashir, the
Sudanese president expelled thirteen humanitarian organizations out of the country,
leaving thousands of people deprived of their basic needs. A huge criticism of the
Prosecutor’s timing came from State Parties as well from civil society and journalists.

On the other hand, even though the arrest warrant was not executed, mostly due to the

lack of cooperation of both State-Parties and Non-State Parties, the situation concluded

108 Sooka, Yasmin, supra note 106, p.2

Thakur, Ramesh Chandra, Malcontent, Peter, Sovereign Impunity to International Accountability: The
Search for Justice in a World of States, United Nations University Press, 2004, p. 199
110 Mendez, Juan E., supra note 104, p.3
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in international isolation of Sudanese president and certain shift of power in Sudan''".
The main leader of the Janjaweed Ali Kushayb was prosecuted nationally; even it was
more a theater for the international community.

In case of this stocktaking exercise, no resolution was adopted. The most
important document remains the Commentator’s Summary. Nevertheless, the ongoing
debate does not stop here. This controversial area on the Court’s impact is hard to
evaluate. The preventive function can be hardly if ever measured, “because successful

»H12 1n cases of both successful and

prevention is measured by what does not happen
unsuccessful cases of pursuing justice and peace, the Court’s actions are part of multiple
factors that influence the outcome. Nonetheless, there are no two same situations and

“important differences between national circumstances must be respected”' .

1 Mendez, Juan E., supra note 104, p.6

Akhavan, Payam, supra note 103, p. 636
Hayner Priscilla, Managing the Challenges of Integrating Justice Efforts and Peace Processes,
International Criminal Court, 30.5.2010, RC/ST/PJ/INF.4, p. 1
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3.3. Strengthening the Enforcement of Sentences

The resolution on strengthening the enforcement of sentences was adopted in
place of debating over an amendment that was proposed by Norway in 2009. The
Assembly of the State Parties decided not to include discussions regarding the
facilitation of service of sentenced in the Kampala Review Conference. ''*

The resolution stressed the key and irreplaceable role of the State Parties in
enforcement of the sentences of imprisonment. The Court cannot force any State Party
to accept a sentenced person, it only choses from the list of States “that have indicated

29115

to the Court their willingness to accept” "~ them. So far the States have been very

reluctant to indicate this willingness to the Court.

14 Schabas, William A., supra note 57

* The Rome Statute, Article 103
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3.4. Article 124

Article 124" allows new party states to the Rome Statute to withdraw from the
jurisdiction of the ICC for a limited period of seven years. This withdrawal is
concerning only the war crimes committed by their nationals or on their territories.

The transnational provision was used only twice during the Court’s history: by
France and Colombia. France revoked the provision on 13 August 2008 after
approximately 6 years''’. The provision lost its effect in 2009 in case of Colombia''®,

Reviewing of the transitional provision was directly implemented in the Article
124. The consensus over deleting of the Article 124 was expected before the Review

"9 Therefore,

Conference supported by the outcome of 2009 Assembly of States Parties
it came as a surprise when the discussions came with the conclusion of retaining Article
124 in an unchanged form. Consequently, many international organizations concerned
with human rights expressed their disappointment.

Deletion of the Article 124 was not the only possible solution. The Venezuela
delegation proposed “sunset clause” as a compromise'>’. Article 124 would
automatically expire after a previously framed period of time. Although number of

states was in favor of this solution, even the compromise proposal didn’t gain enough

support.

118 Article 124

Transitional Provision

Notwithstanding article 12, paragraphs 1 and 2, a State, on becoming a party to this Statute,

may declare that, for a period of seven years after the entry into force of this Statute for the State
concerned, it does not accept the jurisdiction of the Court with respect to the category of crimes
referred to in article 8 when a crime is alleged to have been committed by its nationals or on

its territory. A declaration under this article may be withdrawn at any time. The provisions of

this article shall be reviewed at the Review Conference convened in accordance with article 123,
paragraph 1.

1 Clark, Roger S., Amendments to the Rome Statute of the International Criminal Court Considered at
the first Review Conference on the Court, Kampala, 31 May-11 June 2010, Goettingen Journal of
International Law 2, 2010, p. 691

18 Kaul, Hans-Peter, supra note 50

19 Proposed deletation of the Article 124, Resolution ICC-ASP/8/Res.6, November 2009, Annex I.

129 coalition for the International Criminal Court, Report of the First Review Conference on the Rome
Statute, supra note 56, p.20
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Withdrawing from the court’s jurisdiction is controversial'*' and it opposes the
general rule of prohibition of reservations to the Rome Statute. The reason for keeping
Article 124 unchanged, though supported by the minority of the participating parties to
the Review Conference, was to support other states to become a party to the ICC and
providing them with the equal conditions that previous becoming members have had.
Nonetheless, existence of Article 124 has so far not proved this wishful effect.

Article 124 shall be reviewed again during the 14th session of the Assembly of
State Parties which will be held in 2015'*.

121 Clark, Roger S., supra note 117, p.692

Resolution on Article 124, International Criminal Court, available at http://www.icc-
cpi.int/iccdocs/asp_docs/Resolutions/RC-Res.4-ENG.pdf, last accessed on 14 March 2012
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3.5. Article 8

Following the proposal of Belgium, successful consensus was reached regarding
the prohibition of selected weapons in the conflicts of internal character. These include
poison or poisoned weapons; asphyxiating or other gasses, and all analogous liquids,
materials or devices and bullets which expand or flatten in the human body, such as
bullets with a hard envelope which does not entirely cover the core or is pierced with
incisions'*’. What might seem as a significant change is however only widening of the
current prohibition of the same weapons in international conflicts. The gap between the
severity of international and national conflicts is almost none nowadays. Contrary, some
of the most brutal attacks against civilians were committed during the national scaled
conflicts, the most severe crimes national committed against national. There is no
reason for setting different protection for possible victims and the perishing distinction
considering legal tools between international and national conflicts is a logical
consequence of that phenomenon.

However, this first amendment to the Rome Statute in history is followed by
minor controversies. Firstly, emphasized by the delegation of France, “mental

99124

requirement of the crime” " must be fulfilled in the case of expanding bullets, meaning

“the perpetrator employs the bullets to uselessly aggravate suffering or the wounding
effect upon the target of such bullets, as reflected in customary international law”'?.
This part of the provision refers to cases where expanding bullets are used to protect
civilians, in situations as rescuing hostages, “a regular bullet may go through a
participant and hit innocent person”, conversely, the expanding bullet remains in the
aimed person'*°.

Secondly, the crime is committed only in context of armed conflict, not in cases of law

enforcement situations. Amnesty International expressed its concern that it may

123 Resolution RC/Res.5 Amendments to article 8 of the Rome Statute, International Criminal Court,
available at: http://www.icc-cpi.int/iccdocs/asp_docs/Resolutions/RC-Res.5-ENG.pdf, last accessed on
12 March 2012

12% coalition on International Criminal Court, Report on the First Review Conference on the Rome
Statute, supra note 56, p.21

12% Resolution RC/Res.5 Amendments to article 8 of the Rome Statute supra note 123

126 Clark, Roger S., supra note 117, p. 708
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negatively affect the customary humanitarian law and shall not be understood as
authorization to use above mentioned weapons'*’.

This amendment falls within the scope of “negative understanding”; it applies
only to member states to the ICC'*® Pursuant to Article 121 paragraph 5 the
amendments enter into force for those State Parties which consequently ratify it. The
first flagship that ratified amended provision of article 8 was San Marino on 26
September 2011. President of the Assembly of State Parties, Ambassador Christian
Wenaweser welcomed this firs ratification with hope that “it would constitute a catalyst
for other States to follow”'*.

Also other weapons were proposed to be prohibited, namely chemical weapons,
biological weapons, anti-personnel land mines, non-detectable fragments, blinding laser

ige 130
weapons and cluster munitions or nuclear weapons ~ . However, no consensus has been

reached and will further be worked on by the established Working Group.

127 Amnesty International Public Statement, Comments regarding the language included in the

resolution amending Article 8 of the Rome Statute, adopted in plenary on the 10 June 2010, 11 June
2010

128 Schabas, William A, supra note 57

Press Release of 28.09.2011, First Ratification of Kampala amendment to article 8, available at
http://www.icc-cpi.int/Menus/ASP/Press+Releases/Press+Releases+2011/PR727.htm, kast accessed on
17 March 2012

130 Clark, Roger S., supra note 117, p. 708
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3.6. Crime of Aggression

The most important outcome of the Kampala Review Conference has been
without doubts a compromise reached in defining the crime of aggression. Decades of
legal research and diplomatic negotiations were concluded in Uganda and both
celebrated and regretted throughout the world. In this section I would like first to
present a short history of the crime of aggression and different attempts to define and
prosecute it. Further, I would like to describe definition which was adopted at the
Review Conference followed by explaining the obstacles and uncertainties following its

adoption.

History of the Crime of Aggression

It was a century ago when the German Kaiser Vilhelm II, who initiated World
War I, was accused of breaching Article 227 of the Peace Treaty of Versailles and was
about to be charged with “supreme offence against international morality and the

sanctity of treaties™"'.

Kaiser Vilhelm II however escaped to the Netherlands and
therefore couldn’t be prosecuted'>.

General Treaty for Renunciation of War as an Instrument of National Policy, so
called Kellogg-Briand Pact, was signed in 1928. It instructed to “all disputes to be

settled by pacific means™'>’

. However, there was no legal tool to prosecute individuals.
The next and most significant milestone in prosecuting crime of aggression came

in 1947 with Nuremberg and Tokyo international military tribunals famously calling

aggressive war to be “not only an international crime: it is supreme international crime

differing from other war crimes in that it contains within itself the accumulated evil of

131 Heinsch, Robert, The Crime of Aggression After Kampala: Success or Burden for the Future?,

Goettingen Journal of International Law, 2/2010, p. 716

32 The Netherlands refused to extradite Kaiser Vilhelm I

Fletcher, Kari M, Defining the Crime of Aggression: Is there an Answer to the International Criminal
Court’s Dilemma?, Air Force Law Review, Vol. 65, 2010, p.233
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»134 " The definition of crime in Article 6 of the Charter of International

the whole
Military Tribunal covered “planning, preparation, initiation or waging of a war of
aggression or a war in violation of international treaties, agreements or assurances, or
participation in a common plan or conspiracy for the accomplishment of any of the

L5135
foregoing”

. The result was twenty two persons in Nuremberg Trial and twenty eight
persons in Tokyo trials sentenced, even though there were significant doubts that crime
of leading aggressive war has no grounds in international customary law and
consequent violation of nullem crimen nulla poena sine lege principle. On the contrary,
Nuremberg judges and most importantly Chief U.S. Prosecutor Robert Jackson were
persuaded that in existing international documents, including Briand-Kellogg Pact, there
is a definition and a prohibition of leading an aggressive war. The Military Tribunals
were thus applying only “existing expression of international law existing at the time of
its creation”"°,

Finally, the definition of aggression was found by consensus for the purposes of
maintaining international peace in the Charter of United Nations. In 1974 the General
Assembly of the United Nations adopted a Declaration on the Definition of Aggression
in the Resolution 3314. Article 1 defines aggression as “the use of armed force by a
State against the sovereignty, territorial integrity, or political independence of another
state, or in any other manner inconsistent with the Charter of the United Nations™'’.
Article 3 states acts that constitute aggression regardless of declaration of war, however
as articulated in Article 4 “the acts enumerated above are not exhaustive and the
Security Council may determine that other acts constitute aggression under the

»138 Recent definition concluded in the Rome Statute of the

provision of the Charter
International Criminal Court is very much based on the definition of the Resolution

3314. It bases the grounds for some critiques as the definition was not supposed to serve

134 Anderson, Michael, Reconceptualizing Aggression, Duke Law Journal, Vol. 60/2010, p. 414

Drumbl, Mark A., The Push to Criminalize Aggression: Something Lost Amid the Gains?, Case Western
Reserve Journal of International Law, 41/2009, p. 295

136 Ferenz, Benjamin B., Enabling the International Criminal Court to Punish Aggression, Washongton
University Global Studies Law Review, 3/2007

137 Resolution 3314, General Assembly, Twenty Ninth Session, available at http://daccess-dds-
ny.un.org/doc/RESOLUTION/GEN/NRO/739/16/IMG/NR073916.pdf?OpenElement, last accessed on
2/29/12

138 Resolution 3314
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international criminal law purposes, but rather political ones and so it lacks the
precision of careful law wording.

Nuremberg and Tokyo trials were not only first courts to prosecute the crime of
aggression, but also gave necessary impulse to create other international criminal
tribunals, mostly as an aftermath of international conflicts. Within the jurisdiction of
these courts'> were war crimes, crimes against humanity, even genocide, but never
aggression.

Finally, after establishing the ICC in 1998, the states at the Rome Conference
decided to include crime of aggression within the crimes over which the Court shall
have jurisdiction. However, the States Parties didn’t agree upon the definition. Article
5(2) of the Rome Statute was decided to be left for the decision at the first review
conference. Until June 2010 Article 5 stated: “The Court shall exercise jurisdiction over
the crime of aggression once a provision is adopted in accordance with Articles 121 and
123 defining the crime and setting out the conditions under which the Court shall
exercise jurisdiction with respect to the crime. Such a provision shall be consistent with

the relevant provisions of the Charter of the United Nations™'*’

. The Preparatory
Commission of the Court was responsible for the respective work on the definition of
aggression as well as Elements of Crimes and conditions for jurisdiction. More
importantly, the decision to create a Special Working Group on the Crime of
Aggression (further “SWGCA”) was taken in 2002. The SWGCA operated from 2003
till the Review Conference and prepared a complete definition of the crime of
aggression, possible solutions of the Court’s jurisdiction as well as draft of the
amendments to the Elements of Crime. The preparatory work before the Kampala

Conference was discussed among academics and the debate was also opened to the non-

state parties'*' and non-governmental organizations.

139 |nternational Criminal Tribunal for Rwanda, International Criminal Tribunal for former Yugoslavia,
special courts in Sierra Leone, East Timor, Cambodia

140 Heinsch, Robert, supra note 131, p. 718

Active part of discussion took for instance: China, the Russian Federation, India, United States of
America did not participate in the SWGA discussion, but were active observers of the Review
Conference
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The outcome of Kampala

Article 8 bis defines two features of aggression, firstly the actual crime of
aggression in paragraph 1 and secondly, the act of aggression. Article 1 defines the
crime of aggression as “the planning, preparation, initiation or execution, by person in a
position effectively to exercise control over or to direct the political or military action of
a State, of an act of aggression which, by its character, gravity and scale, constitutes a
manifest violation of the Charter of the United Nations”, so it can only committed by
persons and moreover only by persons in charge as will be described lately. Contrary,
the act of aggression can only be committed by a State and is described as “the use of
armed force by a State against the sovereignty, territorial integrity or political
independence of another State, or in any other manner inconsistent with the Charter of
the United Nations”. The general definition is followed by enumerative list of possible
acts of aggression. The list is exactly the same as stated for the purposes of the
Resolution 3314. These facts lead many commentators'** to question; whether the list of
acts of aggression is exhaustive or not as in the Resolution 3314 was described that
Security Council may decide that other acts than the ones stated in the definition can
create an act of aggression'*’. The current understanding is that the list is exhaustive'**.

Not all acts of aggression create prima facie crimes of aggression. Summing up,
“a crime of aggression is an act of aggression that violates the Charter”'*. The State
Parties and the SWGA preferred a rather conservative approach to the definition of
aggression and let it cover only the most severe breaches of the prohibition of use of
force. The adopted definition is said to be consistent with current international

 but it does not encourage any progressive development in

customary law'*
understanding of aggression. Some academics accepted this approach with regrets and
as a missed chance, but it was the smoothest and possibly the only way to reach the

compromise.

12 £y Michael J. Glennon

Article 4 of Resolution 3314

See Kress, Claus, Time for Decision: Some Thoughts on the Immediate Future of the Crime of

Aggression: A Reply to Andreas Paulus

145 Glennon, J. Michael, The Blank-Prose Crime of Aggression, Yale International Law, Vol. 71, 2010, p. 89

146 . . . . . . .
Aggression is by most authors considered as a crime under international law and was confirmed as

such by British law lords in judgment R. v. Jones in 2006
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Unlike other crimes stated in the Rome Statute the crime of aggression can only
be committed by “by person in a position effectively to exercise control over or to direct
the political or military action of a State”'*’. The crime focuses only on top leaders
either political or military. Questions were raised, as not only the above mentioned
leaders do possess the necessary influence to control political or military action. Also
persons enjoying economic power or nowadays religious leaders may have significant
authority. It seems to be understood that Article 8 bis does not exclude those persons
from a possible prosecution'*®,

As was already said, the proposed definition shields only the most significant
incidents of illegal use of force, carefully avoiding the controversial cases that would
fall into the “grey area”. Most doubts were raised in connection with understanding of
the self-defense and a new phenomenon of the international law, so-called responsibility
to protect and following humanitarian intervention. But within this ambiguous area fall
also “forcible reactions to a “minor” use of force of another state, armed interventions to
rescue nationals, the extraterritorial use of force against a massive non-state armed

k% and others.

attac

The uncertain coverage of the definition of the crime of aggression gave rise to
many doubts questioning the legality of the definition. The attempt to precise the
definition was held by adopting the “Understandings regarding the amendments to the
Rome Statute of the International Criminal Court on the crime of aggression”. The
Understandings were supposed to clarify some of the unclear aspects of the definition of
aggression, including referrals by the Security Council, jurisdiction over the crime of
aggression or explaining the exact meaning of the word “manifest” in the definition. For
the purposes of the crime of aggression as stated in the Rome Statute the violation of the

Charter must be “manifest” in “character, gravity and scale”. As the Understandings

state the three components must be sufficient, “no one component can be significant

%7 Also consult Article 25(3)bis considering individual criminal responsibility “In respect of the crime of

aggression, the provisions of this article shall apply only to persons in a position effectively to exercise
control over or to direct the political or military action of a State”.
148 Heinsch, Robert, supra note 131, p. 723

149 Kress, Claus, supra note 144, p. 1140
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enough to satisfy the manifest standard by itself”*’. Unsurprisingly, only another
debate occurred whether all three criteria have to be met or only two fulfill the
condition.

The possible vagueness of the definition of the crime of aggression is criticized
for another reason also. The adopted definition aims to prosecute only the gravest
breaches of international law. It might not gain the preventive effect as it is connected
with other crimes covered by the Rome Statute. Is it possible that the future perpetrators
can even be encouraged by the limited possibility of being charged for their crimes?
Some parts of the definition as the meaning of the word “manifest” are opened to
judicial defining. But the definition is hopefully clear enough for raising the awareness

of the legal consequences for the possible future perpetrators.

Prosecution of the crime of aggression according to the Rome Statute

The prosecution of the crime of aggression differs depending on where the
impulse to investigate came from. The first possibility is the referral by the Security
Council. In this case, covered by Article 15 ter, the prosecutor may proceed with the
investigation without fulfilling any further conditions. The Court may investigate the
situation even in case the States are not parties to the Rome Statute.

Contrary, the citizens of the Non-State Parties cannot be prosecuted for the
crime of aggression in case of State-Party referral or initiative of the Prosecutor of the
ICC, so called proprio motu. These options are included in the Article 15 bis. There was
also an opposition against non-prosecution of the situations in Non-State parties. It is
claimed, and the same principle is applied in case of other grave crimes under Rome
Statute, that the crime takes place on the territory of the victim state. Hence, it would be
sufficient if only the attacked state was a State-Party to the ICC. However, the opt-out
close that will be explained later and its recent understanding would consequence in an
unacceptable difference between the prosecution regarding the Non-State Parties and

the State-Parties that have used the option to prevent their citizens from the prosecution.

150 Paragraph 7, Understandings regarding the amendments to the Rome Statute of the International
Criminal Court on the crime of aggression, Anex Ill to the Resolution RC/Res.6 The Crime of Agression
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The relationship with the Security Council of the United Nations

The dependence on the Security Council’s declaration of the existent act of
aggression had been one of the biggest burdens to overcome in the negotiating process.
The positions of the State Parties were strong and the compromise seemed to be
impossible. That is also a reason why SWGA included so many options in the draft
proposals. Some State Parties and academics insisted that Security Council’s referral or
approval was necessary and any way that would pass it would violate the Charter of the
United Nations. Such a strong dependence on a purely political body of international
administration was unacceptable for others. It is widely seen that the decision making of
the Security Council is complicated and that it is very reluctant to make a decision of
illegal use of force. Moreover, the majority of states and academics are persuaded that
the Security Council has primary, but “does not have exclusive responsibility with
regard to threats to international peace and security”"",

The compromise options were merely based on a pre-decision of another body
inside or outside the ICC in case of Security Council’s inactivity. Those proposed were
General Assembly of the United Nations, International Criminal Court of Justice or Pre-
Trial Chamber of the ICC. General Assembly was criticized because of its political
function and lack of judicial competence'*”. International Criminal Court of Justice
seemed to be a better option, but it would “add costly and undesirable time-consuming
procedures™' .

As we know now, the accepted compromise is a strong one. Any option that the
prosecution of the aggression within the jurisdiction of the ICC can be suspended by an
institution outside of the ICC was abandoned'>*. In case of six months of inactivity
after the necessary notification to the Secretary General of the United Nations, the
prosecutor of the ICC has the right to proceed with the investigation “in respect of a

crime of aggression provided that the Pre-Trial Division has authorized the

commencement of the investigation in respect of a crime of aggression in accordance

1> Kress, Claus, The Crime of Aggression before the First Review Conference of the ICC Statute, Leiden

Journal of International Law, 20/2007, p.861

2 As Benjamin B. Ferenz stated when compared General Assembly to the Security Council: “there is not
much advantage in jumping from the frying pan into the fire”.

153 Kress, Claus, supra note 151, p.863

1> Excluding the possibility of deferral of the Security Council according to Article 16 of the Rome
Statute
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with the procedure contained in article 15, and the Security Council has not decided

otherwise in accordance with the Article 167>

. We can see a switch from the previous
proposal, as the whole Pre-Trial Division has not been considered before. This approach
not only respects the primary power to determine an act of aggression, but also
emphasizes the “need of the Court to be able to act independently and to avoid
politicization, with a view to ending impunity”'>®. Only future will tell whether the
adopted solution would result in tension or even conflicts between the Court and the
Security Council. Nevertheless, the Security Council still has the power to defer the

ongoing investigation of the ICC.

The amendment process and entry into force: Article 121(4) v. 121(5)

Yet another problem came with the question how to amend the Rome Statute. It
was unclear whether the Article 121(4) should be applied or Article 121(5). The
outcome was most likely surprising for all, as a specific “tailor made” procedure was
created for the adoption and coming into force of the crime of aggression. The ratifying
process was also a possible reason to downturn of the negotiations as some State-Parties
expressed their deep concerns about a specific procedure that is not derived from the
Rome Statute.

Article 121(4) states a general procedure for amendments, “an amendment shall
enter into force for all States Parties one year after instruments of ratification or
acceptance have been deposited with the Secretary-General of the United Nations”, the
ratification or the acceptance is required of 7/8 of the States Parties.

Article 121(5) is applied in case of amendments to Articles 5, 6, 7, and 8 and the
amendments enter into force only for those Parties that have accepted the amendment

and one year after their instruments of ratification or acceptance have been deposited.

>3 Article 15bis (8) of the Rome Statute

% |nternational Criminal Court, Report of the Working Group on the Crime of Aggression, available at
http://www.icc-cpi.int/iccdocs/asp_docs/RC2010/RC-11-Annex.lII-ENG.pdf, last accessed on 17 March
2012
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Under the ruling of the Article 121(4) “no-one is bound until everyone is bound”"’, on

the other hand, amendments of the Articles 5, 6, 7 and 8 bound only those State-Parties
that have ratified it.

The specific approach for the crime of aggression is stated in the Article 15 bis
and uses a combination of both of the above mentioned principles. According to Article
15 bis (2) the ICC shall exercise jurisdiction only “with respect to crimes of aggression
committed one year after the ratification or acceptance of the amendments by thirty
States Parties”. Moreover, the finalization of the jurisdiction over the crime of
aggression will be based upon a decision taken by the 7/8 of the States Parties after 1
January 2017",

The above mentioned doubts raised mostly from concerns weather the States

99159

Parties “had the legal power to be as creative as they were without amending the

amendment procedure first.

Opt-out clause

One of the most confusion causing amendments to the Rome Statute was Article
15 (4). State Parties have opened a special option how to prevent possible jurisdiction of
ICC regarding the proprio motu prosecution of the crime of aggression: “The Court
may, in accordance with article 12, exercise jurisdiction over a crime of aggression,
arising from an act of aggression committed by a State Party, unless that State Party has
previously declared that it does not accept such jurisdiction by lodging a declaration

with the Registrar'®’

. The withdrawal of such a declaration may be affected at any time
and shall be considered by the State Party within three years”'®". Commentators have
come to very different understandings of the provision. Some understand'®* that all

State Parties are bound by the aggression amendments after they come into force, unless

7 Clark, Roger S., Negotiating Provisions Defining the Crime of Aggression, its Elements and the

Conditions for the ICC Exercise of Jurisdiction Over It, The European Journal of International Law, Vol.
20/2010

8 Article 15 bis (3)

Kress, Claus, Holtzendorff, Leonie, The Kampala Compromise on the Crime of Aggression, Journal of
International Criminal Justice 8/2010, p.1215

160 Registar represents the head of Registry, one of the four organs of the ICC which is responsible for
the non-judicial agenda of the Court

181 Article 15 bis (4) of the Rome Statute

Bill Schabas, Kevin Jon Heller
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the State Party enjoys a possibility of lodging a declaration with the Registar. On the
contrary, others'® are persuaded that from the fact that the amendment process was
governed by Article 121(5) the necessary consequence of its second sentence: “in
respect of a State Party which has not accepted the amendment, the Court shall not
exercise its jurisdiction regarding a crime covered by the amendment” would be that no
State Party is bound unless it ratifies the provisions regarding the crime of aggression.
The reason for an opt-clause would then be to enable the State Party to ratify the
respective amendments and help to fulfill a necessary condition of thirty acceptances so
as the provisions of the crime of aggression could come into force, but at the same time
prevents the ICC’s jurisdiction over its citizens. This seems as a rather controversial
political approach and State Parties “which consider making such a declaration will

probably have to pay a high political price that many may not be willing to pay”'®*.

Conclusion

There is no surprise that the adopted definition was accomplished only with
necessary compromises. When we look back at the complicated process of reaching the
definition we must understand that its vagueness and binds to resolution 3314 of the
United Nations were inevitable, “historical differences among the states and disparities
in military and economic power have generated profound disagreement over when force
may appropriately be used”'®. International criminal lawyers create the definitions and
seek for precision; however, those are not lawyers but diplomats who have to adopt the
definition then. Taken into consideration the current status and support of the ICC, it
would be naive to expect a strong progressive definition of the crime of aggression. I
don’t think that the doors are closed when it comes to considering terrorist attacks,
internal conflicts or cyber-attacks with the connection of the crime of aggression, but
the international society has not been ready for it yet. This said, I personally understand
the reached compromise as a success and a first step in prosecuting the crime of

aggression on international level.

163 Roger S. Clark, Robert Heinsch

Kaul, Hans-Peter, supra note 50, p.665
Glennon, J. Michael, supra note 145, p. 111

164
165

50



4. Conclusion

An atmosphere at and especially after the Review Conference reminded the one
after successful adoption of the Rome Statute at Rome Conference in 1998.'° The State
Parties as well as non-State parties seemed to be satisfied with the outcomes. All
academia started to evaluate. Was the First Review Conference successful? As Mr. Fife
stated: ,,the key criteria for success of the Conference may have less to do with the
amendments to the Statute than with what kind of overall message is conveyed to the

2167 1t seems the

international community at large about international justice
international community really accomplished to show its commitment to permanent
international criminal judicial institution as once proved in Rome. It was not for free;
necessary compromises smoothed the edges between our ideal idea of ending impunity
and political realities.

The outcome of the Review Conference lies in six resolutions on
Complementarity, The Impact of the Rome Statute system on Victims and Affected
Communities, Strengthening the Enforcement of Sentences, Article 124, Amendments
to Article 8 of the Rome Statute, The Crime of Aggression; two declarations, the
Kampala Declaration and the declaration on Cooperation. The discussions regarding the
Peace and Justice exercise did not concluded in neither resolution nor declaration, the
only outcome is the summary of the moderator.

The Kampala Declaration has been concluded at the beginning of the Review
Conference. It stressed all the important factors of the Court’s proper functioning as
complementarity principle and necessary cooperation, promoting victims and witnesses
rights as well as stating peace and justice as ,,complementary requirements®. It also
promoted the goal of universality of the Court. At the time of the Review Conference
there were 111 State Parties to the Rome Statute, other states are invited to join. At the
very end of Kampala Declaration is the decision to celebrate the 17th July, the day of

adoption of the Rome Statute as the Day of International Criminal Justice.

166 Song, Sang-Hyun, Reflections on the ICC Review Conference: Perspectives of the ICC President, EQ:

Equality of Arms Review, 2/2010, November 2010
167 Smith, Lorraine, supra note 51, p.3
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Even before the Kampala Review Conference, states were encouraged to make
pledges as to how they want to contribute to the smooth functioning of the ICC. Over
100 pledges were made by not only State Parties but also by Non-State Parties and
organizations. Most of pleges regarded contribution to the Trust Fund for Victims,
others efforts to implement necessary legislation, cooperate with the ICC, ratification of
the Agreement on Privileges and Immunities.'*®

The stockatings part is hard to evaluate. Some are very pleased with the
outcomes of the discussions, some are more reserved and wait for the concrete actions
on the side of stakeholders. It is obvious that without the real commitment from the
State Parties, the ongoing discussions remain pointless. However, as was stated at the
most recent Assembly of the State Parties in New York in December 2011, cooperation
is slightly improving, the State Parties stood up to their obligation to adopt necessary
legislation. Cooperation is a backbone to all the Court functioning. Therefore its
continual assesment is necessary. The complementarity principle is also inevitable as
the scope of the Court possible activities is limited, only joined effort can lead to
diminishing impunity and bring justice which “is a fundamental building block of

sustainable peace™'®

. Even though the discussion on peace and justice did not conclude
to any official document, the new fundamental trends were expressed, most notably, the
unacceptability of providing amnesties to international criminals. Last but not least, the
effects on victims and affected communities emphasized the unprecedented role of the
victim in the Rome Statute system and his or her right for justice and participation.
None of the outcomes of the discussions are final, the Court is too young organization
and the proper evaluation will have to come after more investigations take place, more
perpetrators are called to the Court, more trials are started and more importantly
conducted. However, the Court and all its stakeholders used the opportunity to
appreciate what has been already achieved and learn from obstacles that have come.

The second part of the Review Conference regarding the amendments to the

Rome Statute has more concrete outcomes. The State Parties concluded Article 124

should remain a part of the Rome Statute leaving most of the non-governmental

188 Coalition for the International Criminal Court, Report on the First Review Conference on the Rome
Statute, supra note 56

169 Kampala Declaration, International Criminal Court, available at http://www.icc-
cpi.int/iccdocs/asp_docs/Resolutions/RC-Decl.1-ENG.pdf, last accessed on 16 June 2012
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organizations disappointed. As stated before, its promoting function remains
questionable, but as it was not much used in the past, it is improbable it would have
grave significance in the future. Amending Article 8 was also noncontroversial issue.
The same standards that applied to the usage of arms in international conflicts are
extended for internal conflicts only reflecting the ongoing practices and situations in the
world and therefore met no opposition.

The most crucial, emotive and more compromise needed amendment to the
Rome Statute was undoubtedly the crime of aggression. The consensus was reached at
the very end of the Review Conference and actually in the early morning of the 12 June.
It was necessary to reach the consensus as firstly it would demonstrate the State Parties
commitment towards codifying the crime and secondly, lots of the delegations had not
been already present and consequently the voting would not proceed.

The definition itself was not much of a surprise as it copied widely known
definition of the United Nations. This does not mean that all international law experts
approve of it, but no significant change to the definition itself was expected before the
Review Conference. However, the exercise of jurisdiction over the crime of aggression
was awaited with great uncertainty whether any compromise could be achieved. The
weak position of the Court and the disagreement in-between the states can be read in
opt-clause as well as in the impossibility to prosecute individuals from Non-State
Parties. On the other hand, the consensus on preventing the Court from binding
resolutions from outside the ICC proved strong position in protecting the Court’s
independency. The role of the UN Security Council is definitely weaker than the
permanent member had hoped for; the approval for the investigation on case of UN
Security Council has to come from Pre-Trial Section, thus remains the Court’s
jurisdiction. The postponing of the jurisdiction of the crime of aggression is unfortunate,
however in current conditions inevitable. Moreover, it provides international
community with more time to prepare itself for a finally codified international crime.

Almost two years after the Review Conference, it is still too early to evaluate its
overall impact. Most discussions consider adoption of the crime of aggression. But most
answers will be available only after the Court can really prosecute it. The impulses from
the stocktaking excercise and its follow up are present in further discussions and their

discussions most notably during the State Parties Assembly sessions.
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Another milestone in the ICC’s history and thus in history of international
criminal justice took place on 14 March 2012, the Court completed its first trial when
the trial chamber found guilty Congole warlord Thomas Lubanga Dyilo. Mr. Lubanga
committed war crime consisting of abducting children and using them as soldiers. The
trial was unfortunately very time-consuming starting in 2006 and “lasted twice as long
as the first cases at the International Criminal Tribunal for the former Yugoslavia and

99170

the International Criminal Tribunal for Rwanda” . Nevertheless, “the trial has done

much to highlight the gravity of the crime of using child soldiers and has helped to
bring the issue into international focus™'"".

More trials need to be conducted to promote the Court and in order the Court
gains necessary respect and acknowledgement. International community shall step in
and cooperate in this effort. However, the Court has started to be proactive as well and
tried to find new ways to widen its impact. The Court has recently appealed to the
United Nations to assist the Court in enforcing the unexecuted arrest warrants' ">,

The Court will celebrate its 10™ anniversary in July this year. It has definitely
changed face of international criminal justice. The outcomes of its presence in the
international field of crime were not always welcomed nor appreciated. However, I
personally think that it proved to be needed and most of the responsibility for the

disappointments falls not on the Court itself, but with the international community that

1s so reluctant to fulfill their duties as the Courts creator.

170 Guilty Verdict Delivered in First ICC Trial, Coalition for the International Criminal Court, available at:

http://www.iccnow.org/documents/CICCPRLUBANGAVERDICT.pdf, last accessed on 12 August 2012
7 Guilty Verdict Delivered in First ICC Trial, supra note 170
Bench-mark: The ICC’s first verdict, The Economist, 17 March 2012, p.57
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Mezinsrodni trestni soud: Vysledky Revizni konference Rimského statutu

Nejzavazn€jsi  zloCiny v historii lidstva byly kodifikovany jako
mezinarodni  zlo¢iny podle mezinarodniho trestniho prava. Myslenka
mezinarodniho trestniho soudnictvi se poprvé uplatnila po druhé svétové valce
v souvislosti s trestnimi tribunaly v Norimberku a Tokiu. Tyto prilomové soudy
byly nésledovany Mezinarodnim tribunalem pro byvalou Jugosldvii, Rwandu a
zvlas$tnimi soudy pro Sierru Leone a Kambodzu. VSem témto tribundlim je
spole¢na jejich ad hoc povaha. Ambice mezindrodniho spoleCenstvi zalozit
promitla na Rimské konferenci v roce 1998 zalozenim Mezinarodniho trestniho
soudu (dale jen MTS). Tato pfelomova instituce mé zastance i odptirce, nelze vsak
ptehlédnout jeji vliv na celé odvetvi mezinarodniho trestniho prava. Historicky
prvni revizni konference si dala za cil zmapovat a vyhodnotit dosavadni ptisobeni
soudu a zvazit zmény Rimského statutu, zakladniho pravniho dokumentu MTS.

Poprvé jsem se osobné zabyvala problematikou MTS v pribéhu studia na
Univerzit¢ v Miami, kde jsem v simulovaném zasedani Rady bezpecnosti
Organizace spojenych narodi (dale jen OSN) pfedstavovala vrchniho Zzalobce
soudu Luise Moreno-Ocampu. Nésledn¢ jsem se MTS intenzivné zabyvala pfi své
stdzi v Amnesty International CR. Byla jsem ¢lenkou Skupiny pro mezinarodni
otazky a byla jsem zodpovédna za agendu projektu Mezinarodni spravedlnosti.
Amnesty International se jako jeden ze zastupcl nevladnich organizaci zucastnila
konference v Kampale a zivé se vyjadfovala ke vSem navrhovanym zménam i
diskutovanym tématiim. K rozhodnuti vénovat svoji diplomovou préci
problematice MTS vyrazn¢ ptispél i millj osobni zdjem o tuto instituci.

V pribéhu zpracovani prace jsem vyuzila dokumenty MTS pfijaté na
Revizni konference, oficidlni pfipravné dokumenty pracovnich skupin, clanky
v odbornych casopisech 1 internetové blogy vyznamnych odbornikli na
mezinarodni pravo. Zaroven jsem ocenila ¢etné publikace v knihovné Pravnické
fakulty Univerzity Karlovy.

Ve své praci jsem nejprve kratce predstavila Mezinarodni trestni soud a

zpiisob jeho fungovéni, nasledné¢ se jiz plynule vénuji Revizni konferenci
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v Kampale. Po jejim stru¢ném uvedeni se postupné vénuji obéma jejim ¢astem:
Inventufe (Stocktaking) a nasledné navrhy na konkrétni novelizace Rimského
statutu. Pro sekci Inventura byla pro Revizni konferenci vybrana Ctvetice témat.
Kooperace se zabyvala nutnosti zvySené a efektivni spoluprace, u
Komplementarity se zduraziiuje tloha MTS jako instituce posledni instance a
nutnost podpofit narodni jurisdikei statd. V &asti V1iv Rimského statutu na obéti a
postizené komunity popisuji problémy, se kterymi se Soud potykéd piedevsim
kviili nedostatecné informovanosti ohledn¢ cinnosti a pravomoci Soudu a
reparacemi. V sekci Mir a spravedInost se vénuji moznému souznéni téchto pojmi
a jejich pretrvavajicimu konfliktnimu chapéni. Nasledné jen strucné reflektuji
Deklaraci o posileni vykonu rozsudkil. Cast vénovana hodnoceni vlivu MTS je
nasledovand zménami v Rimském statutu, nejprve prekvapivym ponechanim
v platnosti ¢lanku 124 a novelizaci ¢lanku 8, ktera rozsitfuje zédkaz stanovenych
druhii zbrani na vnitini konflikty. Zmény Rimského statutu jsou zakonéené
nejvyznamnéj$im vysledkem konference: zloinem agrese. Nasleduje zavér, ktery

pozitivné hodnoti cely pribéh kampalské konference.
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Uvod k Mezinarodnimu trestnimu soudu

Rimsky status podepsany 160 stranami Rimské konference vstoupil
v platnost v roce 2002, kdy byl ratifikovan potfebnymi 60 staty, v soucasné dobé
je signatati 139 clenskych stati. MTS je nezédvisld soudni instituce se sidlem
v Haagu, v Nizozemi.
mezinarodniho prava: genocidu, zloCiny proti lidskosti, vale¢né zlo¢iny a zlo¢in
agrese. MTS je ovladan principem komplementarity, ktery upfednostiiuje narodni
jurisdikei statd ptred mezindrodni. Postrada také univerzalni jurisdikci, mize stihat
pouze zloCiny spachané na tuzemi Cclenského stitu nebo jeho néarodniho
ptislusnika. Neni mozné stihat zlo€iny spachané pted rokem 2002.

Nejzakladnéj$imi organy soudu jsou ptedsednictvo, odd€leni: vySetfovaci,
soudni a odvolaci, soudni kancelaf a ufad prokuratora. Soud je obsazen 18 soudci,
kteti jsou voleni Shroméazdénim smluvnich stran na devét let. Nejznaméjsi osobou
MTS je prokurator, jako prvni byl do funkce zvolen Luis Moreno-Ocampo
z Argentiny, kterého vystiidala Fatou Bensouda.

Vysetfovani je mozné zahajit nékolika zptisoby. PredevSim na zékladé
podnétu clenského statu, dale na zékladé¢ povéfeni Rady bezpecnosti OSN (v
tomto pfipad¢ je mozné vySetfovat i situace nastalé mimo clenské staty MTS)
nebo v ramci tzv. proprio motu opravnéni prokurdtora, ktery ma pravomoc
iniciovat vySetfovani na zéklad¢ informaci o poruSovani mezinarodniho prava.

Vykonna slozka Soudu je reprezentovana Shromazdénim smluvnich stran.
Soud nema zadné vykonné organy a zatykace nemiize vykondvat jinak nez
prostfednictvim svych ¢lenti. Smluvni strany jsou podle Statutu povinné Soudu
poskytnout potfebnou soucinnost, ale praxe za timto zdvazkem ponékud zaostava.

Soudni proces vede soudni tisek podle zakladnich zasad trestniho fizeni, ve
kterém ptevladaji zésady kontinentdlniho prava doplnéné o nékteré prvky
Common law. V ptipadé, Ze je obzalovany shledan vinnym, je mozné ulozit trest
odnéti svobody v maximalni délce na dozivoti. Trest smrti se nepfipousti.
Odsouzenému je téZ mozno ulozit zaplaceni odSkodného.

MTS momentéalné vySetfuje sedm situaci a dalSich nejméné osm je ve

stadiu proSetfovani. Prvni situaci, kterd byla Soudem vySetfovana bylo porusovani
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mezinarodniho prava v Ugand¢, ke kterému dala podnét ugandska vlada v lednu
2004. Nejznaméj$im obvinénym v této kauze je Joseph Kony, jehoz piipad byl
v nedavné dobé siln¢ medializovan. Nasledovala situace v Kongu v dubnu 2004 a
Centralni africké republice v prosinci 2004. Prvni povéieni vysetfovanim od Rady
bezpecnosti OSN pfislo v souvislosti se situaci v Darfaru, Stidanu. Zaroven byl
poprvé vydan zatyka€ na hlavu statu ve funkci, Omara Al-Bashira. Nasledné, po
povolebnich nésilnostech v Keni prokurator Ocampo poprvé pouzil svoji proprio
motu pravomoc. V roce 2011 podruhé povéfila vySetiovanim Rada bezpecnosti
OSN, tentokrat pro vySetfovani v Libyi. V tomto pfipadé se ale vySetfovani
komplikuje, protoze i Libye si ndrokuje vySetfovani zlo€inti spachanych na jejim
uzemi. Zatim posledni vySetfovani bylo zahdjeno na Pobftezi slonoviny, podruhé
na zaklad¢ vlastni iniciativy prokuratora.

Vzhledem k omezenym moznostem MTS neni v kapacitaich Soudu
vySetfovat vSechny zlo¢iny podle mezinarodniho prava. Proto se Soud soustiedi
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s pochopenim obéti.
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Uvod k Revizni konferenci v Kampale

Pies nesporny tspéch konference v Rimé v roce 1998, ziistaly v Rimském
statutu nevyteSené otazky. Jeho signatafi se ale dohodli, Ze po dobu sedmi let od
Gi¢innosti Rimského statutu nebudou piijimany zadné navrhy na jeho zménu. Az
po ub&hnuti této lhity mél generalni tajemnik OSN svolat revizni konferenci,
ktera byla predpokladana clankem 123. V ramci této konference se mely uvazovat
zejména zloCiny popsané v ¢lanku 5. Jediné povinné téma byla revize ¢lanku 124,
pfechodného ustanoveni tykajici se valecnych zlo€inl, nejvétsi vyzvou zlstavala
definice zloCinu agrese.

Strany Statutu mély pravo navrhnout novelizace generdlnimu tajemnikovi
OSN. Ne vSem se dostalo stejné pozornosti a jiz pred za¢atkem konference byl
zfejmy zamér omezit jejich rozsah a pocet a zabranit tak rozpadu integrity
Rimského statutu.

Ptipravné prace zapocaly jiz v roce 2006. V roce 2007 se Shromazdéni
smluvnich stran rozhodlo zahrnout do programu Revizni konference i Inventuru
(Stocktaking) a zhodnotit tak dosavadni fungovani soudu a vymeénit si zkuSenosti.
Tato rovnocenna &ast konference zahrnovala vliv Rimského statutu na obéti a
zucastnéné komunity, komplementaritu, spolupréci a mir a spravedlnost. Z navrhi
na zmény v Rimském statutu byly debatovany zmény ¢lanku 124, zména ¢lanku 8
konference. Na ptipravnych pracich se podileli mezinarodni pravni experti a
odbornici nejen z Elenskych statil, ale i z ne¢lenskych statdl jako napt. z Ciny,
Indie, Ruska a arabskych statt.

Konference se konala od 31.kvétna do 1l1.Cervna 2010 v Kampale,
Ugandg, to znamena v zemi, jejiZ situaci zaroven MTS vySetfuje. Zicastnilo se ji
pres 4600 mezinarodnich experti véetné odbornikd zastupujicich Clenské staty,
OSN, zéastupci jinych mezinarodnich soudi, médii, akademické obce a

neziskovych organizaci.
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»Inventura* (Stocktaking)

Spoluprace

Toto téma bylo pro fungovani MTS vzdy stézZejni, avSak problematické.
Ptes generalni povinnost ¢lenskych stati se soudem spolupracovat, se Casto stava,
ze pozadavky soudu na soucinnost zlstavaji nevyslySeny. I proto se Shroméazdéni
¢lenskych stati rozhodlo toto téma do sekce ,,Inventura® zaradit.

Piestoze se rozliSuje mezi kooperaci dobrovolnou a obligatorni, nemélo by
toto rozdéleni znamenat rozdil mezi spolupraci a ,nespolupraci ze strany
lenskych statd. Castou prekazkou efektivni spolupraci nebyva neochota
smluvnich stran, ale 1 nedostatecnd ndrodni legislativa nebo nedostatek
proceduralnich opatieni.

V ptipadech kdy je Soud povéfen vySetiovanim Radou bezpecnosti OSN
jsou ke spolupraci povinny i ty staty, které nejsou smluvnimi stranami MTS.
ZkuSenosti v téchto piipadech jsou nejméné uspokojivé, jedna se o staty, které
nesouhlasi s jurisdikci MTS a nerespektuji jeho pozadavky.

Do oblasti spoluprace spada i spoluprace s mezinarodnimi organizacemi.
Nejuzsi spoluprace funguje mezi soudem a OSN, ale ziva spoluprace panuje i s
Evropskou Unii, Organizaci americkych stath a Africkou Unii, posileni
spoluprace se planuje s Arabskou ligou a Organizaci isldmské konference.

Kazdy nedostatek v kooperaci, i pokud jde jen o zdrZeni, se podepisuje na
patii nevykonané piikazy k zatéeni. Cas je u procesu kli¢ova veli¢ina, proto je

velmi dilezité, aby si to smluvni strany uvédomily a svoji spolupraci zefektivnily.

Komplementarita

Princip komplementarity je pro fungovani Soudu klicovy. VysSetfovani
zlo€ind, i téch mezinarodnich by mélo byt primarni zodpovédnosti piislusnych
narodnich soudnich organli. Soud sam sebe nazyva soudem posledni instance,
ktery vede proces jen v piipad€, ze domaci soudy nemohou nebo k tomu nejsou

24

vyslovné zminuje jen ty, ktefi nesou nejvice zodpoveédnosti za spachané zlociny.
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Méné zavaznd poruSeni mezindrodniho prava spadaji vyluéné do narodni
jurisdikce. NejcastéjS$imi problémy, se kterymi se potykaji narodni soudy jsou
nedostatek infrastruktury, persondlu, expertli, finan¢nich prostredkii, zkusenosti a
legislativy. Proto se Soud snazi v rdmci tzv. pozitivni komplementarity ndrodnim
soudim asistovat a podpofit narodni jurisdikci. Dal§im dopadem principu
komplementarity je nepifima podpora fadného doméciho vySetfovéani. Pokud

k nému postizené staty nepfikroci, riskuji aktivni zakroceni MTS.

Vliv Rimského statutu na obéti a postizené komunity

Rimsky statut znamenal bezprecedenéni pfelom v chapani obéti zlo&ind.
Jejich role viizeni a jejich opravnéni jsou nesrovnatelna s pfedchozimi
mezindrodnimi tribundly. Stavaji se mnohem vice nez svédky, jsou vychodiskem
celého procesu. Obétmi mohou byt podle Rimského statutu nejen fyzické osoby,
ale 1 organizace nebo instituce. Maji pravo na pfistup ke spravedlnosti, ochranu,
podporu, informace, pravni zastoupeni, odSkodnéni a pravo vystupovat jako
svédci pred Soudem. Svédci a obéti zlo¢inll maji pravo na specialni zachazeni ze
strany Soudu. Je ovSem prakticky nemozné umoznit v§em obétem a svédkim
participaci v soudnim procesu.

Castym problémem, se kterym se soud potyka, jsou piili§ velika a nerealna
ofekavani ze strany ob¢ti. Déle byvda MTS obvinovan z uplatiiovani selektivni
spravedlnosti. Pozitivnimu vnimani MTS nepfispiva ani fakt, ze procesy trvaji
neumérné¢ dlouho. V tomto ohledu je nutné postizené komunity vzdélavat a
osvétlovat ulohu soudu i jeho moZnosti, protoze informovanost postizenych
komunit je velmi nizka. Velmi prospé$né je v tomto procesu zapojit nevladni
organizace a zprostiedkovatele.

Nejcilengjsi  asistence je ze strany soudu adresovanad dvéma
nejzranitelnéjSim skupindm spolecnosti: détem a Zenam. Ve vySetfovanych
situacich se cCasto opakovaly genderové orientované zloCiny a Zeny trpély
naslednou stigmatizaci. Problém détskych vojakt a jejich vnimani jako obéti,
nikoli jako agresort, je akcentovan u déti. Spoleénym cilem je reintegrace téchto

skupin zpét do spolecnosti.
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Obéti projevuji mimotadny zdjem o moznost reparaci. Zde je op€t na misté
zvySena informovanost, aby jejich poskytovani neposilovalo tenze ve spolecnosti.
Za ucelem asistence obétem byl v roce 2002 zalozen Svéfenecky fond pro obéti.
Jeho cilem je poskytovat fyzickou rehabilitaci, psychologickou asistenci a
materidlni podporu obétem zlo€inl. V soucasné dobé provozuje vice nez tficet
podpirnych programi. Velikou vyhodou Svéfeneckého fondu je moznost
uvoliovat penézni prostfedky jesté pred vynesenim rozsudku u Soudu. Pies veliké
mnozstvi adresatli pomoci tohoto fondu se nedaii zajistit dostatecné zdroje
financovani. MTS proto neustale apeluje na clenské staty k vEtsi participaci, ale
snazi se motivovat k podpofte i organizace a fyzické osoby.

Ptistup k obétem a svédkiim se v prvnich letech fungovani soudu neobesel
bez chyb, vzhledem k prikopnické praci Soudu v tomto ohledu se neni ¢emu
divit. MTS zavedl systém, ve kterém neni mozné obé€ti mezinarodnich zlo¢ind
opomijet. Ne vSude se samoziejmé MTS nebo jeho postupy stanou vitanym
feSenim. SoucCasna situace ale zda se sméfuje zdarnym smérem a vzdy s ohledem

na zajmy obéti.

Mir a spravedlnost

Soud zdlraziiuje dualezitost obou téchto hodnot zaroven a to jiz
v predmluvé Rimského statutu. Zarovei je ale Gasto diskutovano zda soudni
intervence MTS nepodryva snahu o dosaZeni miru. V minulosti byly tyto dva cile
vzdy ptedstavovany jako konfliktni, ale v rdmci programu v Kampale byly vzdy
uvazovany jako kompatibilni. Nova strategie Soudu jiz v zddném ptipadé do
budoucna nepfipousti beztrestnost pro zlo¢ince, na které se vztahuje jurisdikce
MTS. A to ani v ramci vyjedndvani podminek miru v konfliktnich situacich.

Ne vzdy je v mist¢ konfliktu intervence Soudu zadand, nejcastéji by
v téchto pfipadech mistni komunity upiednostnily néjaky alternativni zplisob
uplatnéni spravedlnosti, a to nejcastéji komise pravdy. Tyto nesoudni instituce se
vyznacuji pfimym spojenim s mistni komunitou, a proto zvySenou moznosti o

urovnani vztahii v post-konfliktni spolecnosti.
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Po skonceni konfliktu je vradmci komunity vzdy vprvé tade
upfednostiiovan mir pred spravedlnosti. Nicméné pokud se pozadavek
spravedlnosti potlaci do pozadi, napéti ve spole¢nosti dale zlistava.

Nézory na vliv Soudu pfi vyjednavani miru se li§i. Nejcasteji zminovanym
ptikladem je Stidan a vyho$téni humanitarnich organizaci, které néasledovalo po
vydani zatykace na sudanského prezidenta. Rozhodnuti prokuratora se v t¢ dobé
stalo terc¢em medialni kritiky. Na druhou stranu doslo i pfispénim intervence MTS
ke zmén¢ v rozlozeni sil v Suddnu a izolaci Omara Al-Bashira.

Soud plni v rdmci udrZzovani miru vyznamnou preventivni funkci. A to jak
z dlouhodobého hlediska, tak pravé i v ramci vyjednavani v ptipad¢ konfliktnich
situaci. Ale tato jeho funkce je velmi obtizné¢ méfitelnd a proto Casto i

nedocenéna.

Posileni vykonu rozsudkii

Namisto navrhu ptedlozeného Norskem byla pfijata rezoluce ,,Posileni
vykonu rozsudkl, ktera zdlraznila nezastupitelnou roli statd v této otazce.
Prozatim jen malo ¢lenskych stati projevilo ochotu pfijmout odsouzené MTS do

svych vlastnich zatizeni.
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Clanek 124

Clanek 124 umoziuje nové piistupujicim statim vyhnout se jurisdikci
MTS pro véle¢né zlo¢iny spachané jejich obCany nebo na jejich tzemi po dobu
maximalné sedmi let. Po dobu historie trvani MTS byla tato moZnost vyuzita
pouze dvakrat: Francii a Kolumbii. Francie odvolala opatfeni vroce 2008,
Kolumbii vyprSelo vroce 2009. Pfed revizni konferenci byl piedpokladan
konsensus ohledn¢ vymazani ¢lanku 124, a to i sohledem na vysledek
Shromézdéni smluvnich stran zroku 2009. Proto bylo rozhodnuti ponechat ho
nezménény v platnosti piijato s velkym pfekvapenim a ze strany neziskovych
organizaci dokonce se zna¢nou nevoli. Vymazani ¢lanku 124 nebylo jedinym
moznym feSenim. Dal$im z navrhovanych kompromisnich feSeni byla tzv. ,,sunset
clause® (skonceni platnosti), kdy by platnost ¢lanku vyprsela po predem
stanovené dobé. Dlivodem pro ponechani ¢lanku bylo podpofit pfistoupeni novym
strandm za stejnych podminek, které mély diive pfistupujici ¢lenské staty. Clanek
124 by mél byt znovu hodnocen na ¢Etrnactém Shromdzdéni smluvnich stran

v roce 2015.
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Clanek 8

Podle ocekévani byla bez probléml pfijata zména zakazujici pouZiti
vyjmenovanych typd zbrani v ramci vnitinich konflikt. Jedna se o stejné zbrané¢,
které jsou vjiz v mezinarodnich konfliktech Rimskym statutem zakazany.
Vzhledem k ptekryvani se mezinarodnich a internich konfliktl a cetnosti vnitinich
konflikti neni diivod pro rozdilna pravidla. Naopak, n¢které z nejvaznéjsSich utoki
vedené proti civilnimu obyvatelstvu byly soucasti internich konfliktd. Pies
vieobecny konsenzus ohledné této zmény Rimského statutu byly v ramci debaty
zdiiraznény nékteré problematictéjsi ¢asti. V prvé fadé byl zdiraznén pozadavek
umyslu pachatele u pouziti tfiStivych stiel, aby se tento ptipad jejich pouziti
odlisil od pouziti pfi ochrané civilniho obyvatelstva, kdy naopak brani nechténym
zdsahim napt. osvobozovanych rukojmi. V druhé¢ tadé je zmeéna cilena na
ozbrojené konflikty, ne na vynucovani prava. Zmeéna ¢lanku 8 bude U¢inné pro ty
staty, které ji ratifikuji. Jako prvni tak ucinilo San Marino. Pozadavek na zdkazy
riznych druhl zbrani byl pivodné Sirs$i. Jednalo se mimo jiné i o chemické
zbrang, biologické zbran€ nebo nuklearni zbrang, nicméné ohledné téchto nebylo

dosazeno dohody a budou dale zpracovany Ptipravnou skupinou.
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Zlo¢in agrese
kompromis dosazeny v ramci definovani zloCinu agrese. ZavrSily se tim roky
diplomatickych jednani a pravniho vyzkumu. Tento kompromis byl nékterymi
pfijat s radosti, jinymi byl naopak podroben silné kritice. V ¢asti mé diplomové
prace vé€nované agresi jsem nejdiive struéné predestiela historii zlo¢inu agrese a
postupné pokusy ji definovat a stihat. Dale jsem popsala definici, kterd byla
pfijata na kampalské konferenci a vénovala se né¢kterym jejim zajimavym nebo
problematickym aspektiim.

Historie kodifikovéani zlo¢inu agrese zafind u némeckého cisate Viléma
IL., ktery inicioval Prvni svétovou valku. Nasledn¢ byl obvinén z poruseni Mirové
smlouvy z Versailles. Pfed obvinénim ovSem utekl do Nizozemi a nemohl byt
souzen. Dalsi krok byl spatfovan v Brien-Kellogové paktu podepsanému v roce
1928. Nejvyznamngj$imi se z pohledu vyvoje a trestani zlo€inu agrese staly oba
povalecné tribundly, ale pfedevSim ten Norimbersky. Zlocin agrese byl nazvan
zlo¢inem zlo¢ini. V této dobé byly pochybnosti o existenci zloCinu agrese
v mezinarodnim pravu, pifesto byly u obou tribundlli odsouzeny desitky osob.
Zadny nasledny ad hoc mezinarodni trestni soud jiz agresi netrestal. Kone¢né,
byla v roce 1974 prtijata definice v ramci Charty OSN. Soucasnd definice zlo¢inu
agrese pfijata na kampalské konferenci z definice OSN piimo vychazi. Na Rimské
konferenci v roce 1998 se rozhodlo zahrnout do jurisdikce vznikajictho MTS 1
zlo¢in agrese. Nicméné dohody ohledné¢ definice dosazeno nebylo a bylo
rozhodnuto ponechat kone¢nou podobu revizni konferenci. Za vytvéieni definice
byla zodpovédna Ptipravna komise, ale v roce 2002 vznikla Specialni pracovni
skupina pro zloCin agrese, kterd pfipravila varianty definice zloCinu agrese i
Znaky skutkovych podstat zlo€ini. Debata ohledné konecné definice agrese se
vedla v akademickych kruzich, vramci ¢lenskych 1 neclenskych stati a
neziskovych organizaci.

Clanek 8 bis definuje dvé stranky agrese: samotny zloin agrese a akt
agrese. Zlo¢in agrese muze byt spachan jen fyzickou osobou, naopak akt agrese
mize provést jen stat. Vycet Cinnosti, které zakladaji akt agrese je shodny

s vy¢tem obsazenym v Rezoluci 3314 OSN. Kazdy akt agrese nezaklada zloc¢in
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agrese, ale jen ten, ktery porusuje Chartu OSN. Clenské staty upfednostnily
mezinarodniho prava. Na rozdil od ostatnich zlo¢ini definovanych Rimskym
statutem je ke spachani zlo¢inu agrese zptisobila jen osoba, kterd kontroluje nebo
fidi politické nebo vojenské Cinnosti statu. Pfi snaze déale zpfesnit definici byla
také pfijata ,,Porozuméni tykajici se zmén Rimského statutu Mezinarodniho
trestniho soudu pro zlo€in agrese, néktera tato upfesnéni jen vyvolala dalsi
otazky. Celkové se definice agrese potyka s kritikou tykajici se jeji nepfesnosti a
vagnosti, fada otazek bude pfedmétem dal$iho posouzeni soudct. Zpochybiiovan
je také preventivni efekt definice vzhledem k moZnosti postihovat jen

Podminky stihani zlo€inu agrese podléhaji zplsobu zahajeni vySetfovani.
Prvni moznosti je poveéfeni Radou bezpecnosti OSN, kterd je popsana v ¢lanku 15
ter. Vtomto piipadé mize hlavni Zzalobce vySetfovat bez dal§ich omezeni.
V ptipadé¢ povéteni Soudu Elenskym statem nebo iniciativy proprio motu hlavniho
zalobce nemutze Soud stihat osoby, které jsou obcany statu, ktery neni stranou
Rimského statutu.

Jako dal$i problematické misto zloCinu agrese byl chapan vztah MTS a
Rady bezpecnosti OSN. Jest¢ na konferenci bylo otevienych mnoho variant,
pfiCemz ochota vyjednédvajicich stran k ustupkiim se zdala velmi omezena.
Nékteti zastavali ndzor, Ze vylouc¢eni Rady bezpecnosti OSN by znamenalo
poruseni Charty OSN. Vyznamnéjsi zapojeni politického organu do rozhodovani
mezinarodni spravedlnosti bylo ale nemyslitelné pro jiné. Do ivahy musela byt
také vzata momentalni praxe rozhodovani Rady bezpecnosti OSN a jeji neochota
k ptijeti rezoluci o nelegalnim pouziti sily. Kompromisni feSeni se opirala
pfedev§im o prfedbézné rozhodnuti jiné instituce. Mezi navrhované patiily
Generalni shromazdéni OSN, Mezinarodni soudni dvir nebo pfipravny senat
MTS. Vysledny kompromis patii k sinym potvrzenim samostatnosti MTS.
Jakékoliv zapojeni instituce mimo MTS bylo vylou€eno. V pfipadé, ze Rada
bezpecnosti nezareaguje ve lhut€é Sesti mésici od upozornéni generdlniho
tajemnika OSN na podezieni ze spachani zlo¢inu agrese, ma zalobce MTS pravo

pokraovat ve vySetfovani za predpokladu, Ze piipravny usek moZnost
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vySetfovani potvrdi a Rada bezpecnosti OSN nerozhodne jinak. Rada bezpecnosti
OSN ma samoziejmé dal pravomoc pozastavit vySetrovani MTS.

Dalsi problematickd otdzka vyvstala ohledné procesu novelizace
Rimského statutu. Nebylo ziejmé zda pouzit &lanek 121 odst. 4 nebo odst. 5.
Redeni tohoto problému piekvapilo vSechny zuastnéné. Byla vytvorena
procedura specidlné pro ptipad zlo¢inu agrese. To se nelibilo nékterym ¢lenskym
statiim, které nebyly spokojené s postupem, ktery se neodviji od Rimského
statutu. Uvedend procedura stanovend v ¢lanku 15 bis ,,na miru“ kombinuje oba
vySe uvedené odstavce. MTS miiZze vykonavat jurisdikci pouze v piipad€ zlo¢ind
agrese spachanych jeden rok po ratifikaci nebo schvaleni novelizace 30 ¢lenskymi
staty. Finalizace jurisdikce MTS ohledné zloCinu agrese bude ale upiesnéna az
rozhodnutim 7/8 €lenskych stath po 1. lednu 2017.

Jedno znejkontroverznéjSich rozhodnuti kampalské konference je
obsazeno v ¢lanku 15 odst. 4 v ramci tzv. ,,opt-out clause”. Clenské staty oteviely
moznost vyhnout se mozné jurisdikci MTS. Pokud ¢lensky stat deklaruje listinou
ulozenou u tajemnika MTS, Ze neakceptuje jurisdikci MTS nad zloCinem agrese,
vyplyvajici z aktu agrese spachaném timto Clenskym statem, nemtize MTS tento
zlo€in agrese stihat. Toto rozhodnuti Ize kdykoliv odvolat a mélo by byt ¢lenskym
statem piehodnoceno béhem tii let. Komentatofi kampalské konference dospéli
k velmi rozdilnym vykladiim tohoto ustanoveni. Néktefi jsou nézoru, Ze vSechny
Clenské staty jsou vazani novelizacemi tykajicimi se agrese jakmile budou Gc¢inné,
pokud se u tajemnika nevyslovi jinak. Nicméné¢ jini jsou ndzoru, ze Clensky stat
musi ratifikovat novelizaci, aby ji byl vazan.

Neni zadnym piekvapenim, Ze piijata definice byla umoznéna jen za cenu
ustupkit ze strany vSech zucastnénych. Cely proces byl komplikovany a
propojenost s rezoluci 3314 byla zfejmé nevyhnutelna. Pokud vezmeme v tvahu
momentalni pozici MTS na poli mezinarodnich vztahti, nebylo mozné doufat v
jesté silngjsi definici zloCinu agrese, kterda by zasadné pretvarela mezindrodni
pravo. To ale neznamend, ze tyto dvefe jsou do budoucna zaviené, hlavni mira
zodpovédnosti lezi na mezinarodnim spolecenstvi. Osobn¢ povazuji dosazeny
kompromis za dil¢i vitézstvi v mezinarodni spravedlnosti a prvni krok k trestani

agrese v mezinarodnim méfitku.
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Zavér

Atmosféra béhem a ptedevsim po skonceni Revizni konference v Kampale
pfipominala tu po uspéném schvaleni Rimského statutu v ramci Fimské
konference v roce 1998. Staty mezindrodniho spolecenstvi se zdaly spokojené s
vysledky, odbornici zaali hodnotit. Byla prvni revizni konference uspé$na?
Celkovy vysledek se ukaze az v dalSim pribéhu fungovani MTS tim, jak samotny
soud i mezinarodni spoleCenstvi navazi na rozhodnuti pfijatd v Kampale. Je
zfejmé, ze idedlni feSeni byla poznamenéana nezbytnymi kompromisy, zd4 se vsak,
ze se opét ukazalo silné odhodlani pro rozvoj mezinarodni spravedlnosti. Kli¢ové
je, aby neztistalo jen na papife.

Kampalské deklarace byla pfijata na zacatku konference. Rozvijela
vSechny principy, které jsou dileZzité pro fungovani MTS a zduraznila dlouhodoby
cil univerzality soudu. V zavéru deklarace bylo schvaleno ustanoveni 17.¢ervence
jako Den mezindrodni trestni spravedlnosti.

Pted stovku stati a organizaci, a to i neclenskych stath MTS, vyslovilo
pfed a béhem kampalské konference pfisliby jak chtéji pispét k fungovani MTS.

Je t&zké zhodnotit inventarizacni ¢ast kampalské konference. S
probéhnuvsimi diskusemi byli spokojeni vSichni, ale klicové zlstavaji konkrétni
navazujici &iny statd, bez kterych jsou diskuze bezpfedmétné. Zadné z témat
posuzovanych v ,inventufe® nema findlni feSeni, je nutné vyvoj dale sledovat a
hodnotit, a to zejména az bude vice dokoncenych procesii, vice odsouzenych a
vice schvalenych reparaci.

Druha ¢ast konference tykajici se zmén Rimského statutu méla
konkrétngjsi vysledky. Pies zjevné zklaméani neziskovych organizaci nad
ponechanim c¢lanku 124 v ucinnosti se nezda, Ze by zminény Cclanek mél
v budoucnosti vétsi vyznam. RozSifeni zdkazu zbrani v ¢lanku 8 bylo pfijato
bylo pfijato az na uplny konec konference ve velmi napjaté atmosféfe, tolik
potfebné dohody bylo nakonec dosazeno a oslavy mohly zacit, i kdyz ne kazdy
s dosazenym vysledkem souhlasi. Pozastaveni ucCinnosti bylo zfejmé
nevyhnutelné, ale alesponi poskytuje mezinarodnimu spolecenstvi dostatek ¢asu

pfipravit se na stihani zlo¢inu agrese.
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MTS oslavil v cervenci desaté vyro¢i a miZe zaroven oslavit prvni
rozsudek své historie zbfezna 2012 nad Thomasem Lubangem Dyilou.
K spésnému fungovani soudu je zapotiebi vice soudnich procest a zejména vice
rozsudkli. Jen tak muaze potvrdit svoje odhodlani a vliv na mezindrodni
spravedlnost. Budouci fungovani MTS samoziejmé nezavisi jen na soudu samém,

ale i na ¢lenskych statech a jejich proaktivnimu pfistupu.
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Part 11

Resolutions and Declarations adopted by the Review Conference

A.

Resolutions

Resolution RC/Res.1

Adopted at the 9th plenary meeting, on 8 June 2010, by consensus

RC/Res.1
Complementarity

The Review Conference,
Reaffirming its commitment to the Rome Statute of the International Criminal Court,

Reaffirming its determination to combat impunity for the most serious crimes of
international concern as referred to in the Rome Statute,

Reaffirming further that the most serious crimes of concern to the international
community as a whole must not go unpunished and that their effective prosecution must be
ensured by taking measures at the national level and by enhancing international
cooperation,

Welcoming the efforts of the Court to investigate and prosecute those bearing
responsibility for the most serious crimes of international concern,

Stressing the need to achieve universality of the Statute as a means to end impunity
and acknowledging that assistance to strengthen domestic capacity may have positive
effects in this regard,

1. Recognizes the primary responsibility of States to investigate and prosecute the most
serious crimes of international concern;

2. Emphasizes the principle of complementarity as laid down in the Rome Statute and
stresses the obligations of States Parties flowing from the Rome Statute;

3. Recognizes the need for additional measures at the national level as required and for
the enhancement of international assistance to effectively prosecute perpetrators of the most
serious crimes of concern to the international community;

4. Notes the importance of States Parties taking effective domestic measures to
implement the Rome Statute;

5. Recognizes the desirability for States to assist each other in strengthening domestic
capacity to ensure that investigations and prosecutions of serious crimes of international
concern can take place at the national level;

6. Takes note of the report of the Bureau on complementarity and its recommendations
as a background paper for discussions at the Review Conference;

7. Welcomes the fruitful discussions on the issue of complementarity held during the
Review Conference;

8. Encourages the Court, States Parties and other stakeholders, including international
organizations and civil society, to further explore ways in which to enhance the capacity of
national jurisdictions to investigate and prosecute serious crimes of international concern as
set out in the Report of the Bureau on complementarity, including its recommendations;

9. Requests the Secretariat of the Assembly of States Parties, in accordance with
resolution ICC-ASP/2/Res.3, and, within existing resources, to facilitate the exchange of
information between the Court, States Parties and other stakeholders, including
international organizations and civil society, aimed at strengthening domestic jurisdictions,
and requests the Secretariat of the Assembly of States Parties to report to the tenth session
of the Assembly on progress in this regard,

10.  Requests the Bureau to continue the dialogue with the Court and other stakeholders
on the issue of complementarity and invites the Court to present to the Assembly at its tenth
session, as appropriate, a report in this regard.
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Resolution RC/Res.2

Adopted at the 9th plenary meeting, on 8 June 2010, by consensus

RC/Res.2
The impact of the Rome Statute system on victims and affected communities

The Review Conference,

Recalling the Preamble of the Rome Statute which reminds that millions of children,
women and men have been victims of unimaginable atrocities that deeply shock the
conscience of humanity,

Reaffirming the importance of the Rome Statute to the victims and affected
communities in its determination to put an end to impunity for the perpetrators of the crime
of genocide, crimes against humanity and war crimes, thus contributing to their prevention,

Recalling United Nations Security Council resolutions 1325, 1820, 1888 and 1889
on women, peace and security, as well as resolutions 1612 and 1882 on children in armed
conflict, and in this context, underlining the need to address the specific needs of women
and children as well as to put an end to impunity for sexual violence in conflict,

Further recalling, inter alia, the 1985 United Nations General Assembly Resolution
40/34 “Declaration of Basic Principles of Justice for Victims of Crime and Abuse of
Power”, and the 2005 United Nations General Assembly Resolution 60/147 ‘“Basic
Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross
Violations of International Human Rights Law and Serious Violations of International
Humanitarian Law”,

Recognizing that victims’ rights to equal and effective access to justice; protection
and support; adequate and prompt reparation for harm suffered; and access to relevant
information concerning violations and redress mechanisms are essential components of
justice,

Emphasizing the importance of outreach to victims and affected communities in
order to give effect to the unique mandate of the International Criminal Court towards
victims,

1. Encourages States to consider implementing those provisions of the Rome Statute
relevant to victims/witnesses, where applicable, through national legislation or appropriate
measures;

2. Further encourages the Court, in dialogue with victims and affected communities,
to continue to optimize the Court’s strategic planning process, including the Court’s
Strategy in relation to victims, as well as its field presence in order to improve the way in
which it addresses the concerns of victims and affected communities, paying special
attention to the needs of women and children;

3. Underlines the need to continue to optimize and adapt outreach activities, in light of
the different phases of the judicial cycle, and to encourage further efforts to ensure that
victims and affected communities have access to accurate information about the Court, its
mandate and activities, as well as about victims’ rights under the Rome Statute, including
their right to participate in judicial proceedings and claim for reparations;

4. Encourages governments, communities and civil organizations at the national and
local level to play an active role in sensitizing communities on the rights of victims in
accordance with the Rome Statute in general and victims of sexual violence in particular, to
speak against their marginalization and stigmatization, to assist them in their social
reintegration process and in their participation in consultations, and to combat a culture of
impunity for these crimes;

5. Expresses its appreciation to the Board of Directors of the Trust Fund for Victims
for its continuing commitment towards easing the suffering of victims;
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6. Stresses the importance of an ongoing dialogue between the Secretariat of the Trust
Fund for Victims, the Court and States Parties, with a view to ensuring the transparency of
the management of the Trust Fund and its Secretariat and further stresses the importance in
this regard of regular exchanges with the international community, including donors and
civil society, so as to promote the activities of the Trust Fund and contribute to its visibility;

7. Calls upon States Parties, international organizations, individuals, corporations and
other entities to contribute to the Trust Fund for Victims to ensure that timely and adequate
assistance and reparations can be provided to victims in accordance with the Rome Statute,
and expresses its gratitude to those that have done so.

11-E-011110
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Resolution RC/Res.3

Adopted at the 9th plenary meeting, on 8 June 2010, by consensus

RC/Res.3
Strengthening the enforcement of sentences

The Review Conference,
Recalling the Rome Statute of the International Criminal Court,

Conscious of the key role of States in the enforcement of the Court’s sentences of
imprisonment,

Recalling that the Court’s sentences of imprisonment shall be served in prison
facilities provided by States that have indicated their willingness to accept sentenced
persons, in accordance with the Statute,

Mindful of the need for broader participation of States in the enforcement of
sentences in order to allow for such enforcement in all relevant regions and sub regions and
taking note of the unanimous view expressed by States Parties to this effect,

Emphasizing the need for enhanced international cooperation with a view to
enabling more States to voluntarily accept sentenced persons on the basis of widely
accepted international treaty standards governing the treatment of prisoners,

1. Calls upon States to indicate to the Court their willingness to accept sentenced
persons in accordance with the Statute;

2. Confirms that a sentence of imprisonment may be served in a prison facility made
available in the designated State through an international or regional organization,
mechanism or agency;

3. Urges States Parties and States that have indicated their willingness to accept
sentenced persons, directly or through competent international organizations, to promote
actively international cooperation at all levels, particularly at the regional and sub regional
levels;

4. Requests the Secretary-General of the United Nations to bring this resolution to the
attention of all members of the United Nations, with a view to encouraging that the above
objectives may be considered, as appropriate, in the relevant programmes of assistance of
the World Bank, the regional banks, the United Nations Development Programme, and
other relevant multilateral and national agencies.
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Resolution RC/Res.4

Adopted at the 11th plenary meeting, on 10 June 2010, by consensus

RC/Res.4
Article 124

The Review Conference,
Recognizing the need to ensure the integrity of the Rome Statute,

Mindful of the importance of the universality of the founding instrument of the
International Criminal Court,

Recalling the transitional nature of article 124, as decided by the Rome Conference,

Recalling that the Assembly of States Parties forwarded article 124 to the Review
Conference for its possible deletion,

Having reviewed the provisions of article 124 at the Review Conference in
accordance with the Rome Statute,

1. Decides to retain article 124 in its current form;

2. Also decides to further review the provisions of article 124 during the fourteenth
session of the Assembly of States Parties to the Rome Statute.

11-E-011110
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Resolution RC/Res.5"

Adopted at the 12th plenary meeting, on 10 June 2010, by consensus

RC/Res.5
Amendments to article 8 of the Rome Statute

The Review Conference,

Noting article 123, paragraph 1, of the Rome Statute of the International Criminal
Court which requests the Secretary-General of the United Nations to convene a Review
Conference to consider any amendments to the Statute seven years after its entry into force,

Noting article 121, paragraph 5, of the Statute which states that any amendment to
articles 5, 6, 7 and 8 of the Statute shall enter into force for those States Parties which have
accepted the amendment one year after the deposit of their instruments of ratification or
acceptance and that in respect of a State Party which has not accepted the amendment, the
Court shall not exercise its jurisdiction regarding the crime covered by the amendment
when committed by that State Party’s nationals or on its territory, and confirming its
understanding that in respect to this amendment the same principle that applies in respect of
a State Party which has not accepted the amendment applies also in respect of States that
are not parties to the Statute,

Confirming that, in light of the provision of article 40, paragraph 5, of the Vienna
Convention on the Law of Treaties, States that subsequently become States Parties to the
Statute will be allowed to decide whether to accept the amendment contained in this
resolution at the time of ratification, acceptance or approval of, or accession to the Statute,

Noting article 9 of the Statute on the Elements of Crimes which states that such
Elements shall assist the Court in the interpretation and application of the provisions of the
crimes within its jurisdiction,

Taking due account of the fact that the crimes of employing poison or poisoned
weapons; of employing asphyxiating, poisonous or other gases, and all analogous liquids,
materials or devices; and of employing bullets which expand or flatten easily in the human
body, such as bullets with a hard envelope which does not entirely cover the core or is
pierced with incisions, already fall within the jurisdiction of the Court under article 8,
paragraph 2 (b), as serious violations of the laws and customs applicable in international
armed conflict,

Noting the relevant elements of the crimes within the Elements of Crimes already
adopted by the Assembly of States Parties on 9 September 2000,

Considering that the abovementioned relevant elements of the crimes can also help
in their interpretation and application in armed conflict not of an international character, in
that inter alia they specify that the conduct took place in the context of and was associated
with an armed conflict, which consequently confirm the exclusion from the Court's
jurisdiction of law enforcement situations,

Considering that the crimes referred to in article 8, paragraph 2 (e) (xiii) (employing
poison or poisoned weapons) and in article 8, paragraph 2 (e) (xiv) (asphyxiating,
poisonous or other gases, and all analogous liquids, materials and devices) are serious
violations of the laws and customs applicable in armed conflict not of an international
character, as reflected in customary international law,

Considering that the crime referred to in article 8, paragraph 2 (e) (xv) (employing
bullets which expand or flatten easily in the human body), is also a serious violation of the
laws and customs applicable in armed conflict not of an international character, and
understanding that the crime is committed only if the perpetrator employs the bullets to
uselessly aggravate suffering or the wounding effect upon the target of such bullets, as
reflected in customary international law,

See Depositary Notification C.N.651.2010 Treaties-6, dated 29 November 2010, available at
http://treaties.un.org.
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1. Decides to adopt the amendment to article 8, paragraph 2 (e), of the Rome Statute of
the International Criminal Court contained in annex I to the present resolution, which is
subject to ratification or acceptance and shall enter into force in accordance with
article 121, paragraph 5, of the Statute;

2. Decides to adopt the relevant elements to be added to the Elements of Crimes, as
contained in annex II to the present resolution.
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Annex I

11-E-011110

Amendment to article 8
Add to article 8, paragraph 2 (e), the following:

“(xii1) Employing poison or poisoned weapons;
(xiv) Employing asphyxiating, poisonous or other gases, and all analogous liquids,

materials or devices;

(xv) Employing bullets which expand or flatten easily in the human body, such as
bullets with a hard envelope which does not entirely cover the core or is pierced with
incisions.”
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Elements of Crimes
Add the following elements to the Elements of Crimes:

Article 8 (2) (e) (xiii)
War crime of employing poison or poisoned weapons

Elements
1. The perpetrator employed a substance or a weapon that releases a substance as a

result of its employment.

2. The substance was such that it causes death or serious damage to health in the
ordinary course of events, through its toxic properties.

3. The conduct took place in the context of and was associated with an armed conflict
not of an international character.

4. The perpetrator was aware of factual circumstances that established the existence of

an armed conflict.

Article 8 (2) (e) (xiv)
War crime of employing prohibited gases, liquids, materials or devices

Elements

1. The perpetrator employed a gas or other analogous substance or device.

2. The gas, substance or device was such that it causes death or serious damage to
health in the ordinary course of events, through its asphyxiating or toxic properties.'

3. The conduct took place in the context of and was associated with an armed conflict
not of an international character.

4. The perpetrator was aware of factual circumstances that established the existence of

an armed conflict.

Article 8 (2) (e) (xv)
War crime of employing prohibited bullets

Elements

1. The perpetrator employed certain bullets.

2. The bullets were such that their use violates the international law of armed conflict
because they expand or flatten easily in the human body.

3. The perpetrator was aware that the nature of the bullets was such that their
employment would uselessly aggravate suffering or the wounding effect.

4. The conduct took place in the context of and was associated with an armed conflict
not of an international character.

5. The perpetrator was aware of factual circumstances that established the existence of
an armed conflict.

' Nothing in this element shall be interpreted as limiting or prejudicing in any way existing or developing rules of
international law with respect to the development, production, stockpiling and use of chemical weapons.
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Resolution RC/Res.6”

Adopted at the 13th plenary meeting, on 11 June 2010, by consensus

RC/Res.6
The crime of aggression

The Review Conference,
Recalling paragraph 1 of article 12 of the Rome Statute,
Recalling paragraph 2 of article 5 of the Rome Statute,

Recalling also paragraph 7 of resolution F, adopted by the United Nations
Diplomatic Conference of Plenipotentiaries on the Establishment of an International
Criminal Court on 17 July 1998,

Recalling further resolution ICC-ASP/1/Res.1 on the continuity of work in respect
of the crime of aggression, and expressing its appreciation to the Special Working Group
on the Crime of Aggression for having elaborated proposals on a provision on the crime of
aggression,

Taking note of resolution ICC-ASP/8/Res.6, by which the Assembly of States
Parties forwarded proposals on a provision on the crime of aggression to the Review
Conference for its consideration,

Resolved to activate the Court’s jurisdiction over the crime of aggression as early as
possible,

1. Decides to adopt, in accordance with article 5, paragraph 2, of the Rome Statute of
the International Criminal Court (hereinafter: “the Statute”) the amendments to the Statute
contained in annex I of the present resolution, which are subject to ratification or
acceptance and shall enter into force in accordance with article 121, paragraph 5; and notes
that any State Party may lodge a declaration referred to in article 15 bis prior to ratification
or acceptance;

2. Also decides to adopt the amendments to the Elements of Crimes contained in annex
IT of the present resolution;

3. Also decides to adopt the understandings regarding the interpretation of the above-
mentioned amendments contained in annex III of the present resolution;

4. Further decides to review the amendments on the crime of aggression seven years
after the beginning of the Court’s exercise of jurisdiction;

5. Calls upon all States Parties to ratify or accept the amendments contained in annex I.

See Depositary Notification C.N.651.2010 Treaties-8, dated 29 November 2010, available at
http://treaties.un.org.
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Amendments to the Rome Statute of the International
Criminal Court on the crime of aggression

Article 5, paragraph 2, of the Statute is deleted.
The following text is inserted after article 8 of the Statute:

Article 8 bis
Crime of aggression

1. For the purpose of this Statute, “crime of aggression” means the planning,
preparation, initiation or execution, by a person in a position effectively to exercise control
over or to direct the political or military action of a State, of an act of aggression which, by
its character, gravity and scale, constitutes a manifest violation of the Charter of the United
Nations.

2. For the purpose of paragraph 1, “act of aggression” means the use of armed force by
a State against the sovereignty, territorial integrity or political independence of another
State, or in any other manner inconsistent with the Charter of the United Nations. Any of
the following acts, regardless of a declaration of war, shall, in accordance with United
Nations General Assembly resolution 3314 (XXIX) of 14 December 1974, qualify as an act
of aggression:

(a)  The invasion or attack by the armed forces of a State of the territory of
another State, or any military occupation, however temporary, resulting from such invasion
or attack, or any annexation by the use of force of the territory of another State or part
thereof;

(b) Bombardment by the armed forces of a State against the territory of another
State or the use of any weapons by a State against the territory of another State;

(c)  The blockade of the ports or coasts of a State by the armed forces of another
State;

(d)  An attack by the armed forces of a State on the land, sea or air forces, or
marine and air fleets of another State;

(e)  The use of armed forces of one State which are within the territory of another
State with the agreement of the receiving State, in contravention of the conditions provided
for in the agreement or any extension of their presence in such territory beyond the
termination of the agreement;

® The action of a State in allowing its territory, which it has placed at the
disposal of another State, to be used by that other State for perpetrating an act of aggression
against a third State;

(g)  The sending by or on behalf of a State of armed bands, groups, irregulars or
mercenaries, which carry out acts of armed force against another State of such gravity as to
amount to the acts listed above, or its substantial involvement therein.
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The following text is inserted after article 15 of the Statute:

Article 15 bis
Exercise of jurisdiction over the crime of aggression
(State referral, proprio motu)

1. The Court may exercise jurisdiction over the crime of aggression in accordance with
article 13, paragraphs (a) and (c), subject to the provisions of this article.

2. The Court may exercise jurisdiction only with respect to crimes of aggression
committed one year after the ratification or acceptance of the amendments by thirty States
Parties.

3. The Court shall exercise jurisdiction over the crime of aggression in accordance with
this article, subject to a decision to be taken after 1 January 2017 by the same majority of
States Parties as is required for the adoption of an amendment to the Statute.

4. The Court may, in accordance with article 12, exercise jurisdiction over a crime of
aggression, arising from an act of aggression committed by a State Party, unless that State
Party has previously declared that it does not accept such jurisdiction by lodging a
declaration with the Registrar. The withdrawal of such a declaration may be effected at any
time and shall be considered by the State Party within three years.

5. In respect of a State that is not a party to this Statute, the Court shall not exercise its
jurisdiction over the crime of aggression when committed by that State’s nationals or on its
territory.

6. Where the Prosecutor concludes that there is a reasonable basis to proceed with an
investigation in respect of a crime of aggression, he or she shall first ascertain whether the
Security Council has made a determination of an act of aggression committed by the State
concerned. The Prosecutor shall notify the Secretary-General of the United Nations of the
situation before the Court, including any relevant information and documents.

7. Where the Security Council has made such a determination, the Prosecutor may
proceed with the investigation in respect of a crime of aggression.

8. Where no such determination is made within six months after the date of
notification, the Prosecutor may proceed with the investigation in respect of a crime of
aggression, provided that the Pre-Trial Division has authorized the commencement of the
investigation in respect of a crime of aggression in accordance with the procedure contained
in article 15, and the Security Council has not decided otherwise in accordance with article
16.

9. A determination of an act of aggression by an organ outside the Court shall be
without prejudice to the Court’s own findings under this Statute.

10.  This article is without prejudice to the provisions relating to the exercise of
jurisdiction with respect to other crimes referred to in article 5.
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The following text is inserted after article 15 bis of the Statute:

Article 15 ter
Exercise of jurisdiction over the crime of aggression
(Security Council referral)

1. The Court may exercise jurisdiction over the crime of aggression in accordance with
article 13, paragraph (b), subject to the provisions of this article.

2. The Court may exercise jurisdiction only with respect to crimes of aggression
committed one year after the ratification or acceptance of the amendments by thirty States
Parties.

3. The Court shall exercise jurisdiction over the crime of aggression in accordance with
this article, subject to a decision to be taken after 1 January 2017 by the same majority of
States Parties as is required for the adoption of an amendment to the Statute.

4. A determination of an act of aggression by an organ outside the Court shall be
without prejudice to the Court’s own findings under this Statute.

5. This article is without prejudice to the provisions relating to the exercise of
jurisdiction with respect to other crimes referred to in article 5.

The following text is inserted after article 25, paragraph 3, of the Statute:

3 bis. Inrespect of the crime of aggression, the provisions of this article shall apply only to
persons in a position effectively to exercise control over or to direct the political or military
action of a State.

The first sentence of article 9, paragraph 1, of the Statute is replaced by the following
sentence:

1. Elements of Crimes shall assist the Court in the interpretation and application of
articles 6, 7, 8 and 8 bis.

The chapeau of article 20, paragraph 3, of the Statute is replaced by the following
paragraph; the rest of the paragraph remains unchanged:

3. No person who has been tried by another court for conduct also proscribed under
article 6, 7, 8 or 8 bis shall be tried by the Court with respect to the same conduct unless the
proceedings in the other court:
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Amendments to the Elements of Crimes

Article 8 bis
Crime of aggression

Introduction

1. It is understood that any of the acts referred to in article 8 bis, paragraph 2, qualify
as an act of aggression.

2. There is no requirement to prove that the perpetrator has made a legal evaluation as
to whether the use of armed force was inconsistent with the Charter of the United Nations.
3. The term “manifest” is an objective qualification.

4. There is no requirement to prove that the perpetrator has made a legal evaluation as

to the “manifest” nature of the violation of the Charter of the United Nations.

Elements
1. The perpetrator planned, prepared, initiated or executed an act of aggression.
2. The perpetrator was a person' in a position effectively to exercise control over or to

direct the political or military action of the State which committed the act of aggression.

3. The act of aggression — the use of armed force by a State against the sovereignty,
territorial integrity or political independence of another State, or in any other manner
inconsistent with the Charter of the United Nations — was committed.

4. The perpetrator was aware of the factual circumstances that established that such a
use of armed force was inconsistent with the Charter of the United Nations.

5. The act of aggression, by its character, gravity and scale, constituted a manifest
violation of the Charter of the United Nations.

6. The perpetrator was aware of the factual circumstances that established such a
manifest violation of the Charter of the United Nations.

' With respect to an act of aggression, more than one person may be in a position that meets these criteria.
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Understandings regarding the amendments to the Rome
Statute of the International Criminal Court on the crime of
aggression

Referrals by the Security Council

1. It is understood that the Court may exercise jurisdiction on the basis of a Security
Council referral in accordance with article 13, paragraph (b), of the Statute only with
respect to crimes of aggression committed after a decision in accordance with article 15 ter,
paragraph 3, is taken, and one year after the ratification or acceptance of the amendments
by thirty States Parties, whichever is later.

2. It is understood that the Court shall exercise jurisdiction over the crime of
aggression on the basis of a Security Council referral in accordance with article 13,
paragraph (b), of the Statute irrespective of whether the State concerned has accepted the
Court’s jurisdiction in this regard.

Jurisdiction ratione temporis

3. It is understood that in case of article 13, paragraph (a) or (c), the Court may
exercise its jurisdiction only with respect to crimes of aggression committed after a decision
in accordance with article 15 bis, paragraph 3, is taken, and one year after the ratification or
acceptance of the amendments by thirty States Parties, whichever is later.

Domestic jurisdiction over the crime of aggression

4. It is understood that the amendments that address the definition of the act of
aggression and the crime of aggression do so for the purpose of this Statute only. The
amendments shall, in accordance with article 10 of the Rome Statute, not be interpreted as
limiting or prejudicing in any way existing or developing rules of international law for
purposes other than this Statute.

5. It is understood that the amendments shall not be interpreted as creating the right or
obligation to exercise domestic jurisdiction with respect to an act of aggression committed
by another State.

Other understandings

6. It is understood that aggression is the most serious and dangerous form of the illegal
use of force; and that a determination whether an act of aggression has been committed
requires consideration of all the circumstances of each particular case, including the gravity
of the acts concerned and their consequences, in accordance with the Charter of the United
Nations.

7. It is understood that in establishing whether an act of aggression constitutes a
manifest violation of the Charter of the United Nations, the three components of character,
gravity and scale must be sufficient to justify a “manifest” determination. No one
component can be significant enough to satisfy the manifest standard by itself.
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Declarations

Declaration RC/Decl.1

Adopted at the 4th plenary meeting, on 1 June 2010, by consensus

RC/Decl.1
Kampala Declaration

We, high-level representatives of States Parties to the Rome Statute of the International
Criminal Court, gathered in Kampala, Uganda, at the first Review Conference under this
Statute, held from 31 May to 11 June 2010,

Guided by a renewed spirit of cooperation and solidarity, with a firm commitment to
fight impunity for the most serious crimes of international concern and to guarantee lasting
respect for the enforcement of international criminal justice,

Recalling the aims and purposes of the Rome Statute and recognizing the noble
mission and the role of the International Criminal Court in a multilateral system that aims to
end impunity, establish the rule of law, promote and encourage respect for human rights
and achieve sustainable peace, in accordance with international law and the purposes and
principles of the Charter of the United Nations,

Mindful that despite progress in realizing the aims and purposes of the Statute and
the mission of the Court, countless children, women and men continue to be victims of
unimaginable atrocities that deeply shock the conscience of humanity,

Recalling the historic establishment and commencement of functioning of the
International Criminal Court as an independent and permanent judicial institution
complementary to national criminal jurisdictions,

Welcoming actions undertaken by States Parties to strengthen national criminal
jurisdictions in accordance with the Statute,

Appreciating the invaluable assistance of civil society for the advancement of the
International Criminal Court,

Convinced that there can be no lasting peace without justice and that peace and
justice are thus complementary requirements,

Convinced also that justice and the fight against impunity are, and must remain,
indivisible and that in this regard universal adherence to the Statute is essential,

Stressing the importance of full cooperation with the International Criminal Court,
United by the common bonds of our peoples, our cultures pieced together in a shared
heritage,
Together solemnly:

1. Reaffirm our commitment to the Rome Statute of the International Criminal Court
and its full implementation, as well as to its universality and integrity;

2. Reiterate our determination to put an end to impunity for perpetrators of the most
serious crimes of international concern, with full respect for international fair trial
standards, and thus to contribute to the prevention of such crimes that threaten the peace,
security and well-being of the world;

3. Emphasize that justice is a fundamental building block of sustainable peace;

4. Determine to continue and strengthen our efforts to promote victims’ rights under
the Rome Statute, including their right to participate in judicial proceedings and claim for
reparations, and to protect victims and affected communities;
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5. Resolve to continue and strengthen effective domestic implementation of the Statute,
to enhance the capacity of national jurisdictions to prosecute the perpetrators of the most
serious crimes of international concern in accordance with internationally-recognized fair
trial standards, pursuant to the principle of complementarity;

6. Express our firm commitment to work actively during the Review Conference
towards a satisfactory outcome on the amendment proposals included in resolution ICC-
ASP/8/Res.6, keeping in mind the mission the International Criminal Court is meant to
accomplish in the international community;

7. Further resolve to continue and strengthen our efforts to ensure full cooperation
with the Court in accordance with the Statute, in particular in the areas of implementing
legislation, enforcement of Court decisions, execution of arrest warrants, conclusion of
agreements and witness protection, and to express our political and diplomatic support for
the Court;

8. Express our appreciation to the Court which has become fully operational as a
judicial institution in accordance with the provisions of the Rome Statute;

9. Express our appreciation to the Secretary-General of the United Nations for the
cooperation extended to the International Criminal Court by the United Nations system;

10.  Welcome the fact that 111 States from all regions of the world have now become
Parties to the Rome Statute of the International Criminal Court and invite States that are not
yet parties to the Statute to become parties as soon as possible, and reiterate our
commitment to proactively promote universality and full implementation of the Statute;

11.  Acknowledge the pledges made by States Parties and by non-States Parties and other
organizations to promote the aims and purposes of the Rome Statute;

12.  Decide to henceforth celebrate 17 July, the day of the adoption of the Rome Statute
in 1998, as the Day of International Criminal Justice.
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Declaration RC/Decl.2

Adopted at the 9th plenary meeting, on 8 June 2010, by consensus

RC/Decl.2
Declaration on cooperation

The Review Conference,

Recalling that the effective fight against impunity requires timely justice and, to this
end, that proceedings are pursued with proper expedition,

Stressing the importance of effective and comprehensive cooperation by States,
international and regional organizations so that the Court can properly fulfill its mandate,

Noting the extensive efforts undertaken with a view to enhancing cooperation, both
by the Assembly of States Parties and by the Court,

Acknowledging the progress achieved to date in enhancing the level of cooperation
provided by States to the Court, and also acknowledging that further progress is required in
this matter,

1. Reaffirms the importance of all States Parties meeting fully their obligations under
Parts 9 and 10 of the Rome Statute;

2. Emphasizes that those States under an obligation to cooperate with the Court must
do so;

3. Emphasizes the particular need to have in place adequate implementing legislation
or other procedures under national law to enhance cooperation with the Court;

4. Reaffirms the importance of compliance with requests for cooperation from the
Court;

5. Emphasizes the crucial role that the execution of arrest warrants plays in ensuring

the effectiveness of the Court’s jurisdiction and further emphasizes the primary obligation
of States Parties, and other States under an obligation to cooperate with the Court, to assist
the Court in the swift enforcement of its pending arrest warrants;

6. Encourages States Parties to continue to engage in seeking to enhance their
voluntary cooperation with the Court through arrangements or any other appropriate form
of assistance on an ad hoc basis;

7. Encourages all other States to cooperate with the Court and, to this end, also
encourages the Court to enter into appropriate arrangements;

8. Decides that the Assembly of States Parties should, in its consideration of the issue
of cooperation, place a particular focus on sharing experiences;

9. Encourages all relevant stakeholders to provide assistance, using existing measures
and exploring innovative methods, to States seeking to enhance their cooperation with the
Court;

10.  Emphasizes the importance of enhancing support for the Court, including by
broadening an understanding of issues relevant to the Court, at national level;

11.  Requests the Assembly of States Parties in its future consideration of the issue of
cooperation to examine how to enhance public information on, and promote an
understanding of, the mandate and operations of the Court.
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Official Logo of the International Criminal Court
Source: http://www.uniosil.org/international-criminal-court.html

International Court is celebrating its 10-year anniversary
Source: http://www.10a.icc-cpi.info/index.php/en/
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Court

The seat of International Criminal Court in the Hague
Source: http://www.denhaag.nl/en/residents/to/International-Criminal-Court-ICC-1.htm



The first chief prosecutor of the International Criminal Court: Jose Mario Ocampo

Source: http://withintheblackcommunity.blogspot.cz/2012/03/beware-of-international-
criminal-courts.html

New chief prosecutor of the International Criminal Court: Mrs. Fatou Bensouda

Source: http://www.guardian.co.uk/commentisfree/2012/jun/28/international-criminal-
courts-flaws-overlooked



Opening of the Review Conference in Kampala, Uganda
Source: http://www.coalitionfortheicc.org/?mod=review



