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1 Introduction

Posting workers is a phenomenon used on the labor market as a flexible and efficient

tool which enables to satisfy an undertaking’s temporary demand of labor.

On the national level, it raises issues in regard to the separation of responsibilities
among the undertaking making the posting (i.e. the employer of the worker) and the
undertaking temporarily receiving the worker. Although an efficient tool on the one hand,
posted workers can be delicate targets of employment law abuse. Therefore national labor
law aims at striking a reasonable balance between the best interests of posted workers and

needs of employers.

On the European Union level, the situation is all the more complex in that it requires
not only a balance between the interests of employers and posted workers, but also a balance
between the interests of high-waged MS (primarily the prevention of social dumping caused
by the influx of cheaper labor from other MS) and low-waged MS (primarily the application of
the “country of origin” principle preserving the competitive advantages of national service
providers), as well as a balance between the protection of social rights of posted workers on
the one hand and the freedom to provide services on the other. The complexity of posting
workers within the EU also lies in the necessity to determine the legal regime of which MS
shall apply to posted workers; therefore, a thorough examination of the phenomenon
requires the involvement of three branches of law — European Union law, national labor law
and private international law. The complexity of posting workers is also underlined by the fact
that from the European Union legal perspective, de facto two basic freedoms are concerned
—the freedom to provide services as well as the freedom of workers. Which of the two regimes

is prioritized and why shall be explained in the upcoming chapters.

Mostly due to its complex and transcendent nature, the phenomenon is overlooked
and thorough studies are scarce. Posting workers is also often misunderstood and surrounded
by false beliefs. For instance, the public assumes that workers are posted from “new” member

states to “old” member states and that only non-qualified workers are concerned. Statistics
1



refutes both beliefs, showing that in case of France and Belgium, for instance, the vast majority
of posted workers are posted from old MS (i.e. EU 15). Moreover, Germany and France —two
old member states belong to the top three sending countries. Even though the majority of
posted workers perform low-skilled or medium-skilled tasks, some high-productivity services
such as the financial services are also involved (highly-skilled services amounting to 10.3% of

the total number of postings).?

According to latest available data, in 2014 there were over 1.92 million postings in the
European Union, which represents a “mere” 0.7% of the total European Union labor work
force. The relatively small amount of concerned workers is another reason why the
phenomenon is underestimated and not addressed sufficiently. However, statistics also show
that the use of the concept is on a constant rise. In comparison to the year 2013, 2014 was
marked by a 10.3% rise in postings, and in comparison to 2010, by an even more significant
rise of 44.4%.2 Trends such as an increasing interest in labor mobility among the European
Union workforce, facilitation of mobility and incitation by Member States to exercise the
freedom of movement and various other factors are in favor of a continuing increase in the
upcoming years.® Moreover, available figures are likely to be underestimated due to the
difficulties in collecting data as well as weak inspections. Only some member states have
developed registration systems that gather reliable data, while in other member states
statistics are only generated on the basis of social security portable certificates. Such
certificates, however, are not required in case of postings shorter than one month or longer
than 24 months and so the data is not complete.? Therefore, it is more than likely that in reality

a greater number of posted workers is concerned.

! DHERET, Claire a Andreia GHIMIS. Discussion paper: The revision of the Posted Workers Directive:
towards a sufficient policy adjustment? [online]. 2016 [cit. 2017-06-07], p. 5-7.

2 COMMISSION STAFF WORKING DOCUMENT - IMPACT ASSESSMENT: Accompanying the
document Proposal for a Directive of the European Parliament and the Council amending Directive 96/71/EC
concerning the posting of workers in the framework of the provision of services. 08.03.2016. 2016. ISSN
COM(2016) 128 final., p. 6-8.

3 The constant rise could, however, be temporarily disturbed due to Brexit, depending on the terms and
conditions of labor mobility negotiated within the deal between the EU and UK.

4 COMMISSION STAFF WORKING DOCUMENT - IMPACT ASSESSMENT: op.cit., p. 8.
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As far as the use of posting in specific economic branches is concerned, posted workers
is particularly significant in the construction sector, which represents 42% of the total
postings. However, it is also common in the manufacturing industry, transportation and in
service sectors, such as personal services (education, health and social work) and business

services (administrative, professional, and financial services).”

My Erasmus studies at Université Toulouse | Capitole deepened my interest in the
internal market (particularly the free movement of persons) and inspired me to choose a
related topic for my thesis. The subject would have to be sufficiently topical and not yet
exhausted. Posting of workers within the EU became the ideal candidate. Not only is posting
workers an underestimated and therefore insufficiently elaborated concept, but it’s also
particularly topical due to two reasons — the increasing cases of misinterpretation by certain
member states in regard to drivers sent abroad within transit transport activities®, as well as
due to the fact that on March 8, 2016, the European Commission presented a proposal of the
revision of the current legal framework, introducing substantial changes in regard to the legal
regime applicable to posted workers. My choice of the topic became definite thanks to my
internship with a Member of the European Parliament involved in the Committee on
Employment and Social Affairs, which permitted me to develop an in-depth understanding of
the practical challenges of posting workers as well as gain insight on Committee debates and

get involved in the process of drafting amendments to the European Commission’s proposal.

There is a number of theses which approach the phenomenon of posting workers from
the perspective of labor law and focus on its specifics on the national scale and implications
for the national labor market. This is why | decided to examine the subject from a more global,
universal perspective, and focus on posting workers on the intra-European Union scale in light

of European Union law.

5 COMMISSION STAFF WORKING DOCUMENT - IMPACT ASSESSMENT: op.cit., p. 8.

6 See inter aliax GRECU&PARTNERS. Germany restricting freedom of movement by adopting
MiLog [online]. In: . 2016 [cit. 2017-06-07]; DIMITROVA, Gabriela. The European Commission takes legal
action against France on the ‘Loi Macron’ [online]. In: . [cit. 2017-06-07].
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In order to provide a broader understanding of posting workers within the EU and the
logic of its regulation at EU level, | do not limit myself to a legal analysis of relevant texts, but
also describe the chronological process of legislative evolution, including the context of each
stage of development. Therefore, the outline of this thesis corresponds to the key milestones
of legal regulation, which were the adoption of the “Posting of Workers Directive”, followed
by the adoption of the “Enforcement Directive”, and eventually amounting to the current
revision proposal. In order to demonstrate the transcendence of the phenomenon and its
relation to other concepts, | also pay attention to other related secondary acts. Last but not
least, | address key judgments of the Court of Justice of the European Union and demonstrate
their impact on the interpretation of secondary legislation as well as the balancing of two

colliding principles, the freedom to provide services and protection of workers.

The aim of this thesis is to provide a complex understanding of the de lege lata
framework, demonstrate practical challenges, conflicting interests, relation to other key

concepts and legislative acts, but also consider the topic from the de lege ferenda perspective.

2 General legal framework including case law

The key relevant TFEU provision is Article 56 which states that “restrictions on freedom
to provide services within the Union shall be prohibited in respect of nationals of Member
States who are established in a Member State other than that of the person for whom the
services are intended”.” Accordingly, neither rules applicable on posted workers (be it EU or
national legislation) nor practices imputable to MS may impede the freedom to provide
services, unless such a rule or practice invokes an overriding reason of general interest, is non-
discriminatory, proportionate, suitable for the attainment of the respective general interest
and the general interest is not safeguarded under the rules applicable in the MS of origin. The

extent to which national legislation and practices are compatible with the freedom to provide

7 With regard to the EEA EFTA States, the corresponding provision is laid down in Article 36 Part I1I,
Chapter 3 EEA Agreement.
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services is the subject of various CJEU judgments which will be gradually addressed in

respective sections of this thesis.

As regards secondary legislation, the acts directly pertaining to posted workers are
Directive 96/71/EC concerning the posting of workers in the framework of the provision of
services and Directive 2014/67/EU on the enforcement of Directive 96/71/EC concerning the
posting of workers in the framework of the provision of services and amending Regulation (EU)
No 1024/2012 on administrative cooperation through the Internal Market Information System.
However, the status of posted workers cannot be assessed without regard to a number of
other crucial legislative acts, inter alia Regulation 593/2008 on the law applicable to
contractual obligations, Directive 2006/123/EC on services in the internal market, Directive
2008/104/EC on Temporary Agency Work and Regulation 883/2004 on the coordination of
social security systems. The aforementioned legislation shall equally be developed in

respective chapters of this thesis.

The legal basis of the key act, Directive 96/71/EC of the European Parliament and of the
Council of 16 December 1996 concerning the posting of workers in the framework of the
provision of services (hereinafter “PWD"), is identified in Articles 53(1) and 62 TFEU related to
the freedom of establishment and the freedom to provide services. Therefore, even though
the PWD's preamble also highlights the protection of workers, stating that "promotion of the
transnational provision of services requires a climate of fair competition and measures
guaranteeing respect for the rights of workers"8, the primary objective of the PWD is to
facilitate the freedom of services, not protect workers. This is why CJEU seems to favor the
freedom to provide services over the protection of social rights of workers, as will be shown

further on in this thesis.?

8 Paragraph 5 PWD Preamble
® DHERET, Claire a Andreia GHIMIS : op. cit., p. 5-7.
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2.1 Posting workers in the context of the freedom of services

From the legal perspective, posting workers within the EU is a hybrid phenomenon due
to its close factual ties to two core concepts of the internal market — the free movement of
workers as well as the free movement of services. Even though posted workers are workers
by nature, their legal status is derived from provisions on the freedom of services. Free
movement of services can entail or even require the movement of workers who are necessary
to perform a contracted service in a host MS.%0 If a service provider is to enjoy the liberty of
providing services, he must necessarily have the legal possibility to take advantage of his
workers from the MS of origin (i.e. the MS in which he is established), without the host MS
(i.e. the MS on the territory of which the services are provided) interfering with the selection
of his employees. Posted workers are simply part of the equipment and facilities with which a
service provider moves to a host MS in order to perform a service contract.!! Therefore, the
right of entry to a MS for the purpose of providing a service applies not only to service
providers, but also to their workforce, regardless of EU citizenship or third-country
nationality.’? Subsuming posted workers under the regime of freedom of services is the only

viable solution in regard to preserving key internal market principles.

In accordance with this, the service provider is the primary addressee of protection
under EU law whereas posted workers are essentially derived beneficiaries entitled to a
limited set of rights to the extent that their protection is required either in order to ensure the
effet utile of the freedom of services or to respect basic social standards and prevent social
dumping. Thus, posted workers cannot be associated with workers within the meaning of
Article 45 TFEU (hereinafter “Workers”), who enjoy a variety of specific rights unknown to
posted workers, including the right to equal treatment as well as the right to free movement

within the EU. Unlike Workers, posted workers are only posted for a temporary period of time

10vVOS, Marc. Free movement of workers, free movement of services and the posted workers directive:
a Bermuda triangle for national labour standards? ERA Forum [online]. 2006, 7(3), 356-370 [cit. 2016-11-19].
DOI: 10.1007/BF02857086. ISSN 16123093, p. 357.

""WATSON, Philippa. EU social and employment law. Second edition. ISBN 978-0-19-968915-6. P. 280

12 BARNARD, Catherine. The substantive law of the EU: the four freedoms. 3rd ed. New York: Oxford
University Press, 2010. ISBN 978-0-19-956224-4, p. 370.
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and once they fulfil the services, they are obliged to return to the MS of origin. While Workers
enter the labor market of another MS in essence exclusively on the basis of their independent
decision, posted workers are posted to another MS by their employer on the basis of their
existing employment contract. While standard employment contracts may be concluded for
an indefinite period of time, posted workers may only be posted for a definite period of time.3
No employment contract is concluded between the posted worker and the contractor in the
host MS.** Therefore, posted workers remain attached to the labor market of the MS in which
the service provider is established'® while the TFEU chapter on free movement of Workers

applies only to Workers who become part of the host MS’s labor market.1®

This being said, a posted worker must also be distinguished from a service provider.
Even though the difference may appear to be obvious in theory, in practice it is less so. What
may have once been relatively clearly distinguished has become blurrier in the context of
today’s globalized world, with increasing use of subcontracting chains, outsourcing and a
constant introduction of new flexibility instruments for workers. Consequently, workers are
becoming increasingly independent of their employers whereas service providers increasingly

dependent on the orders of their contractor.t’

Differentiation between the two is crucial in order to define applicable legal provisions,
because unlike workers operating under an employment contract, service providers are not
covered by labor standards. At national level, difficulties in distinguishing workers and service
providers generate issues regarding the application of labor law and social security systems.
At EU level, it has become increasingly difficult to distinguish between the free movement of
Workers and services. The importance of drawing a clear line between the two was
accentuated by the 2004 EU accession of 10 new essentially lower waged MS. The accession

treaty authorized temporary limitations to the free movement of Workers (which all but three

13 BARANCOVA, Helena. Vysielanie zamestnancov. Plzei: Vydavatelstvi a nakladatelstvi Ales Cenék,
2009. Autorské publikacie. ISBN 978-80-7380-156-4., p. 41.

4 BARANCOVA, Helena: op. cit., p. 46.

S WATSON, Philippa: op. cit., p. 280.

16 VOS, Marc: op. cit., p. 358.

17VOS, Marc: op. cit., p. 358.



MS activated) while allowing immediate free movement of services.'® Consequently, citizens
from new MS didn’t have automatic access to the labor market of other MS for seven years.*?
However, since access of service providers to the service market of existing MS wasn’t subject
to any such restrictions, a number of citizens of new MS, de facto Workers, would circumvent
the rules by feigning the status of service providers and accordingly benefit from the freedom
of movement. Due to lower protection standards applicable to entrepreneurs as opposed to
workers, verifying the true nature of self-proclaimed service providers remains a key problem

up to this day.

A clearer boundary between the notions of a Worker, posted worker and service

provider can be drawn with the aid of established case law.

In the Lawrie-Blum case, the CJEU identified the essential features of an employment
relationship as follows: “For a certain period of time a person performs services for and under
the direction of another person in return for which he receives remuneration.”?° Doing so, the
CJEU created an obligatory, common meaning of the notion of Worker under Article 45 TFEU.
The key element which can be deduced from the definition is the subordinate position of a
Worker in regard to an employer. In subsequent case law, the CJEU maintained its position,

availing itself of the Lawrie-Blum definition when examining various questionable situations.

The creation of a common definition of a Worker had the potential to ensure
protection to Workers in all MS. However, the benefit was relativized in the Meeusen
judgment. In the present case, the CJEU stated that “the existence of a relationship of
subordination is a matter which it is for the national court to verify.”?! The deferral to national

courts was surprising, considering that the CJEU had consistently upheld the common

'8 PACU CATALIN. Posting of Workers in Crisis: Europe Looking for Solutions. Ovidius University
Annals, Economic Sciences Series [online]. 2012, XII (2), 230 [cit. 2016-11-19]. ISSN edsrep., p. 231.

9 Buropean Commission. MEMO/11/259 Frequently asked questions: The end of transitional
arrangements for the free movement of workers on 30 April 2011 [online], Brussels, 28 April 2011 [cit.
21.11.2016].

20 Judgment of 3 July 1986, Lawrie-Blum, C-66/85, ECLI:EU:C:1986:284, paragraph 17.

2l Judgment of 8 June 1999, Meeusen, C-337/97, ECLLI:EU:C:1999:284, paragraph 16.

8



European nature of the notion Worker.?? Due to the lack of existence of a European
framework for a common understanding of its key element, “subordinate position”, the

benefit of the common definition provided in Lawrie-Blum was compromised.

A common framework for interpreting the element subordinate position was
eventually developed in the Allonby case. In the present case the CJEU did not refer to the
national court in order to interpret the relationship of subordination, but developed a
European concept, upholding that the process of evaluating whether a relationship of
subordination exists, must be done “in each particular case having regard to all the factors
and circumstances”?? characterizing the relationship between the parties. Nevertheless, a
person considered as a self-employed person (and thus potentially a service provider) under

national law can be considered as a Worker under EU law and vice versa.

In regard to posted workers, unifying the notion of Worker was only a partial victory.
The CJEU was also confronted with the problem of differentiating posted workers and
subsuming them under a different regime, which would be less favorable than that of Workers
as such yet still protective to a certain extent. The CJEU determined the specificity of the legal
status of a posted worker vis-a-vis that of a Worker soon after Lawrie-Blum, in the Rush

Portuguesa case.

2.2 Specific status of posted workers held in Rush Portuguesa

In the present case, a Portuguese service provider Rush Portuguesa entered into a
subcontract with a French undertaking for the carrying out of works for the construction of a
railway line in the west of France, bringing its Portuguese employees from Portugal to perform
the service. France claimed the right to recruit Portuguese Workers due to transitional
restrictions regarding the free movement of Workers within the EU applicable vis-a-vis
Portugal at the time. The CJEU opposed posted workers to Workers asserting that “such

workers return to their country of origin after the completion of their work without at any time

22VOS, Marc: op. cit., p. 360.
2 Judgment of 13 January 2004, Allonby, C-256/01, ECLI:EU:C:2004:18, paragraph 69.
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gaining access to the labour market of the host Member State.”?* The CJEU held that TEC
[TFEU] provisions on the freedom of services preclude a MS from “prohibiting a person
providing services established in another Member State from moving freely on its territory with
all his staff and preclude that Member State from making the movement of staff in question
subject to restrictions such as a condition as to engagement in situ or an obligation to obtain
a work permit. To impose such conditions on the person providing services established in
another Member State discriminates against that person in relation to his competitors
established in the host country who are able to use their own staff without restrictions, and
moreover affects his ability to provide the service.?>” Therefore, posted workers do not fall
under the same regime as Workers and are not subject to national procedures regarding the

entry of non-MS employees to their labor market.

This ruling could be considered as entirely satisfactory in regard to the interest of
protecting the freedom of services. However, the CJEU also considered that “Community law
does not preclude Member States from extending their legislation, or collective labour
agreements entered into by both sides of industry, to any person who is employed, even
temporarily, within their territory, no matter in which country the employer is established; nor
does Community law prohibit Member States from enforcing those rules by appropriate
means.”?® On the one hand, after recognizing the specific status of posted workers, the CJEU
forbade MS to impose restrictions on the access of posted workers to their service market,
and on the other hand enabled MS to apply national labor regulations on them, which,

essentially, represents a type of restriction itself.

The ruling in Rush Portuguesa was not the first of its kind. The CJEU previously
recognized the possibility of host MS to apply national law vis-a-vis posted workers in the Seco

case.?’” However, the ruling in Seco was more restrictive in that it was limited to the matters

24 Judgment of 27 March 1990, Rush Portuguesa, C-113/89, ECLI:EU:C:1990:142, paragraph 15.
2 Judgment of 27 March 1990, Rush Portuguesa, C-113/89, ECLI:EU:C:1990:142, paragraph 12.
26 Judgment of 27 March 1990, Rush Portuguesa, C-113/89, ECLI:EU:C:1990:142, paragraph 18.
%7 Judgment of 3 February 1982, Seco, C-62/81, ECLI:EU:C:1982:34, paragraph 14.
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of minimum wage, whereas Rush Portuguesa acknowledges the possibility in regard to all

working conditions.?®

The possibility of MS to apply national law to posted workers recognized in Rush
Portuguesa was so extensive that it seemed to categorically exempt national labor laws from
the scope of Article 56 TFEU.?® The response was two-folded, consisting of a limitation to such

a possibility in subsequent case law and the adoption of the posting of workers directive.

2.3 Post Rush Portuguesa case law

As of 1991, less than a year after Rush Portuguesa, the CJEU began developing case
law restricting the possibility of MS to endanger the freedom to provide services by imposing

their national law on service providers established in other MS.

The TEC's (now TFEU) provisions on free movement had long been understood to
forbid both direct and indirect discrimination, but building on its previous case law, the CJEU
extended the prohibition of restrictions beyond non-discrimination in order to ensure the
effet utile of services. According to this approach, even restrictions that discriminate neither
directly nor indirectly can still be considered as a breach of Article 59 if they somehow hinder

the activities of an incoming service provider.3°

Within five years, the CJEU developed settled case law, according to which the
principle of free movement of services requires “not only the elimination of all discrimination
on grounds of nationality against providers of services who are established in another Member
State but also the abolition, even if it applies without distinction to national providers of
services and to those of other Member States, which is liable to prohibit, impede od render less

advantageous the activities of a provider of services established in another Member State

2 WATSON, Philippa: op. cit., p. 284.

2 SCHUTZE, Robert. European Union law. ISBN 978-1-107-41653-6, p.646.

30 TOMASEK, Michal, Vladimir TYC a Jiti MALENOVSKY. Prdvo Evropské unie. Praha: Leges, 2013.
Student (Leges). ISBN 978-80-87576-53-3, p. 235.
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where he lawfully provides similar services.” 3 The same case law concurrently developed an
established theory of overriding reasons in general interest (hereinafter “overriding reasons”),
which justify restrictions or obstacles of a certain nature. Restrictions or obstacles are

legitimate as long as:

(1) The interest is not safeguarded by the rules to which the service provider is subject
in the MS where he is established;

(2) The restriction is suitable for securing the attainment of the objective which it
pursues;

(3) The restriction does not go beyond what is necessary in order to attain its objective
(the objective cannot be attained in a less restrictive manner);

(4) The restriction is applied in a non-discriminatory manner.?

Subsequently, the CJEU would have to clarify this position in regard to MS applying
national law to posted workers and evaluate whether such imperative application of national
law could be justified by an overriding reason, and if so, under what conditions. According to
Vos, “The CJEU has always been hesitant to develop labour exemptions to the internal market
principles and has typically gone for a balancing approach.”*? The CJEU decided to proceed in
line with this methodology and avoid collision with Rush Portuguesa. Accordingly, it gradually
developed a multistep approach in assessing the legitimacy of the application of national law

on incoming service providers.3*

31'VOS, Marc: op. cit., p. 362. See also Judgment of 25 July 1991, Siiger v Dennemeyer, C-76/90, [1991]
ECLI:EU:C:1991:331, Judgment of 30 November 1995, Gebhard, C-55/94, ECLI:EU:C:1995:411 and Judgment
of 5 October 2004, Caixa Bank, C-442/02, ECLI:EU:C:2004:586.

32 See also Judgment of 25 July 1991, Siger v Dennemeyer, C-76/90, ECLI:EU:C:1991:331,
Judgment of 24 March 1994, Schindler, C-275/92, ECLI:EU:C:1994:119 and Judgment of 10 May 1995, Alpine
Investments, C-384/93, ECLI:EU:C:1995:126.

3 VOS, Marc: op. cit., p. 364.

3 See inter alia Judgment of 9 August 1994, Vander Elst, C-43/93, ECLI:EU:C:1994:310, Judgment of
28 March 1996, Guiot, C-272/94, EU:C:1996:147, Judgment of 23 November 1999, Arblade, C-369/96,
ECLIL:EU:C:1999:575, Judgment of 15 March 2001, Mazzoleni, C-165/98, ECLI:EU:C:2001:162, Judgment of
25 October 2001, Finalarte, C-49/98, ECLI:EU:C:2001:564; Judgment of 24 January 2002, Portugaia, C-
164/99, ECLI:EU:C:2002:40; Judgment of 12 October 2004, Wolff & Miiller, C-60/03, ECLI:EU:C:2004:610.
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The CJEU assumes that the application of a host MS’s legislation is liable to prohibit,
impede or render less attractive the provision of services to the extent that it involves
expenses and additional administrative or economic burdens. Whether or not such is the case,
is for the national courts to assess.?®> The CJEU considers the application of national law
legitimate if the criteria of overriding reasons are met and a legitimate general interest is
invoked. The CJEU had the occasion to recognize a number of overriding reasons justifying the

application of national law.

Essentially, the CJEU recognizes socially motivated reasons of public interest, but not
economically motivated ones. Thus, it rejects reasons related to economic protectionism, such
as the protection of domestic businesses or the reduction of unemployment.3® Even though
avoiding disturbances on the local labor market has been recognized as a legitimate overriding
reason, the motif is of marginal importance in the context of posting workers, because as
explained above, posted workers are employees of a service provider and as such they are
integrated in the labor market of the MS of the service provider’s establishment and due to

the temporary nature of their posting do not seek to gain access to the host MS’s labor market.

Despite its refusal of economically motivated reasons, the CJEU has hinted its
willingness to recognize the prevention of unfair competition through cheaper labor standards
in Wolf&Miiller.3” In particular, the CJEU held that “lnasmuch as one of the objectives pursued
by the national legislature is to prevent unfair competition on the part of undertakings paying
their workers at a rate less than the minimum rate of pay, [..], such an objective may be taken
into consideration as an overriding requirement capable of justifying a restriction on freedom
to provide services” .38 However, the case was specific in that apart from the prevention of

unfair competition, another public interest was upheld, particularly the protection of workers.

3 VOS, Marc: op. cit., p. 364.

36 VOS, Marc: op. cit., p. 365.

37 BLANPAIN, Roger. European labour law. 13th rev. ed. Alphen aan den Rijn: Kluwer Law
International, 2012. ISBN 9789041140227.

38 Judgment of 12 October 2004, Wolff & Miiller, C-60/03, ECLI:EU:C:2004:610, paragraph 41.
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In this regard, the CJEU considered that “Article 56 TFEU does not preclude [..] a
building contractor becomes liable, in the same way as a guarantor who has waived benefit of
execution, for the obligation on that undertaking or that undertaking’s subcontractors to pay
the minimum wage to a worker [...], if the safequarding of workers” pay is not the primary
objective of the legislation or is merely a subsidiary objective” and that “[..] there is not
necessarily any contradiction between the objective of upholding fair competition on the one
hand and ensuring worker protection, on the other.”3° Therefore, it would appear that the
CJEU recognizes the prevention of unfair competition insofar as another legitimate public

reason is safeguarded by the same measure.

According to Vos, there is a dangerous circular ring to such an approach. “National
labour laws will by definition correspond to an overriding public interest, irrespective of the
implications for the posted workers, if a difference in labor standards is equaled with unfair
competition. Unfair competition rhetoric focuses on local business interests and on the
acquired rights of incumbent workers in the host country labour market. It can hardly be
maintained as a viable overriding interest to the extent that it does not also protect the

incoming posted workers.”*°

Similarly, considerations of purely administrative nature cannot constitute an
overriding reason unless they are the underlying requirement of achieving either effective

protection of workers or effective control of such protection.*!

The protection of incoming posted workers is thus considered as a key overriding
reason. However, the CJEU underlined that the reason cannot be invoked if the posted
workers in question already enjoy the same or similar protection by virtue of an obligation to
which the service provider is subject in the MS of origin. The necessity to take into account
the fact that the interest is safeguarded in the MS of origin corresponds to the principle of

“home-state control” or “country of origin” based on the idea that the MS of origin is the

3 Judgment of 12 October 2004, Wolff & Miiller, C-60/03, ECLI:EU:C:2004:610, paragraph 42.
40'VOs, Marc: op. cit., p. 366.
41 Judgment of 23 November 1999, Arblade, C-369/96, ECLI:EU:C:1999:575, paragraph 37.
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primary regulator and the host MS can only impose supplementary measures to the extent to

which they are not provided for in the MS of origin.*?

The CJEU also provides a binding methodology for the analysis of overriding reasons.
Firstly, the analysis must be conducted on objective grounds, i.e. be based on “the actual
substance and effect of the contested provision”. “Therefore, while the intention of the
legislature, to be gathered from the political debate preceding the adoption of a law or from
the statement of the grounds on which it was adopted, may be an indication of the aim of that
law, it is not conclusive.”* For instance, if the protection of posted workers is claimed as the
overriding reason, the CJEU upholds that the “rules concerned confer a genuine benefit on the
workers concerned, which significantly adds to their social protection.”** Accordingly, the
criteria of overriding reasons are not met if the national law of the host MS obliges the service
provider to pay contributions to a national fund while invoking protection of posted workers,

if the fund confers no social advantage to the posted workers.*

Secondly, of equal importance is the obligation to consider each case individually, in
regard to its context. Vos illustrates this case-by-case approach on the case law of minimum
payment.?® In principle, MS may impose their rules on minimum wages if invoking an
overriding reason, ex. the protection of posted workers. However, the application of national
law will not be perceived as legitimate if considered disproportionate or unnecessary with
regard to the attainment of the invoked reason. Such is the case, if posted workers enjoy - on
the grounds of the national law otherwise applicable to them - “an equivalent position overall
in relation to remuneration, taxation and social security contributions” as Workers of the host

MS. Therefore, remuneration cannot be isolated from other aspects of labor law ensuring the

4“2 BARNARD, Catherine: op. cit, p. 381.

$VOS, Marc: op. cit., p. 366.

4 Judgment of 25 October 2001, Finalarte, C-49/98, ECLI:EU:C:2001:564; Judgment of 24 January
2002, Portugaia, C-164/99, ECLI:EU:C:2002:40; Judgment of 12 October 2004, Wolff & Miiller, C-60/03,
CLI:EU:C:2004:610.

4 Judgment of 28 March 1996, Guiot, C-272/94, EU:C:1996:147, paragraph 15.

46 VOS, Marc: op. cit., p. 367.
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protection of Workers, and such protection of Workers must be assessed in its complexity

with regard to all relevant factors.%’

Thirdly, the measure must be appropriate for securing the attainment of the objective
which it pursues and may not go beyond what is necessary to attain it. In other words, it must

be ascertained that the objective cannot be achieved in a less intrusive manner.

However, the CJEU has applied these requirements with considerable flexibility, in
some cases engaging in detailed examination of the justifications claimed by MS and the
requirement of proportionality, while in others (particularly those related to sensitive socio-
cultural matters), it has afforded a considerable margin of appreciation to MS.#8 If the case at
hand involves politically sensitive issues, the CJEU is lenient in that it does not itself examine
the condition of proportionality and instead defers such evaluation to national courts, as was
the case of Schindler regarding restrictions to lotteries. The CJEU seems to be more prudent
in regard to activities which are not legal to the same extent in various MS in order to avoid

interfering with the system of values.*®

It can be concluded that even though the CJEU didn’t overturn Rush Portuguesa, it
modified it significantly by introducing limiting criteria that must be respected in order to
justify the application of national law vis-a-vis posted workers. Starting with the Vander Elst
case, the CJEU has cleverly rephrased Rush Portuguesa as to apply to minimum wages only
and the unconditional possibility of MS to impose their national laws became strictly

conditional.”®

47 See Judgment of 15 March 2001, Mazzoleni, C-165/98, ECLI:EU:C:2001:162, Judgment of
24 January 2002, Portugaia, ECLI:EU:C:2002:40, Judgment of 12 October 2004, Wolff & Miiller, C-60/03,
ECLI:EU:C:2004:610.

“ BARNARD, Catherine: op. cit., p. 381.

4 BARNARD, Catherine: op.cit., p. 383.

30 VOS, Marc: op. cit., p. 369.
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3 The Posting of Workers Directive

Next to the Post Rush Portuguesa case law, the PWD was the second reaction to Rush
Portuguesa, marked by the will to put a stop to extensive application of host MS’s law. Unlike
Post Rush Portuguesa, hower, the PWD laid the basis of a universal legal framework regulating

the posting of workers phenomenon, which contributed to legal certainty.

3.1 Genesis of the Posting of Workers Directive

The European Commission decided to take initiative in order to relativize the right of
MS to apply their national labor regulations to workers posted to their territory by service
providers established in other MS, which the Rush Portuguesa ruling recognized without
imposing any limits.>® The European Commission strived for balance between the social

protection of workers and an internal market without restrictions.

However, case law was not the only incentive to regulate the posting of workers
phenomenon. Inspiration was also drawn from foreign regulation. Most authors identify the
source of the idea behind European regulation with the US federal law entitled David-Bacon
Act of 1931 and the International Labor Organization Convention 94 (The social clause in the
Public contracts of 1949).°? Both acts imposed the principle of subjecting workers to the
minimum wage in effect in the geographical area where the service is provided. Inspired by
these two acts in the early 1980s, European building Unions pleaded for a social clause in
procurement rules for public works to guarantee compliance with working conditions and
collective agreements in the MS where the work is carried out. Early drafts of the Community
Charter of the Fundamental Social Rights of Workers advocated such a labor clause in all public

contracts and even though the provision was not included in the final version, the Action

S1'VOS, Marc: op. cit., p. 362.

52 CATALIN, TACU. CHALLENGING EUROPEAN HUMAN RESOURCE MANAGEMENT:
POSTING OF WORKERS, FROM LITERATURE REVIEW TO RESEARCH IDEAS. Managerial Challenges
of the Contemporary Society [online]. 2013, (6), 143-148 [cit. 2016-11-19]. ISSN 20694229, p. 145.

CREMERS, Jan, Jon Erik DOLVIK a Gerhard BOSCH. Posting of workers in the single market: attempts
to prevent social dumping and regime competition in the EU. Industrial Relations Journal [online]. 2007, 38(6),
524-541 [cit. 2016-11-19]. DOI: 10.1111/j.1468-2338.2007.00462.x. ISSN 00198692, p. 526.
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Programme proposed the adoption of an instrument requiring a clause guaranteeing equal
treatment.>®> Even though the EU’s initial initiative concerned the public sector, it was
eventually extended in the directive drafted in 1991 due to anticipated consequences of the
enlargement by Portugal and Spain.>* “Subsequently the fall of the Berlin wall and the opening
to the East also created the atmosphere where initially ignorant politicians realized that

‘something had to be done’ ”.>>

The incentive was welcomed by the European Parliament, but confronted with less
enthusiasm in the Council of Ministers. In its 1991 Action Programme based on the Charter of
Fundamental Social Rights of Workers, the European Commission presented two acts
intended to address posting of workers - a proposal for the PWD and an initiative to regulate
liability in sub-contracting chains. The latter was dropped, but the former was soon to

constitute the foundation stone of EU regulation via secondary acts.>®

The legislative procedure was lengthy as key conflicting interests were at stake. While
higher waged countries advocated for extensive application of the law of the MS in which the
service is carried out, in order to ensure fair competition and reduce social dumping, lower
waged countries plead for restrictive application, fearing loss of their competition advantage.
In regard to EU values, higher waged MS emphasized social protection of workers, whereas
lower waged MS favored the freedom to provide services. The collision of these two values
was the main ground for debate. The political discussion was also strongly influenced by the
enlargement of the European Union with Portugal and Spain in 1986. Public debate about the
influx of Iberian workers created a climate in favor of legislation.>’ In fact, the main argument

for higher waged MS became not equal treatment, but fears that “they will take our jobs” .>®

33 WATSON, Philippa: op. cit., p. 302.

5 CATALIN, TACU (2013): op. cit., p. 145,

55 CREMERS, Jan, Jon Erik DOLVIK a Gerhard BOSCH: op. cit., p. 527.

% CREMERS, Jan, Jon Erik DOLVIK a Gerhard BOSCH: op. cit., p. 526.

57 CATALIN, TACU (2012): op.cit., p. 231.

8 CREMERS, Jan, Jon Erik DOLVIK a Gerhard BOSCH (2007): op. cit., p. 527.
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The particular issues that were most controversial throughout the debate were the
case of posting for short periods of less than three months, lack of a common definition of a
worker, a universal understanding of the “hard core” of labor conditions (to be explained in
the upcoming chapters) and the relationship with collective bargaining.>® For this reason, five
long years passed before the directive was voted in 1996, with the obligation of MS to ensure

implementation by the end of 1999.

The enacted version of the PWD regulates the posting of workers phenomenon in a
minimalistic manner. It consists of 9 articles, with Article 1 determining its scope, Article 2
specifying the notion of a posted worker, Article 3 setting forth the areas and conditions of
application of the national law of the host MS, Article 4 regarding cooperation and exchange
of information between MS, Article 5 imposing the obligation of MS to take measures, Article
6 modifying jurisdiction, Article 7 setting an implementation deadline and Article 8 imposing

a deadline for the European Commission to conduct a review of the PWD.

3.2 Personal scope of the Posting of Workers Directive

Article 2(1) PWD defines a posted worker as “a worker who, for a limited period, carries
out his work in the territory of a Member State other than the State in which he normally
works”. Paragraph 2 of the same article, specifies that “for the purposes of this Directive, the
definition of a worker is that which applies in the law of the Member State to whose territory
the worker is posted.” Therefore, for the purposes of the PWD, CJEU’s common EU

understanding of the notion of worker (in the meaning of Article 45 TFEU) is inapplicable.

The fact that the PWD does not provide a common definition is unfortunate due to
significant differences in the understanding of self-employed persons under national law of
various MS. Consequently, if considered as self-employed under the national law of the host

MS, workers will not benefit of the social protection provided by the PWD.?° However, the

» CREMERS, Jan, Jon Erik DOLVIK a Gerhard BOSCH (2007): op. cit., p. 526.
0 BARANCOVA, Helena: op. cit., p. 45.
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CJEU case law®! moderates this in that the definition of a worker under national law of the MS

of origin will be relevant if more advantageous for the person in question.%?

The PWD is applicable to all workers of the service provider, regardless of their
nationality, i.e. whether they are EU citizens or third-country nationals. Accordingly, the host
MS cannot impose the obligation of prior issuance of work permits by their respective

authorities.®3

3.3 Material and territorial scope of the Posting of Workers Directive

As set forth in Article 1(1), the PWD applies to “undertakings established in a Member
State which, in the framework of the transnational provision of services, post workers, in
accordance with paragraph 3, to the territory of a Member State”. A contrario, the PWD
doesn’t apply vis-a-vis undertakings established outside of the EU. In order to prevent non-EU
undertakings from profiting of more liberal rules and consequently endangering the
competition within the internal market, Paragraph 4 further stipulates that “undertakings
established in a non-Member State must not be given more favorable treatment than
undertakings established in a Member State”. In effect this means that third country
undertakings must comply with the PWD as regards the minimum protection they must

ensure.®

Paragraph 3 of the same article covers three economic models of posting workers,
which fall within the scope of the PWD. The Directive applies to undertakings to the extent

that they take one of the following transnational measures:

a) “Post workers to the territory of a Member State on their account and under their
direction, under a contract concluded between the undertaking making the posting

and the party for whom the services are intended, operating in that Member State,

o1 Judgment of 15 June 2006, Commission v France, 106 C-255/04, ECLI:EU:C:2006:401, paragraph 38.
62 BARANCOVA, Helena: op. cit., p. 46.

6 BARANCOVA, Helena: op. cit., p. 62.

% WATSON, Philippa: op. cit, p. 292.
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provided there is an employment relationship between the undertaking making the

posting and the worker during the period of posting.”

This model of posting workers, considered as posting within the framework of the
provision of services stricto sensu, is the most frequent situation. It is also the most
controversial between MS. Based on this model, a worker is posted to another MS in order to
provide services on the basis of a service contract concluded between the service provider
and a contractor. Therefore, the PWD isn’t applicable to workers posted for the internal needs
of their employer nor to the case when a service contract exists, but is concluded with an

entity which doesn’t conduct business on the territory of the host MS.®°

b) “Post workers to an establishment or to an undertaking owned by the group in the
territory of a Member State, provided there is an employment relationship between

the undertaking making the posting and the worker during the period of posting; “

This situation concerns posting within multinational corporations, i.e. between a
parent company and a subsidiary or among subsidiaries. It is specific due to its weak link with
the provision of services (consisting in staff mobility among undertakings belonging to the
same group rather than the provision of services as such) and stronger link between the
posted worker and the undertaking to which it is posted (the posted worker performing tasks

under the direction and control of such an undertaking).®®

In case that the worker is a third-country national posted from a company established
outside the EU to a company belonging to the same group but established within the EU, the
worker is subject to Directive 2014/66/EU of the European Parliament and of the Council of 15
May 2014 on the conditions of entry and residence of third-country nationals in the framework
of an intra-corporate transfer (hereinafter “ICT Directive”). The ICT Directive introduces a
single-permit procedure providing legal stay and work authorization for employment in a first

and then a subsequent MS in case of subsequent intra EU mobility. However, the legislative

6 BARANCOVA, Helena: op. cit., p. 14.
66 COMMISSION STAFF WORKING DOCUMENT - IMPACT ASSESSMENT: op. cit., p. 17.
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text doesn’t apply to all third-country nationals, but only managers, specialists and trainee

employees.®’

Article 18(1) ICT Directive refers to the PWD in stipulating that “Whatever the law
applicable to the employment relationship, and without prejudice to point (b) of Article 5(4),
intra-corporate transferees admitted under this Directive shall enjoy at least equal treatment
with persons covered by Directive 96/71/EC with regard to the terms and conditions of
employment in accordance with Article 3 of Directive 96/71/EC in the Member State where the
work is carried out.” Moreover, Paragraph 2 of the same Article lists a number of areas in
regard to which posted workers enjoy the right to equal treatment with nationals of the MS
where the work is carried out. These areas include freedom of association and affiliation and
membership of an organization, recognition of qualifications, certain social security rights
pursuant to the Temporary Agency Work and Regulation 883/2004 on the coordination of
social security systems (hereinafter “Social Security Regulation”) and access to goods and
services and the supply of goods and services made available to the public (the latter being
subject to a number of reserves). Furthermore, Article 5(4)(b) provides that third-country
nationals must be given a remuneration "not less favourable than the remuneration granted
to nationals of the Member State where the work is carried out occupying comparable
positions". Therefore, third-country nationals enjoy more rights under the ICT Directive than

posted workers under the PWD.

Since the extent to which the law of a host MS applies as well as other matters
regarding the status of the third-country national are different under the PWD and the ICT
Directive, it is essential to determine which of the two shall prevail. The collision of scopes is
resolved in Article 2(2)(c) of the ICT Directive which states that it “shall not apply to third-

country nationals who are posted in the framework of Directive 96/71/EC”.

c) “Being a temporary employment undertaking or placement agency, hire out a

worker to a user undertaking established or operating in the territory of a Member

67 Recital 13 & Article 2(1) ICT Directive.
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State, provided there is an employment relationship between the temporary
employment undertaking or placement agency and the worker during the period of

posting. “

Posting workers by temporary work agencies is also governed by Directive
2008/104/EC of the European Parliament and of the Council of 19 November 2008 on
temporary agency work (hereinafter “TAW Directive”) which harmonizes rules on posted
workers assigned by work agencies to user undertakings within a single MS. The TAW Directive
only applies to workers understood as “any person who, in the Member State concerned, is

protected as a worker under national employment law.”%8

The relation of the TAW Directive with the PWD is addressed in its Recital 22, according
to which the “Directive should be implemented [...] and without prejudice to Directive
96/71/EC of the European Parliament and of the Council of 16 December 1996 concerning the
posting of workers in the framework of the provision of services.” However, the interaction of
the TWA Directive and PWD is problematic. While the TAW Directive stipulates that temporary
agency workers are obligatorily granted the same working and employment conditions as
comparable workers of the user undertaking®, under the PWD, equal treatment vis-a-vis
nationals is simply optional and becomes mandatory only if imposed by the respective MS.”°
Consequently, agency workers recruited directly in the host MS benefit of better protection

than transnational agency workers, unless the host MS has decided to impose otherwise.”*

In regard to the PWD’s negative material scope, Article 1(2) exempts merchant navy
undertakings. Recent events (namely the imposition of fines by French and German
authorities vis-a-vis drivers of service providers established in other MS’?) testify to the
problem of non-uniform and incorrect interpretation of the PWD’s Article 1 concerning its

scope. The aforementioned MS interpret the PWD extensively by imposing PWD’s regime on

6 Article 3(1) 1), a)) TAW Directive.

 Article 5(1) TAW Directive.

7 Article 3(9) PWD.

"I COMMISSION STAFF WORKING DOCUMENT - IMPACT ASSESSMENT: op. cit., p. 15.
72 See footnote 6.
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workers in situations other than the three corresponding to the PWD’s scope. For instance,
transit transport does not fall under the scope of the PWD due to the absence of a service
contract between the service provider and an undertaking in a MS through which the driver
simply passes. These incidents and the related political debate have raised considerations
regarding the possibility of exempting other fields of activities. In its current proposal for the
PWD revision, the European Commission considers that “Because of the highly mobile nature
of work in international road transport, the implementation of the posting of workers directive
raises particular legal questions and difficulties (especially where the link with the concerned
Member State is insufficient)”’® and expresses the intention to address posting of workers
within the road transport sector in sector specific initiatives which it announced in its 2016

Programme.’*

As far as the territorial scope is concerned, the PWD applies to EU MS as well as the

European Economic Area and Switzerland.”

3.4 Application of a host member state’s national law

The PWD’s fundamental provision is doubtlessly Article 3, according to which MS shall
ensure that regardless of the law applicable to the employment relationship, undertakings
guarantee workers posted to their territory the terms and conditions of employment covering
certain matters, laid down in the MS by law, regulations or administrative provisions (in case
of postings in all sectors of the economy) as well as collective agreements or arbitration
awards which have been declared universally applicable (with limitation to the construction

sector’®).

3 Proposal for a DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL amending
Directive 96/71/EC of The European Parliament and of the Council of 16 December 1996 concerning the posting
of workers in the framework of the provision of services: COM(2016) 128 final [online]. In: . [cit. 2017-03-17],
Recital 10.

" Proposal for a DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL amending
Directive 96/71/EC: op. cit., p. 3-4.

S BARANCOVA, Helena: op. cit., p. 19.

76 As specified in Annex 1 of the PWD.
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The selection of specific terms and conditions of labor law which would become the
so-called “hard core” of social protection of posted workers was subject to a politically heated
debate accompanying the PWD legislative process. The final list is exhaustive and includes the

following:

(a) “maximum work periods and minimum rest periods;

(b) minimum paid annual holidays;

(c) the minimum rates of pay, including overtime rates; this point does not apply to
supplementary occupational retirement pension schemes

(d) the conditions of hiring-out of workers, in particular the supply of workers by
temporary employment undertakings;

(e) health, safety and hygiene at work;

(f) protective measures with regard to the terms and conditions of employment of
pregnant women or women who have recently given birth, of children and of young
people;

(g) equality of treatment between men and women and other provisions on non-

discrimination.”

Instead of introducing partial harmonization, the PWD prefers the method of
coordinating legal systems and simply modifies conflict of law rules which would otherwise
apply pursuant to Regulation (EC) No 593/2008 of the European Parliament and of the Council
of 17 June 2008 on the law applicable to contractual obligations (hereinafter “Rome I”), which
makes the concept of PWD quite remarkable.”” Thus, Article 3(1) can be seen as a basis for

quasi conflict of law rules.

However, even though the PWD itself doesn’t harmonize respective rules, on closer
examination it can be noted that (with the exception of minimum rates of pay) the listed

elements have been harmonized by legislative instruments, whether in parallel with the

77 HO-DAC, Marion. La directive d’exécution relative au détachement des travailleurs et le droit
international privé : une relation a approfondir. Revue de ['Union Européenne. Dalloz, 2016, 2016(595), p. 105.
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adoption of the PWD or during the years that followed.”® Particularly, (a) maximum work
periods and minimum rest periods were harmonized by Directive 2003/88/EC, concerning
certain aspects of the organization of working time (2004) repealing Directive 93/104/EC
(1996), (b) minimum paid annual holidays by Directive 2003/88/EC, concerning certain aspects
of the organization of working time (2004) repealing Directive 93/104/EC (1996), (d) conditions
of hiring-out of workers by temporary employment undertakings by the TAW Directive (2011),
(e) health, safety and hygiene at work by Directive 89/391/EEC, on the introduction of
measures to encourage improvements in the safety and health of workers at work (1992), (f)
protective measures with regard to the terms and conditions of employment of pregnant
women or women who have recently given birth, of children and of young people by Directive
92/85/EEC, on the introduction of measures to encourage improvements in the safety and
health at work of pregnant workers and workers who have recently given birth or are
breastfeeding (1994) and Directive 94/33/EC, on the protection of young people at work
(1996), and (g) equality of treatment between men and women and other provisions on non-
discrimination by Directive 2006/54/EC, on the implementation of the principle of equal,
implementing the principle of equal treatment between persons irrespective of racial or ethnic

origin.”®

The matter of minimum rates of pay remains the only area without its counterpart in
common EU standards, which alone is not surprising, considering that the determination of
salaries is a sovereign competence of MS. Catalin refers to this problem as the normative

amalgam and the “missing brick” .2°

Due to harmonization of the said elements, despite applying respective national law
pursuant to Article 3, MS will essentially apply the same standards. However, the outcome will

not necessarily be uniform, because in case of minimum harmonization, MS may maintain or

78 CATALIN, TACU (2013): op.cit., p. 145.
7% CATALIN, TACU (2012): op.cit., p. 233.
% CATALIN, TACU (2012): op.cit., p. 233.
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introduce even more protective rules under their national law as well as in collective

agreements applicable in the construction sector.

As regards the selection of specific components constituting the “hard core”, it is
unclear why some areas are included while others omitted. For instance, while Article 3(1)(f)
includes special measures with regard to the terms and conditions of employment of pregnant
women or women who have recently given birth, children and young people, no similar
protection is provided to men raising children as well as disabled persons, even though such

protective measures are well developed within the EU.8!

In comparison to the regime introduced by the Rush Portuguesa case, which enabled
MS to apply national law on undertakings from other MS without limiting such a possibility to
certain elements of labor law, the PWD may appear to be more restrictive in that it determines
an exhaustive list of areas in which the host MS’s law applies. However, it is more extensive
and favorable to host MS in that while Rush Portuguesa recognized the possibility of MS to
apply national law, the PWD imposes the obligation to apply national law to the extent that it

regulates aspects that fall within the hard-core determined in Article 3.82

Nevertheless, the application of the host MS’s law in regard to the “hard core” is
limited by the principle of more favorable working conditions. The PWD provides that “the
mandatory rules for minimum protection in force in the host country must not prevent the
application of terms and conditions of employment which are more favourable to workers” 8
The CJEU has also underlined the principle in its case law, by considering that “the level of
protection which must be guaranteed to workers posted to the territory of the host Member

State is limited, in principle, to that provided for in Article 3(1), first subparagraph, (a) to (g) of

Directive 96/71, unless, pursuant to the law or collective agreements in the Member State of

81 STEFKO, Martin. The Posted Workers Directive as the End of National Welfare Policy: A case study
in Central Europe. The Lawyer Quarterly. 2011, 2011(2), p. 80.

82 BARNARD, Catherine: op. cit., p. 371-372.

8 Recital 17 PWD. See also Article 3(7).
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origin, those workers already enjoy more favourable terms and conditions of employment as

regards the matters referred to in that provision.”%*

The advantageousness of each right is to be considered separately. Therefore, even
though the principle is both logical and legitimate, it entails practical difficulties. It requires a
comparison of national laws of various MS in regard to each component of the “hard core”
and subsequently a fragmented parallel application of the national laws. Ergo, service
providers are required to become acquainted in detail with the respective national laws,
compare individual elements of the hard core under such national laws and in regard to each
element ensure the application of the more favorable national law. Service providers can
already encounter difficulties in the very first step, as it is often challenging to retain
information regarding the host MS™ national law in a language other than the official language

of such a MS.

The problem of performing a comparison between national law of different MS can be
demonstrated on the example of maximum work periods and minimum rest periods
(corresponding to (a) of the hard core). Despite harmonization of the matter, there is no
uniform definition of working time and rest periods, which renders comparison difficult. For
instance, a break can be considered as a rest period in some MS but a working period in others.
Whether a longer unpaid rest period is more favorable than a shorter paid working time or
vice versa, is a matter of opinion. Another problem is that the materials MS upload to the
official EU website only include general information on maximum work periods or minimum
rest periods, with no mention of existing exceptions which could also influence the result of
the comparison. This is just one of the many examples of difficulties which arise from the

application of the principle of more favorable working conditions.®>

Conversely, the exhaustive nature of the list of hard core areas does not impede MS to

apply additional rules exceeding the hard core. In fact, Article 3(10) explicitly recognizes such

8 Judgment of 18 December, 2007, Laval, C-341/05, ECLI:EU:C:2007:809, paragraph 81.
85 STEFKO, Martin: op. cit., p. 80-83.
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extensive application in case of public policy provisions. Many MS understood this as being
given the general possibility to apply higher standards to national and foreign undertakings.
However, the CJEU relativized such an interpretation by ruling that MS can impose higher
standards only on service providers established in the host MS which post workers abroad
whereas any higher standards in regard to foreign undertakings are admitted only when
complying with the freedom to provide services under the EU Treaty.8¢ The CJEU has held that
Article 3(1) provides an exhaustive list and that the public policy exception in Article 3(10)
needs to be considered as a derogation from the fundamental principle of the freedom to
provide services and as such must be interpreted restrictively and cannot be determined
unilaterally by the MS.#” In doing so, the CIEU has provided a minimalist definition of the

exception within the PWD so as to maximize its liberalizing effect.®®

According to Vos, the PWD’s ,,general and unconditional obligation for Member States
to guarantee the application of local “hard core” labour conditions to the posted workers of
transnational services providers must now [i.e. following post Rush Portuguesa case law] be
read as limited and conditional, in accordance with Article 49 TEC [current Article 56 TFEU] and
its discussed interpretation by the ECJ [CJEU] [... and] the Directive’s general obligation to
impose local labour laws and regulations would now constitute a violation of Article 49 of the
TEC and therefore has to be reduced to within the boundaries authorized by the TEC [TFEU], as
determined by the ECJ [CJEU]” #° This interpretation is based on the fact that Article 56 TFEU
is hierarchically superior to the PWD and thus national legislation and practices pursuant to

the PWD have to be in conformity with this primary law provision.

In the same vein, even though, according to Lalanne, Article 57(2) TFUE*® enables host

MS to apply their national legislation to posted workers, the CJEU prohibits an automatic

8 SCHLACHTER, Monika. Posting of Workers in the EU. 2010., p. 90.

87 Judgment of 19 June 2008, Commission v Luxemburg, C-319/06, ECLI:EU:C:2008:350, paragraph 30.
Judgment of 18 December, 2007, Laval, C-341/05, ECLI:EU:C:2007:809, paragraph 81.

8 SCHUTZE, Robert: op. cit., p. 650.

8 VOS, Marc: op. cit., p. 369.

N “Without prejudice to the provisions of the Chapter relating to the right of establishment, the person
providing a service may, in order to do so, temporarily pursue his activity in the Member State where the service
is provided, under the same conditions as are imposed by that State on its own nationals.”
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application of national law to temporary activities and in light of the principle of
proportionality, it conducts systematic comparison of the national law of both the MS of origin
and host MS (not only in regard to the “hard core”, but labor law in its entirety) to verify that
the obligations imposed by the host MS are justified by the overriding reason of protecting

workers.?1

3.5 Relation of the Posting of Workers Directive to other key acts

The PWD represents a lex specialis in two manners — in regard to the general regime of the
freedom of services as well as in regard to the rules of international private law.%? As such, it
deserves examination apropos of its correlation with Rome I as well as the Directive
2006/123/EC of the European Parliament and of the Council of 12 December 2006 on services

in the internal market (hereinafter “Services Directive”).

3.5.1 Relation of the Posting of Workers Directive to Rome |

The relation between a service provider and a worker posted to the territory of another
MS is, by its nature, a situation with a foreign element. Therefore, recourse to private

international law, particularly Rome |, is inevitable.

Article 8 of Rome | consecrated to the determination of law applicable to individual
employment contracts favors the principle of choice of law by the contractual parties. In
absence of such a choice of law, the applicable law would be that of the MS where the work
is habitually carried out (or, failing that, from which the employee habitually carries out his
work), which “remains unchanged if the worker is temporarily employed in another country”.”3
The fact that the place of habitual performance of work supersedes the place to which the
worker is temporarily relocated could be considered as a parallel to principles applicable in

the domain of free movement of goods where MS must rely on mutual recognition, i.e. the

9" LALANNE, Stephane. Posting of Workers, EU Enlargement and the Globalization of Trade in
Services [article]. International Labour Review [online]. 2011, 150(Issues 3-4), 211 [cit. 2016-11-19]. ISSN
00207780, p. 242.

2 DE LA ROSA, Stéphane. La modernisation du cadre juridique du détachement et la jurisprudence
Viking-Laval. Revue de I'Union Européenne. Dalloz, 2016, 2016(596), p. 151.

% Article 8(2) Rome I.
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sufficiency of standards in another MS.%* In case of the impossibility to determine the MS in
which or from which the work is habitually carried out, then the law of the country where the
place of business through which the employee was engaged is situated. If the contract is more
closely connected with another MS than the MS pursuant to the two preceding rules, then the
law of such a MS will govern the contract.?® Hence, prior to Rome I, the law of the MS to which
the worker is posted would only apply if chosen by the contractual parties or in the absence
of choice of law if it is considered that the employment relation is most connected with the

host MS.

In order not to deprive workers of the protection that they would otherwise enjoy and
in view of the disequilibrium of the bargaining power of an employer and employee, Rome |
somewhat limits the choice of law by providing that “Such a choice of law may not, however,
have the result of depriving the employee of the protection afforded to him by provisions that
cannot be derogated from by agreement under the law that, in the absence of choice, would
have been applicable pursuant to paragraphs 2, 3 and 4 of this Article”. In other words, the
posted worker may not be deprived of protection provided by mandatory rules of the law
applicable in absence of such a choice of law, any such choice of law being invalid in this
respect.’® Such a rule ensures that the employee’s standard of protection under the law

governing his habitual contract of employment cannot be eroded.®’

Even though the list in the PWD sets out mandatory rules in regard to the situation of
posting workers, the rules cannot be understood as a simple specification of mandatory rules
of the law which would be applicable if the choice of law wasn’t made, because unlike the

PWD, Rome | essentially refers to mandatory rules of a MS other than the host MS.

However, Rome | authorizes intervention of the law of the forum (i.e. the host MS) by

stipulating that “effect may be given to the overriding mandatory provisions of the law of the

9 STEFKO, Martin: op. cit., p. 76.

% Article 8(2)(3)(4) Rome I.

% SCHLACHTER, Monika: op. cit., p. 89.
97 WATSON, Philippa: op. cit., p. 296.
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country where the obligations arising out of the contract have to be or have been performed,
in so far as those overriding mandatory provisions render the performance of the contract
unlawful.”®® This possibility is exploited by the PWD in its Article 3 which transforms the
possibility into an obligation by determining a list of areas in regard to which the law of the

host MS shall apply.

Article 34 of Rome | states that “The rule on individual employment contracts should
not prejudice the application of the overriding mandatory provisions of the country to which a
worker is posted in accordance with Directive 96/71/EC of the European Parliament and of the
Council of 16 December 1996 concerning the posting of workers in the framework of the
provision of services.” This means that the PWD prevails over Rome I, which only applies to

the matters not covered by the PWD.*°

The relation between the PWD and Rome I can thus be characterized in that the PWD
designates minimum mandatory rules (corresponding to the “hard core” in PWD’s Article 3)
for trans-border posting situations at EU level and Rome | explicitly states that it does not

interfere with the PWD.10

3.5.2 Relation of the Posting of Workers Directive to the Services Directive

The situation of posted workers was also taken into consideration in the process of
drafting the Services Directive (baptized , Bolkestein“), which aims at suppressing all obstacles
to the freedom of services. The proposal of the Services Directive was based on the principle
of the “country of origin” with a number of exceptions, including the “hard core” labor law
rules of Article 3 PWD. However, throughout the debate, attention was drawn to other key

areas such as the right to strike and layoffs, which exceeded the PWD’s “hard core”. Certain

% Article 9(2) Rome I.
% BLANPAIN, Roger: op. cit., p. 453.
100 SCHLACHTER, Monika: op. cit., p. 89.
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clarifications were attempted but the principle was eventually omitted from the directive and

thus the debate regarding the extent of exceptions to the principle became groundless.'!

Article 24 and 25 of the original draft included a provision indicating obstacles to
posting workers considered as incompatible with the good functioning of the internal market,
including registration formalities, the obligations to have a representative in the host MS and
to maintain all the social documents regarding posted workers in the host MS and
authorization procedures vis-a-vis work agencies.’®? Due to frequent abuses by national
authorities, the proposal also intended to forbid MS to impose the obligation of prior
declaration. However, this was controversial because such a prohibition would impede MS to
exercise effective control in regard to observance of national law.1%3 The European Parliament

voted the removal of the respective articles for the sake of preventing social dumping.1%4

Restrictions vis-a-vis posted workers naturally fall under the Services Directive’s
general provision prohibiting MS to condition access to the provision of services by measures
which do not observe the conditions of non-discrimination, necessity and proportionality.1®
Nevertheless, the only explicit mentions of the PWD maintained in the Services Directive are
Article 3(1)(a) which gives supremacy to the PWD should the provisions of the two directives
collide and Article 17(2) which includes matters covered by the PWD in the list of legal
derogations from the freedom to provide services within the meaning of Article 16 of the
Services Directive. Moreover, Recital 86 affirms that “this Directive should not prevent Member
States from applying terms and conditions of employment on matters other than those listed
in Article 3 (1) of Directive 96/71/EC on the grounds of public policy.” Therefore, in terms of
initial attempts to favor the freedom of services over social protection of workers, the

outcome could be regarded as rather disappointing.

10l LALANNE, Stephane: op. cit., p. 240.
102 LALANNE, Stephane: op. cit., p. 240.
103 LALANNE, Stephane: op. cit., p. 241.
104 BARANCOVA, Helena: op. cit., p. 26.
105 TOMASEK, Michal, Vladimir TYC a Jiti MALENOVSKY: op. cit., p. 222.
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4 The Enforcement Directive

This chapter is dedicated to the examination of Directive 2014/67/EU of the European
Parliament and of the Council of 15 May 2014 on the enforcement of Directive 96/71/EC
concerning the posting of workers in the framework of the provision of services and amending
Regulation (EU) No 1024/2012 on administrative cooperation through the Internal Market
Information System ( ‘the IMI Regulation’ ) (hereinafter “ED”) and its benefit in regard to

overcoming the PWD's insufficiencies, unclarities and problems arising from its application.

4.1 Genesis of the Enforcement Directive

The deadline for the PWD’s transposition was set on December 16, 1999 and a
reexamination by the European Commission was to be performed by the same date in 2001
at the latest. The European Commission carried out the reexamination in 2003 and concluded
that in a number of MS, the PWD’s transposition was either unsatisfactory or entirely absent.
Namely the vagueness of the temporariness of a posting, lack of requirements regarding the
genuine nature of a posting and inefficient cooperation between MS paved a way to
circumventions by undertakings. It became clear that a clarification of rules as well as a system
of stronger cooperation among MS was inevitable. The necessity of clarification in order to
reinforce workers” protection and preserve the freedom of services was also underlined by
the fact that by the time that the re-examination was performed, the PWD was the subject of

more than 40 prejudicial questions in interpretation.10®

4.2 Circumventions at the origin of the Enforcement Directive

Problems related to the interpretation of the PWD enabled a number of abusive
practices and circumventions. To begin with, dishonest undertakings take advantage of posted
workers” language barriers, social isolation and difficulties in obtaining information on the
level of protection to which they are entitled. Such undertakings simply do not ensure the

required level of protection, deduct excessive amounts for lodging, food and transportation

106 RAPOPORT, Cécile. L'élaboration de la nouvelle directive "détachement" : le pragmatisme juridique
au service d'une ambition sociale? Revue de I'Union Européenne. Dalloz, 2016, 2016(595), p. 76, 79.
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from wages or even declare bankruptcy without paying salaries to the posted workers, which

can leave the latter without an alternative undertaking to turn to.%”

Besides such simple forms of infringement, circumventions also include more
elaborate abusive mechanisms. The most notorious forms of such illegal practices are letter

box companies and bogus self-employment.

Letter box companies are companies established in a MS with lower social
contributions for the purpose of reducing social security costs and thus gaining a significant
competition advantage in regard to companies established in the host MS. In practice, an
existing service provider X established in MS A establishes a new company Y in MS B, without
hiring a local labor force and performing local economic activities. X's existing employees
conclude employment contracts with Y and formally become Y’s employees, even though de
facto they continue working for X and have no factual relation to Y nor the territory of MS B.
In doing so, X formally becomes a contractor and Y a service provider, the advantage for X
consisting in that the posted workers regime will apply to the workers and accordingly, X
reduces costs by benefiting of lower social security contributions, taxes and wages of another
MS. By artificially reducing its costs, X gains a competitive advantage over companies in the
host MS, which may economically motivate these to pursue the same possibility. Since the
social protection of involved posted workers is undermined without any equivalent
compensation and the practice may inspire other competitors to follow, letter box companies

results in what is referred to as the “race to the bottom” or “social dumping”.

A well-known example of letter box companies is the case of Dinotrans, a German-
Latvian agency which recruited workers from the Philippines. As third-country nationals, they
were not allowed to enter the EU. However, Latvian national law recognized the recruitment
in case of a shortage of skilled labor in international trucking as a motif legitimizing the entry

of such workers to the EU. Invoking this national disposition, the workers were recruited and

107 MASLAUSKAITE, Kristina. Posted workers in the EU: state of play and regulatory evolution. Notre
Europe — Jacques Delors Institute [online]. 2014, (107), 14 [cit. 2017-03-08].
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then instantly posted to undertakings in other MS, where they were paid as little as €2.36 per

hour.108

Another type of circumvention is bogus self-employment, which is used particularly in
the construction and road transport sectors. Since protective provisions provided for by
national law are traditionally limited to workers while self-employed persons are exempted
from such protection, individuals who de facto perform work in a relation characterized by
subordination can be compelled to feign the status of a self-employed person. Consequently,
the de facto employer isn’t obliged to observe protective provisions applicable to workers,

which permits him to reduce costs.

Current rules also enable discrimination of work agencies established in the host MS
vis-a-vis work agencies established in another MS. As already explained earlier on in this
thesis, the reason for this is that while Article 5 of the TAW Directive imposes equal treatment
of posted workers in regard to comparable directly recruited workers of the undertaking to
which they are posted, Article 3 (9) of the PWD gives MS a choice to impose the same rule to
workers posted by work agencies established in another MS. Thirteen MS have not made use
of this option; therefore, local work agencies are disadvantaged, for their wage expenses are

higher.109

A common abusive practice consisting in the circumvention of the temporary nature
of posting is successive posting. Once the duration of a posting risks being qualified as
excessive by control authorities, the service provider automatically replaces such a posted
worker by another, while posting the initial worker to a different contractor. Consequently,
certain permanent job positions are never occupied by direct, permanent Workers, but

instead filled in by various successively posted workers.1*°

108 CREMERS, Jan. Letter-box companies and abuse of the posting rules: how the primacy of economic
freedoms and weak enforcement give rise to social dumping. ETUI Policy Brief [online]. 2014(5), 4 [cit. 2017-03-
08], p. 4.

199 COMMISSION STAFF WORKING DOCUMENT - IMPACT ASSESSMENT: op. cit., p. 15-16.

110 DHERET, Claire a Andreia GHIMIS: op. cit., p. 7.
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Service providers also take advantage of the fact that the rules of the host MS only
apply to the extent that they are laid out by law or (in case of the construction sector) certain
types of collective agreements and post workers to MS in which minimum rates of pay are
covered by company level collective agreements (such as Germany), which the PWD does not
recognize in this regard. Therefore, service providers are not obliged to apply such rates to
posted workers, which leads to wage competition among local and foreign service providers

and social competition of Workers and workers posted to the same undertaking.!!

Circumventions can also consist of combinations of the above described abusive
models, thus making infringement even less transparent or impossible to identify. This can be
demonstrated on the example of a logistics company which commissioned a subcontractor
with package delivery in certain districts. Instead of carrying out the work himself, the
subcontractor commissioned three foreign workers on the basis of a civil work contract. The
workers had to establish their own business and become formally self-employed on paper,
worked excessive hours and were not paid for long months, which they had to tolerate, as the

subcontractor provided for their lodging and had other means of pressuring them.1?

4.3 Case law at the origin of the Enforcement Directive

Apart from difficulties arising in practice, the necessity of clarification by means of
revising the PWD was equally due to the evolution of case law which demonstrated the need
to strike a balance between economic and social rights. Despite its continuous affirmation of
the protection of posted workers” social rights, the CJEU considered a number of situations
invoking the protection of social rights as contrary to the freedom of the provisions of services.

Such practices included collective bargaining (Laval*'3 and Viking''4), limitation of access to

' JCARD, Julien. La notion de détachement aprés la directive n® 2014/67/UE. Revue de I'Union
Européenne. Dalloz, 2016, 2016(595), p.82.

112 yOSS, Eckhard, Michele FAIOLI, Jean-Philippe LHERNOULD a Feliciano IUDICONE. Posting of
Workers Directive - current situation and challenges: Study for the EMPL Committee [online]. 2016, , 42 [cit.
2017-03-08].

113 Judgment of 18 December, 2007, Laval, C-341/05, ECLI:EU:C:2007:8009.

114 Judgment of 11 December 2007, Viking, C-438/05, ECLI:EU:C:2007:772.
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the public market (Riiffert'?) or extensive application of the PWD’s hard core (Commission v.

Luxembourg?'®) (together referred to as the “Laval quartet”).1’

The most influential of the cases were certainly Laval and Viking, both of which were
decided in 2007. Due to the resemblance of the cases and especially the findings that can be
drawn from both of the judgments in regard to posting workers, | choose to confine myself to
elaborating the case of Laval in order to demonstrate the CJEU’s opinion in more detail and

avoid repetition.

Laval un Patneri was a company based in Latvia that posted workers to its subsidiary
in Sweden in order to perform work within the construction sector. A Swedish trade union
requested Laval to enter into a collective agreement with it and threatened to take collective
action should Laval refuse to do so. Negotiations between Laval and the Swedish trade union
were unsuccessful and so the trade union launched blockading at the construction site, while
other trade unions declared sympathy actions in regard to all services provided by Laval in
Sweden. Consequently, Laval’s posted workers had to return to Latvia and Laval brought an
action before the Swedish courts inter alia seeking a declaration that the collective action was

unlawful.

Sweden lacks a system of declaring collective agreements universally applicable and
while in principle the “hard core” of the PWD is set forth by national legislation, such is not
the case of minimum rates of pay. Trade unions have the exclusive competence to settle wage
conditions and normally these are fixed by means of collective negotiations on a case-by-case
basis.!'® Therefore, minimum rates of pay are neither fixed by legal acts nor any collective
agreement applicable erga omnes and the collective agreement that the Swedish trade union
intended to impose on Laval contained provisions which provided more favorable terms to

posted workers than the terms set forth by Swedish law, provisions setting minimum rates of

115 Judgment of 3 April 2008, Riiffert, C-346/06, ECLI:EU:C:2008:189.

116 Judgment of 19 June 2008, Commission v Luxemburg, C-319/06, ECLI:EU:C:2008:350.
7 DE LA ROSA, Stéphane : op. cit., p. 152.

118 WATSON, Philippa: op. cit., p. 297.
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pay (which were entirely absent under national legislation) and provisions related to other
matters than those covered by the PWD’s hard core. Within a preliminary proceeding, the
CJEU was to examine the permissibility of such measures and in doing so, strike a balance
between the freedom to provide services and the right to collective action seeking protection

of social rights.

The CJEU first considered that the activities of the Community [EU] should not be
reduced to an internal market free of obstacles to the free movements, but also a policy in
the social sphere and that such interests must be balanced.*®* However, the CJEU underlines
that the PWD is primarily intended to “ensure a climate of fair competition between national
undertakings and undertakings which provide services transnationally”*?° and only secondly
mentions the PWD’s aim to provide for protection of workers'?!, According to Barnard, the
Laval case demonstrates that the PWD is primarily a measure to facilitate free movement of

services and not a measure to realize a social policy objective.!??

The CJEU further acknowledged that pursuant to Article 137(5) European Commission
[Article 153(5) TFEU], the EU has no power to regulate the right to collective action, i.e. the
right to strike and lock-out. However, it added that even in domains which exclude EU
competence, MS must exercise their sovereignty in respect of EU law and therefore, the right
to collective action is relevant to the freedom to provide services and falls under the scope of
Article 49 European Commission [Article 56 TFEU].1?® Accordingly, the CJEU recognized the
right to collective action as a fundamental right which represents an integral part of general

principles of EU law, but considered it to be subject to certain restrictions.

The CJEU considered that in principle a blockading action aimed at ensuring certain

social protection is legitimate; however, in the given situation the obstacle cannot be justified

19 Judgment of 18 December, 2007, Laval, C-341/05, ECLI:EU:C:2007:809, paragraphs 104-105.
120 Judgment of 18 December, 2007, Laval, C-341/05, ECLI:EU:C:2007:809, paragraph 74.

121 Judgment of 18 December, 2007, Laval, C-341/05, ECLI:EU:C:2007:809, paragraph 75.

122 This understanding is supported by the PWD's legal basis, Articles 53 (2) and 62 TFEU.

123 Judgment of 18 December, 2007, Laval, C-341/05, ECLI:EU:C:2007:809, paragraphs 86-111.
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in regard to the specific obligations resulting from the collective agreement.'?* It held that
“the right of trade unions of a Member State to take collective action by which undertakings
established in other Member States may be forced to sign the collective agreement for the
building sector — certain terms of which depart from the legislative provisions and establish
more favourable terms and conditions of employment as regards the matters referred to in
Article 3(1), first subparagraph, (a) to (g) of Directive 96/71 and others relate to matters not
referred to in that provision — is liable to make it less attractive, or more difficult, for such
undertakings to carry out construction work in Sweden, and therefore constitutes a restriction
on the freedom to provide services within the meaning of Article 49 EC.”*?*> Therefore, Article
49 European Commission [Article 56 TFEU] and the PWD are to be interpreted as precluding a
trade union to force a foreign undertaking to conclude a collective agreement establishing
more favorable conditions than those resulting from legislative provisions.'?® The CJEU thus
based its ruling on a narrow reading of the PWD and reversed Paragraph 18 of Rush
Portuguesa in two ways — a host MS can insist on applying its law only in respect of the matters
covered by the hard core and by respecting the formal framework of national rules recognized

in the PWD.1%7

The CJEU also considered as directly discriminatory and thus contrary to EU law the
provisions of Swedish law that prohibited trade unions undertaking collective action with the
aim of having a collective agreement between other parties set aside or amended, but
subjected such a prohibition to the condition that such action must relate to terms and
conditions of employment to which the national law applies directly, thereby making it
impossible for an undertaking which posts workers to that MS and which is bound by a
collective agreement subject to the law of another MS to invoke such a prohibition vis-a-vis

Swedish trade unions.12®

124 Judgment of 18 December, 2007, Laval, C-341/05, ECLI:EU:C:2007:809, paragraphs 107-108.
125 Judgment of 18 December, 2007, Laval, C-341/05, ECLI:EU:C:2007:809, paragraph 99.

126 Judgment of 18 December, 2007, Laval, C-341/05, ECLI:EU:C:2007:809, paragraph 111.

127 BARNARD, Catherine: op. cit., p. 372.

128 Judgment of 18 December, 2007, Laval, C-341/05, ECLI:EU:C:2007:809, paragraphs 112-120.
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The case law resulting from the “Laval quartet” was criticized by a number of MS.
Sweden and Denmark decided to review national legislation as to comply with the new case
law but simultaneously preserve their traditionally autonomous collective bargaining
model.'?° Several European trade unions considered CJEU’s judgments as anti-social and

requested a revision of the PWD.

4.4 Adoption of the Enforcement Directive

After reexamining the PWD, the European Commission - instead of proposing a

revision - initially tried to overcome the deficiencies by a number of non-legal instruments.

In 2006 it published a Guidance addressed to MS in the form of a Communication,
attempting to clarify the permissible extent of administrative requirements, identifying
unacceptable practices and suggesting alternative measures which could be considered as
compatible with Article 56 TFEU (such as replacing an authorization procedure by an obligation

of declaration).

The 2006 Communication was followed by another in 2007, in which the European
Commission assessed the existing control measures, considering measures in a number of MS
as contrary to Article 56 (such as the obligation to have a representative in the host MS,
requirement of a work permit, minimum employment periods or particular types of

employment contracts).'3°

In 2008, the European Commission issued a recommendation inciting MS to enhance
administrative cooperation. The European Commission also established a committee of
experts consisting of representatives of MS as well as social partners in order to discuss the

difficulties of implementing the PWD.

129 MALMBERG, Jonas a Laurence SMAIDA. The impact of the ECJ judgments on Viking, Laval, Riiffert
and Luxembourg on the practice of collective bargaining and the effectiveness of social action. Brussels: European
Parliament, 2010, p. 7-8.

130 WATSON, Philippa : op. cit., p. 294-296.
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Finally in September 2009, it was decided that a new legal instrument would be
proposed.'3! The EC’s response to the PWD’s implementation difficulties and CJEU case law
initially consisted of two proposals —a regulation on the exercise of the right to strike in regard
to transnational activities and a directive on the enforcement of the PWD, which was to
become the ED. The European Commission decided to propose two distinctive legal
instruments due to their different subject-matter scope — while the ED would be applicable
exclusively to the provision of services, the regulation on the exercise of collective rights would

also concern the freedom of establishment.132

The purpose of the proposal of the regulation was two-fold - create a mechanism for
an informal settlement of disputes and re-iterate CJEU’s conclusions that all EU workers have
the right to industrial action in cross-border situations while recognizing, however, that the
right is not absolute and any collective action must be proportionate.33 Prior to the text,
respective national authorities would have been obliged to conduct a conciliation between
social and economic rights. Eventually the proposal was dropped for a number of reasons,
namely its legal base Article 352 TFEU requiring unanimity (which would have made adoption
unlikely), its potential breach of Article 153 TFEU (which formally excludes the right to strike
from the areas of social policy harmonization) and the nature of the intended legal instrument
(i.e. a regulation, which was considered as too intrusive). These were the primary reasons that
resulted in the historically first activation'3* of the yellow card procedure, with a total of 19
votes considering the proposal contrary to the principle of subsidiarity!3>. Accordingly, the

European Commission decided to withdraw its proposal of the regulation.

The ED, which is all that eventually resulted from the revision, addresses collective
rights only indirectly in its Article 1(3), stipulating that “this Directive shall not affect in any

way the exercise of fundamental rights as recognised in Member States and at Union level,

B RAPOPORT, Cécile : op.cit, p. 76.

132 RAPOPORT, Cécile : op. cit., p.77.

133 MASLAUSKAITE, Kristina: op.cit., p. 14.

134 RAPOPORT, Cécile : op.cit., p. 77.

135 DE LA ROSA, Stéphane : op. cit., p. 153-154.

42



including the right or freedom to strike or to take other action covered by the specific industrial
relations systems in Member States, in accordance with national law and/or practice. Nor does
it affect the right to negotiate, conclude and enforce collective agreements and to take

collective action in accordance with national law and/or practice.”

While the ED cannot be regarded as a satisfactory response to the “Laval quartet”, its

benefits can be identified elsewhere, as will be demonstrated further on.

4.5 Nature of the Enforcement Directive

The legal nature of the ED is remarkable in three ways. Firstly its nature of an
instrument enforcing the PWD, secondly due to the fact that it modifies the Regulation on
administrative cooperation through the Internal Market Information System and repealing
Commission Decision 2008/49/EC (hereinafter “IMI Regulation”), and thirdly the joined
declaration of the European Parliament, Council and European Commission, by which it is

accompanied.

As concerns its characteristic as an enforcement directive, its designation as
»enforcement” simply implies that its primary role is to reinforce the PWD and ensure its full
efficiency. Instead of replacing the PWD by a new directive (the terms of which would have
entailed a controversial discussion, MS risking to fail finding common ground), it was decided
to complement the PWD by a new directive, reinforcing the PWD, clarifying its provisions and
completing it. The method of reinforcing one legal act by the adoption of another is not rare
and is occasionally used in the domain of social policy or other fields (such as Directive 1999/95
concerning the enforcement of provisions in respect of seafarers' hours of work on board ships
calling at Community ports or Regulation 603/2013 on the establishment of 'Eurodac’ for the
comparison of fingerprints for the effective application of Regulation (EU) No 604/2013).13¢
However, the ED is unique in that it doesn’t simply complete the PWD with operational

systems such as an administrative procedure and technical tools, but it interprets the PWD’s

136 RAPOPORT, Cécile : op. cit., p. 78.
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provisions, which de facto obliges MS to interpret a previous legislative act (the PWD) in the

light of a subsequent one (the ED).

The ED’s second particularity consists in the fact that as a directive, it modifies a
regulation. Specifically, Article 22 ED modifies the Annex of the IMI Regulation, enlarging the
list of EU acts to which the electronic system of administrative cooperation (hereinafter “IM/
system”) is applicable. Even though it isn’t rare for a legislative act to modify a previous one,
usually both acts are of the same type. It is unusual for a directive to modify a regulation,
considering the different legal effects that the two types of acts produce. However, such a
construction was only logical, given the already existing IMI and its potential to reinforce the
PWD. Article 22 ED therefore produces the legal effects of a regulation, despite the fact that

the legal act of which it constitutes an integral part is a directive.

The ED’s third curiosity consists of a joint declaration of the Parliament, European
Commission and Council. Even though such declarations often accompany treaties, they are
less common in case of simple legislative acts. The declaration concerns Article 4(3)(g) on
successive postings in regard to circumventions and its purpose is to indicate an interpretation
for MS aiming for a uniform evaluation of successive posting situations, which are not always
necessarily non-genuine postings. A common interpretation laid out in a joint declaration is
less binding on MS than if incorporated directly in the ED’s body, but in practice MS remain

unlikely to disregard it.

4.6 The Enforcement Directive’s content

The ED aims at solving five essential issues: the vague definition of posting (by creating
a methodology for evaluating the true nature of posting and thus combatting circumventions),
weak protection of posted workers (by guaranteeing access to information regarding their
respective rights as well as strengthening their position in trial), poor system of administrative
cooperation (by strengthening cooperation both in the phase of preventive administrative
investigations as well as in the repressive stage - i.e. mutual recognition of sanctions), abuse

of inspections conducted by MS (by specifying permissible modalities of inspections as well as
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administrative requirements that may be imposed by national authorities) and lack of
sufficient responsibility mechanisms (by introducing the principle of solidary responsibility of

direct subcontractors).?3’

4.7 The Enforcement Directive and its substantive provisions

As explained in the previous section, one of the particularities of the ED consists in that
it completes the interpretation of the PWD’s substantive provisions. In particular, the ED
clarifies the notion of “posting” by specifying two of its elements — its temporariness and true

nature of posting.

4.7.1 Temporary nature of posting

The definition of a posted worker in Article 2(2) PWD considers ,a limited period” of
the posting as one of the essential elements. However, in none of its provisions does it set a
limit of the duration. One of the primary aims of the ED was to overcome this deficiency.
Possible solutions consisted of fixing a particular maximum duration, introducing a simple
presumption of a permanent character of mobility once the posting would exceed a certain
time limit, adding quantitative elements to the existing definition of posting, establishing
a particular rule on successive postings or harmonizing the notion with the one figuring in

Rome |.

Considering the diversity of such alternatives, the final choice of the EU legislator is
minimalistic and overcomes the problem only partially. Instead of introducing a particular
time limit of the posting or specifying the temporary nature in any other direct way, the ED
provides certain criteria that the national judge can consider in order to evaluate the
temporary character of the posting. Ergo, the ED opts for a qualitative and subjective rather
than quantitative and objective approach. In principle, the qualitative criteria are observations
from common types of circumventions in practice and should therefore enable identifying

such practices and eradicate them. The list is demonstrative and the criteria are of a simple

137 RAPOPORT, Cécile : op. cit., p. 80.
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indicative nature. National judges or administrative authorities shall make an overall

138

assessment of all factual elements which are deemed to be necessary'>® and the criteria are

not to be applied mechanically while disregarding the particularities of each individual case.

Even though certain progress of the ED in regard to specifying the temporariness of
posting is incontestable, it is not entirely satisfactory in that it enables a legally rather
uncertain ex post assessment by public authorities and doesn’t provide for an objective
preventive assessment on the part of service providers and posted workers. Moreover, the
absence of a specific rule on subsequent postings in fact continues to tolerate one of the most

wide-spread circumventions.!3°

One of the ED’s weaknesses is its insufficient alignment with other texts applicable in
the domain of posting. Unlike the PWD, the Social Security Regulation sets a maximum
duration of posting to 24 months. Even though the limit is set only for social security purposes,
the lack of a corresponding provisions in other matters regarding posted workers is often
overcome by extending the application of the 24 month rule (by way of analogy) to other areas
regarding posted workers. Accordingly, a period of posting may be taken as not to exceed 24
months unless the MS agree otherwise.'*® However, the solution is not universal and from a
legal point of view, incorrect. Harmonization of temporariness pursuant to the two texts
would be beneficent for two reasons. Firstly, it would lead to coherence of administrative
inspections. Secondly, it would enable applying the law of the same MS in case of departing
from the scope of both legislative texts. The Social Security Regulation designates lex labori
loci (i.e. the law of the MS in which the work is habitually carried out), as the applicable law in
case of a non-genuine posting situation. This is an efficient sanction for combatting all types
of abuses, and would be desirable in other matters regarding posting workers than just social

security.14

138 Article 4(1) ED.

139 ICARD, Julien : op. cit., p. 85.

140 WATSON, Philippa : op. cit., p. 286.
141 ICARD, Julien : op. cit., p. 86.
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Apart from the Social Security Regulation, the ED also has an unclear relation to Rome
I, particularly as concerns the notion of the “place in which the worker usually carries out his
work" which appears both in the PWD and Rome I. In principle, Article 8(2) and Recital 36
Rome | designate the law of the MS in which the posted worker habitually carries out his work
as the applicable law under the condition that “the worker is expected to return after the
posting”. According to Icard, it is essential that national authorities and judges apply the Rome
| definition when interpreting the PWD. In case of a posting considered as excessive pursuant
to the PWD and ED, the sanction would be the application of conflict of laws rules as
determined by Rome |, which would be that of the host MS. However, if the notion “place in
which the worker usually carries out his work” was not interpreted in line with Rome I, the
applicable law could be that of the MS of origin. Consequently, service providers would de
facto be incited to abuse posting of workers rules. Certain MS aware of this risk decided to
directly impose the application of national law (i.e. law of the host MS).}42 However, such
national measures are in fact contrary to the ED, for the latter imposes to pass by the conflict
of laws rules set forth in Rome I, despite the identity of the applicable law.'** MS which have
not adopted such rules are dependent on the CJEU which must coordinate the understanding

of the temporary nature of posting under both legislative texts.'44

4.7.2 Genuine nature of posting

The ED contributes to clearer rules and combatting circumventions by underlining the
necessary existence of a genuine link of an undertaking to the MS of origin. The ED clearly
transcends the simple mission of enforcing the PWD by introducing a new substantive
conceptual feature of a posting situation - the necessity of substantial activities performed by
the service provider in the MS of origin. Accordingly, national judges and authorities are
obliged to verify the existence of a genuine link of the service provider to the MS of origin. The
ED proceeds in a similar manner as in the case of clarifying the temporary nature of posting,

i.e. by setting forth a non-exhaustive list of indicative criteria to be taken into consideration

142 Quch as France in article L. 1262-1 Labour Code.
143 Recital 11 ED.
144 JCARD, Julien : op. cit., p. 85-86.
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by national judges and authorities when verifying the existence of the genuine link. The
criteria can be classified into three categories — criteria related to administrative implantation
(venue of the undertaking’s registered office, administration, office spaces, venue of tax
payments and social security contributions, professional license or registration with chambers
of commerce of professional bodies)!4>, employee implantation (the place where posted
workers are recruited and from which they are posted)'#®¢ and commercial implantation (the
law applicable to employment and business contracts, the place of substantial business
activity and administrative staff, the number of contracts and size of turnover realized in the
MS of origin)'#’. The introduction of this new element by the ED enables combatting certain

illegal practices such as letter box companies.

4.8 The Enforcement Directive vis-a-vis service providers

The position of service providers is affected by the ED in that Article 9 sets the
framework of obligations that MS are entitled to impose on service providers posting workers.
The Article provides a demonstrative list of permissible measures including the obligation of
notification, obligation to keep certain documents (including employment contracts, time-
sheets and pay slips) as well as provide their translation or deliver such documents to
authorities of the host MS upon request within a reasonable time after the posting, obligation
to designate a person to liaise with authorities of the host MS and obligation to designate a
contact person for the purpose of collective bargaining. Pursuant to Paragraphs 1 and 2 of the
said Article, other administrative procedures, requirements or measures would be considered
as obstacles to the freedom to provide services unless they are necessary to ensure effective
monitoring of compliance with obligations as well as justified and proportional.**® In order to
avoid excessive costs and administrative burdens for service providers, Paragraph 4 explicitly

states that all procedures must be user-friendly and conducted at a distance and if possible by

145 Article 4 (2) a) ED.

146 Article 4 (2) b) ED.

147 Article 4 (2) ¢), d), ¢) ED.

148 MICHEL, Stéphane. L'effectivité de la directive n° 2014/67/UE par le prisme de ses acteurs. Revue de
['Union Européenne. Dalloz, 2016, 2016(595), p. 91-92.
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electronic means. Furthermore, all measures adopted by MS must be communicated to the
European Commission as well as service providers, the latter being informed by means of a

single national website.

Among the aforementioned obligations, the most essential one is that of notification
to the authorities of the host MS. The notification must be made no later than at the
commencement of the posting and in a language accepted by the host MS. Service providers
must notify all information that is necessary in order to allow factual controls at the workplace,
including the identification of the service provider, the anticipated number of posted workers,
anticipated duration of the posting (as well as its beginning and end), address of the
workplace, and nature of the services justifying the posting. The obligation of notification can

by no means be replaced by an authorization procedure.'#?

4.9 The Enforcement Directive vis-a-vis member states

The ED attempts to reinforce the observance of the PWD in a complex manner, by
focusing both on the prevention of abusive practices as well as their sanctioning. Accordingly,
MS have the obligation to establish a preventive organization structure and provide for
appropriate sanctions. The system is completed by a set of new obligations aiming for more

efficient administrative cooperation between MS.

According to Article 10, MS are obliged to establish appropriate and effective
mechanisms of control. Such controls may not be systematic and should be conducted
primarily on the basis of a prior risk assessment (notwithstanding the possibility of random
checks). The risk assessment should take into account factors such as the sector of activities
in which posting workers is significant on the territory of the MS in question, performance of
large infrastructural projects, existence of long chains of subcontractors, geographic
proximity, special problems and needs of specific sectors, past record of infringement and

vulnerability of certain groups of workers.

1499 MICHEL, Stéphane : op. cit., p. 91.
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The ED does not attempt to harmonize administrative procedures and instead simply
introduces a framework of administrative controls. Consequently, practices of national
authorities will differ in each MS. The possibility of establishing a common labor inspectorate

on EU level was considered and the idea revisited, but hasn’t been pursued up to this day.

Article 6(1) provides that MS cooperate closely without unreasonable delay in order to
facilitate the application of the PWD. A general framework of administrative cooperation is
set forth in Article 197 TFEU according to which the EU may support the efforts of MS to
improve their administrative capacity to implement EU law, including actions facilitating the
exchange of information. However, institutional and procedural autonomy does not oblige MS
to proceed to administrative cooperation. The modalities of cooperation must be specified by
means of an ordinary legislative procedure. The fact that the EU is not authorized to proceed

to a harmonization of national systems explains poor progress in this regard.'*°

A system of vertical cooperation between the European Commission and national
authorities designated by MS as well as horizontal cooperation between national public
administrations authorized to oversee conditions of employment was already attempted by
Article 4 PWD. However, the impact of such a provision was limited because it consisted of a
simple incentive rather than obligation. Actual mechanisms of exchanging information among
national authorities were in fact rare.>* The ED aims at improving horizontal cooperation by
imposing a set of obligations on MS (both the host MS and MS of origin), such as the obligation
to designate competent authorities to perform functions set out in the PWD and ED®?,
obligation of host MS to perform appropriate and effective checks'>® and obligation of MS of

origin to respond to reasoned requests of host MS4,

150 COLAVITTI, Romélien. Le mécanisme de coopération administrative établi par la directive
d'exécution rélative au détachement des travailleurs. Revue de ['Union Européenne. Dalloz, 2016, 2016(595).,
p.100.

151 COLAVITTI, Romélien : op. cit., p. 99.

152 Article 14 ED. See also Article 3 & Article 10 (1) ED.

153 Article 10 (1) ED.

154 Article 6 (2) ED.
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The effect of the system of cooperation is dependent on the often limited extent of
the PWD’s substantive rules.'> De lege ferenda, a more specific and efficient exchange of
information can be envisaged, such as mutual access to national black lists indicating

undertakings which previously committed fraud in regard to posting situations.

One of the weak points of the current system of cooperation can be identified in the
delivery and status of social security certificates of posted workers. Such certificates became
“portable” pursuant to the Social Security Regulation. They enable a service provider to prove
that social security charges are paid in the MS of origin and thus exonerate him from paying
corresponding charges in the host MS. The conditions of delivery of the certificate vary
significantly in MS and in this sense it can be considered as unfortunate that Recital 12
provides that the lack of the certificate “may be an indication that the situation should not be
characterised as one of temporarily posting to a Member State other than the one in which
the worker concerned habitually works in the framework of the provision of services”. Host MS
cannot question the validity of the certificate nor the status of the posted worker to which it
relates.’®® The ED does not in any way interfere with the procedure of delivery nor the

certificates as such.

Similarly, the ED does not attempt to harmonize rules on judicial cooperation,
recognition or execution of civil and commercial decisions. This being said, even though the

ED strengthens cooperation between MS, the decisive role remains with the MS as such.>?

Articles 6, 7 and 8 establish a triad of cooperation typical for international agreements
on cooperation (particularly in the domain of judicial cooperation) based on mutual

assistance, controls and mutual monitoring, and measures reinforcing cooperation.'>8

155 COLAVITTI, Romélien : op.cit., p. 100.
156 WATSON, Philippa : op. cit., p. 291.

157 MICHEL, Stéphane : op. cit., p. 91-93.
138 COLAVITTI, Romélien : op. cit., p. 101.
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Article 6 stipulates that cooperation of MS consists in particular in replying to reasoned
requests for information from competent authorities and in carrying out checks, inspections
and investigations with respect to the situations of posting, including the investigation of any
non-compliance or abuse of applicable rules on the posting of workers, the sending and
service of documents and consultations of registers. Both the host MS and the MS of origin
are obliged to provide such information free of charge and within strict time limits (2 working

days in urgent cases and 25 in standard situations).

Article 7 clarifies the separation of powers between authorities of host MS and MS of
origin. It stipulates that the inspection of terms and conditions is the responsibility of the
authorities of the host MS; however, where necessary the MS of origin shall cooperate with
the host MS, and continue to monitor, control and take necessary supervisory or enforcement
measures in accordance with its national law, practice and administrative procedures. The
article also underlines the exclusive competence of each MS to conduct checks on its own
territory, the competence of a MS in regard to the territory of another MS limited to the right

to request cooperation.

Article 8 completes the system of cooperation by inciting MS to take accompanying
measures to support the exchange of officials responsible for administrative measures,
enforce compliance with the directive, and support associations that provide information to
posted workers. Article 8 also enables the use of EU financing instruments to support
cooperation among MS, including “the development and updating of databases or joint
websites containing general or sector-specific information concerning terms and conditions of
employment to be respected and the collection and evaluation of comprehensive data specific

to the posting process”.

Besides the described standard aspects of the system of cooperation, the ED is specific
in that it integrates the system into the IMI system, an electronic instrument introduced by
the IMI Regulation in order to enhance cooperation in the domain of legislation related to the

internal market. The IM/ system is a secured internet application accessible in all official
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languages of the EU and in all MS and enables MS to overcome technical difficulties related to
the division of powers among national authorities, diversity of administrative cultures and the
use of different languages. The IM/ system is used in the domain of administrative cooperation
within the internal market, recognition of professional qualifications, the rights of patients
receiving cross-border health care and cross-border transport. The ED extends the scope of
the IMI regulation by integrating cooperation in the domain of posting workers into the
existing list of applicable domains. Consequently, the authorities of host MS conducting

inspections should have easier access to documents administered by the MS of origin.t*°

As regards MS’ obligation to provide for sanctions pursuant to Article 20, such
sanctions have to be effective, proportional and dissuasive.'®® Following the adoption of the

ED, certain MS revised their national systems of sanctions.6!

4.10 The Enforcement Directive vis-a-vis posted workers

The protection of posted workers is enforced in that the ED imposes an information

obligation in their favor and equips them with a legal action in protection of their rights.

Recital 18 identifies difficulties in accessing information as one of the primary reasons
why respective rules are not observed by service providers.'®? In order to overcome this
weakness, Article 5 obliges MS to establish a single national website, on which they are to
make accessible all working conditions and rules (i.e. the “hard core”) imposed by national law
that apply to posted workers as well as clearly indicate which collective agreements are
applicable and to what extent (including access to the resulting terms and conditions, and, in
particular, the different minimum rates of pay and their constituent elements, method used
to calculate the remuneration due and qualifying criteria for classification in the different
wage categories). MS must indicate contact persons at the liaison office in charge of dealing

with requests for information as well as ensure free of charge access to brochures with an

139 COLAVITTI, Romélien : op. cit., p. 101.

160 See also Recitals 44 and 47.

16l MICHEL, Stéphane : op. cit., p. 91-93.

162 See also Recital 19 in regard to the accessibility and transparency of collective agreements.
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overview of respective rights (including the procedure for lodging complaints) in all official
languages of the MS as well as the most relevant languages taking into account demands of
the national labor market. Furthermore, MS must indicate the bodies and authorities to which
workers and undertakings can turn for general information on national law and practices
applicable to them concerning their rights and obligations. Both obligations enable posted
workers to be informed on the “hard core” of applicable national rules (regardless of whether
they result from legal acts or collective agreements), which is a prerequisite for the second

manner in which the ED enforces the position of posted workers - a legal action.

Article 11(1) stipulates that MS are obliged to put in place effective mechanisms to
lodge complaints and the right to institute judicial or administrative proceedings also on the
territory of the host MS, even once the posting has ended. The provision appears to establish
alternative jurisdiction in favor of the host MS’ judge, but the possibility is not new, as it was
already recognized by Article 6 PWD.1®3 It goes without saying that this has no impact on the
legal regime applicable to the posting situation and the judge will therefore be bound by the
lex contractus pursuant to the rules set forth in Rome | in combination with the PWD. The
provision cannot be considered as a simple conflict of jurisdiction rule in that it also provides
posted workers with a legal action to enforce their rights - a legal tool which was not
necessarily automatic in MS nor accessible to the same extent. The ED uses substantial rules
of international private law to lay down the framework of such a legal action. As far as the
material scope of the legal action is concerned, the title of Article 11 refers to “back-
payments”, but more generally, Paragraph 1 mentions “any loss or damage as a result of
failure to apply the applicable rules”. Other aspects of the legal action are to be determined

by national law.16*

163 Both articles modify jurisdictions rules set forth in Article 21 of Regulation 1215/2012 on jurisdiction

and the recognition and enforcement of judgments in civil and commercial matters, according to which an
employer domiciled in a MS may be sued before the courts of the MS where he is domiciled, the courts of the
place where the employee habitually carries out his work or if the employee does not or did not habitually carry
out his work in any one country, in the courts for the place where the business which engaged the employee is or
was situated.

164 HO-DAC, Marion : op. cit., p. 107-108.
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In view of the delicate situation of posted workers who file any such demand,
Paragraph 5 stipulates that in such situations posted workers shall be protected from any

unfavorable treatment by their employers.

The framework of the law suit is extensive in that the right to engage in any such
proceeding is consecrated not only to posted workers, but also to trade unions and other third
parties such as associations, organizations and other legal entities with a legitimate interest in
ensuring that the respective rules are observed. Such entities may file the law suit on behalf

of or in support of the posted worker or their employer and with their approval.'®®

4.11 Introduction of (limited) liability in subcontracting chains

The ED also reinforces the protection of posted workers by equipping them with an
action of direct payment vis-a-vis their employer’s contractor, thus recognizing the concept of
subcontracting liability. However, in comparison to the law suit that the posted worker can
file against his employer, the possibility is considerably limited. The posted worker’s possibility
to invoke the responsibility of an undertaking in a subcontracting chain other than his
employer is subject to three limits - the construction sector'®®, the direct contractor of the
posted worker’s employer and the matters of minimum rates of pay. In all other cases, a law
suit may only be filed against the posted worker’s employer and thus the contractor in the
host MS can benefit of circumventions without risking that posted workers could bring an

action against him.

Solidary responsibility can therefore easily be overcome by the creation of a more

elaborate structure of subcontractors.16’

Subcontracting chains increase the risk of deterioration of posted workers” working
conditions, because the multiplication of involved undertakings decreases the transparency

of responsibilities. The problem was identified prior to the adoption of the PWD, but the PWD

165 Article 11(3) ED.
166 As explained further on, this limit applies only if national law doesn’t provide otherwise.
167 MICHEL, Stéphane : op. cit., p. 94-96.
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did not address the issue in any way. In the judgment of Wolff&Muller the CJEU validated the
German system of solidary responsibility vis-a-vis service providers established in other MS.
The judgment served as an inspiration to the European Parliament, which drew attention to
the problem of sub-contracting liability in its resolution regarding the PWD’s implementation
and invited the European Commission to initiate rules introducing the concept of solidary
responsibility at EU level. However, since national rules regarding the matter were very
diverse, the European Commission considered that only few aspects of the liability could

potentially be subject to a European solution.!6®

Accordingly, the ED imposes liability only vis-a-vis the direct contractor (which permits
elaborate sub-contracting chains to remain unaffected), exclusively in respect to any
outstanding net remuneration corresponding to the minimum rates of pay and/or
contributions covered by Article 3 PWD and only in regard to the construction sector (as laid
out in the Annex of the PWD). Limitation to the construction sector owes to the fact that the
phenomenon is particularly widespread in this specific sector. However, it is also relatively
common in other economic sectors such as transport, tourism or the cleaning industry.'%® In
regard to such sectors, the ED simply recognizes the possibility of MS to adopt rules imposing
the liability of direct contractors to the same extent as in the construction sector (under the
standard conditions of non-discrimination and proportionality). Considering that the
possibility was already acknowledged in Wolff&Miiller, the contribution of the ED in this
regard is de facto reduced to its explicit recognition in a legislative text. In fact, the recognition
of the possibility seems to be more extensive in Wolff&Miiiller in that it recognizes the liability
of not only direct contractors by considering that “Article 56 TFEU does not preclude [..] a

national system whereby, when subcontracting the conduct of building work to another

168 JAOUEN, Magali. La responsabilité solidaire en matiére de sous-traitance dans la nouvelle directive

"détachement" : un progrés en demi-teinte. Revue de I'Union Européenne. Dalloz, 2016, 2016(596), p. 166-167.
19 JORENS, Yves, Saskia PETERS a Mijke HOUWERZIJL. Study on the protection of workers' rights
in subcontracting processes in the European Union. 2012, p. 5.
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undertaking, a building contractor becomes liable [...] for the obligation on that undertaking

or that undertaking’s subcontractors to pay the minimum wage to a worker [...].”17°

As far as the conflict of liability is concerned, direct contractors can be held liable either
in addition to or in place of the employer. Contrary to general understanding, the contractor’s
liability does not necessarily have to be solidary. As an alternative to solidary responsibility,
MS may choose joint responsibility in the case of which the contractor would be held
responsible together with the employer. Accordingly, the value of the posted worker’s claim
would be divided among the two and the posted worker would have to enforce his claim vis-
a-vis each one to the limit of their respective share, which would be unfavorable should either
one of the two be insolvable. Therefore, Article 12 in fact entails the risk of aggravating the

situation of a posted worker and the possibility to enforce his rights.'”*

The system of solidary responsibility established by Article 20 also entails a preventive
mechanism consisting of MS’ possibility to exonerate the direct contractor provided that the

contractor has undertaken due diligence obligations.”2

The ED recognizes the possibility of MS to provide for more stringent liability rules'’3,
but appears to exclude the possibility of extending any such rule to entities beyond the direct
contractor.'’4 On the other hand, it seems that under the condition of conformity with EU law,
MS may adopt rules engaging the liability in regard to other hard core rules than just the
minimum rates of pay. It is up to the CJEU to verify that such facultative systems of more
stringent liability rules are non-discriminatory and proportional. In view of the limited
harmonization and despite divergences in national systems, the CJEU should perform rather

strict control of proportionality in regard to the protection of posted workers.'’> For instance,

170 Judgment of 12 October 2004, Wolff & Miiller, C-60/03, ECLI:EU:C:2004:610, Ruling.
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172 The mere possibility pursuant to the wording of Article 12(5) is conceived as an incitation in Recital
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in Commission v. Belgium'”, the CIEU considered as disproportional the Belgium system,
reasoning that it could have imposed a less restrictive measure permitting contractors to be
exonerated from solidary responsibility provided that they accomplished certain formalities

in order to verify the fiscal situation of service providers with which they conclude contracts.

It can be concluded that by limiting sub-contracting liability to direct contractors, the
construction sector and matters of remuneration, the system set forth by the ED provides too
wide of a leeway to MS and de facto continues to tolerate circumventions consisting in the
multiplication of actors in subcontracting chains. Furthermore, the system is incoherent with
EU law in that Directive 2009/52/EC providing for minimum standards on sanctions and
measures against employers of illegally staying third-country nationals imposes solidary
responsibility vis-a-vis all undertakings involved in a subcontracting chain. Finally, Paragraph
7, which stipulates that MS are to communicate all adopted relevant measures to the
European Commission (a typical aspect of coordination), demonstrates the hybrid nature of
the system of sub-contracting liability, which is not strictly based on harmonization. Due to
significant divergences in national law, control performed by the European Commission as

well as the CJEU remain crucial.'’”
5 Persisting challenges and current revision of legal framework

5.1 The Enforcement Directive’s impact assessment

The ED’s transposition deadline elapsed on June 18, 2016 and an impact assessment
was to be carried out by the same date in 2019. The European Commission finalized the

assessment on March 3, 2016.

In the impact assessment, the European Commission recognizes the ED’s positive
impact on administrative cooperation, better access to information and effective sanctioning

of frauds and circumventions related to posting workers.1’® On the other hand, it identifies

176 Judgment of 9 November 2006, Commission v Belgium, C-433/04, CLI:EU:C:2006:702
177 JAOUEN, Magali : op. cit., p. 169-170.
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the following problems: differentiated wage rules, social dumping and the fact that not all MS
have systems of declaring collective agreements universally applicable, unfair competition,
deteriorated acceptance of posting and legal uncertainty resulting from the lack of clarity of
the temporary nature of posting as well as the elements which are covered by minimum rates
of pay, inconsistency between EU legislation, and incentives for companies to replace locally

hired workers with foreign service providers.
Differentiated wage rules are attributable to three factors.

Firstly, the fact that minimum rates of pay are defined by law or collective agreements
which have been declared universally applicable. In case a MS lacks such a system of declaring
collective agreements in line with Article 3 (8) PWD, only the statutory minimum wage applies

to posted workers, which creates a wage gap between posted workers and local workers.

Secondly, the constitutive elements of minimum rates of pay vary significantly MS by
MS. The CJEU has clarified the notion of minimum rates of pay in a number of judgments. For
instance, in Commission v. Germany, the CJEU held that allowances and supplements which
are not defined as being constituent elements of the minimum wage by the legislation or
national practice of the host MS cannot be considered as part of minimum rates of pay, by
reasoning that if an employer requires a worker to carry out additional work or to work under
particular conditions, compensation provided for such an additional service cannot be taken
into account for the purpose of calculating the minimum wage. Only elements which do not
alter the relationship between the service provided by the worker and the consideration that
he receives in return can be considered as components of minimum rates of pay.}”®
Accordingly, in Isbir the CJEU recognized that contributions towards savings, the construction
or acquisition of a residence or capital life insurance could be considered as elements of

minimum rates of pay, with the reserve that it is for the national court to verify that the

relationship between the service and received consideration is not altered.’® In Sidhkéalojen

17 Judgment of 14 April 2005, Commission v Germany, C-341/02, ECLI:EU:C:2005:220,
paragraphs 39-40.
180 Judgment of 7 November 2013, Ishir, C-522/12, ECLI:EU:C:2013:711, paragraph 46.
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ammattiliitto ry, the CJEU ruled that the minimum rates of pay which a host MS can require
to be paid to posted workers include compensation for daily travelling time, daily allowance
and holiday pay. In the same case, it held that coverage of accommodation costs cannot be
considered as an element of minimum wage.'8! Despite these clarifications in case law,
incertitude persists and the term minimum rates of pay is often incorrectly associated with

the notion of minimum wage.

The third problem is related to the specific legal situation in Denmark and Sweden,
which lack statutory provisions on minimum wage, general collective agreements set basic
wage floors in only some relevant exposed sectors and company level agreements rarely

involve transnational service providers.

The European Commission also criticized the fact that the ED imposes uniform rules,
which are not a suitable solution to certain posting situations. In particular, the rules are not
convenient for postings within subcontracting chains, as the ED determined who can be held
liable for wage payment, but fails to address the question of what wage a posted worker in a
subcontracting chain is entitled to. Nor are the rules adequate for temporary agency workers,
as these are exposed to the risk of different treatment in regard to agency workers recruited
directly in the host MS, due to which temporary agencies established in the host MS face

unfair competition.

The lack of specification of the temporary nature of posting was criticized due to its
inconsistency with the Social Security Directive, due to which once the period of posting
exceeds the duration of 24 months, posted workers are integrated into the social security
system of the host MS but continue paying income taxes in their home country. Workers
posted on a long-term basis do not benefit of the principle of equal treatment with local

workers, even though they are de facto integrated into the local labor market, and domestic

181 Judgment of 12 February 2015, Sihkéalojen ammattiliitto, C-396/13, ECLI:EU:C:2015:86, paragraphs
52,57, 58, 69, 70.
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companies face unfair competition due to higher costs resulting from the respect of higher

labor law standards.

The European Commission also draws attention to the risk of Article 5(4)(b) ICT
Directive which provides that third country nationals must be given a remuneration "not less
favorable than the remuneration granted to nationals of the Member State where the work is
carried out occupying comparable positions". The aforementioned provision could lead to
distortion of competition between companies having or not having subsidiaries within the EU

and a difference of treatment between EU citizens and third-country nationals.

The European Commission acknowledged the positive role of the CJEU in regard to
clarifying certain provisions of the PWD and ED (namely concerning minimum rates of pay),
thus contributing to more legal certainty, but underlined the necessity of legislative
intervention, as the role of the CJEU is limited to clarification of existing provisions and is

unpredictable in that it depends on the number and nature of cases brought before the CJEU.

5.2 Revision of the Posting of Workers Directive

On March 8, 2016, the European Commission presented its proposal for the revision
of the PWD, doing so before the lapse of the ED’s implementation deadline and without prior
consultation of social partners. This was criticized by the Parliament Chambers of 11 MS which

activated the yellow card procedure.8?

The initiative is based on the aim to facilitate the cross-border provision of services (by
improving clarity and transparency of rules as well as consistency between EU legislative acts),
ensure a level-playing field between local service providers and service providers from other

MS (by diverting competition away from wage costs and working conditions, but not

182 BROUGHTON, Andrea. EU-Level: Posted workers proposal gets 'yellow card’ from Member
States [online]. 2016 [cit. 2017-06-08].
VINCENTI, Daniela. Posted workers revision gets off to shaky start [online]. 2016 [cit. 2017-06-08].

61



interfering with other differences such as taxes, social security, access to loans, etc.) and

provide sufficient protection to posted workers.

At the time of the finalization of this thesis, the legislative procedure is at the stage of
deliberations held within the Council and its preparatory bodies and within the Committee on
Employment and Social Affairs of the European Parliament.83 Since the legislative procedure
is still at an early phase, the initial proposal is likely to be modified by the abundance of
proposed amendments, which is why | will limit myself to the key proposed changes that are

most debated among MS and within the EP.

First of all, the proposal attempts to eliminate doubts concerning the understanding of
the limited nature of posting by introducing a rule according to which once the duration of the
posting exceeds 24 months, the host MS shall be deemed to be the country in which the
posted worker habitually carries out his work. The consequences of such a provision are set
by Rome | and are such, that not only will the law of the host MS govern the individual
employment contract in case of absence of choice of law, but even in case a lex contractus is
stipulated by the parties to the employment contract, such law shall be superseded by the law
of the host MS to the extent that imperative norms are concerned. Moreover, in order to
combat circumventions in the form of successive postings, the proposal imposes an additional
rule according to which in case of replacement of posted workers performing the same task
at the same place, the cumulative duration of the posting periods concerned shall be taken

into account, with regard to workers that are posted for at least six months.8*

Secondly, the proposal strives for improving remuneration conditions of posted
workers by replacing “minimum rates of pay” in the “hard core” of the PWD by “remuneration,
including overtime rate”. It specifies that “For the purpose of this Directive, remuneration
means all the elements of remuneration rendered mandatory by national law, regulation or

administrative provision, collective agreements or arbitration awards which have been

133 Amendments were tabled and a vote scheduled for July 12, 2017.
184 Article 1(1) Proposal for a DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE
COUNCIL amending Directive 96/71/EC: op. cit.
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declared universally applicable and/or, in the absence of a system for declaring collective
agreements or arbitration awards to be of universal application, other collective agreements
or arbitration awards within the meaning of paragraph 8 second subparagraph, in the Member
State to whose territory the worker is posted.” Low-waged MS are strongly opposed to this
extensive modification, as they consider it to interfere with the sovereign power of MS to
determine wages and other matters regarding remuneration vis-a-vis employees on their
labor market. Moreover, these MS fear that rather than achieving salary convergence, the
proposed rule would discriminate against national service providers, which would be deprived

of their greatest competition advantage, lower wage expenses.'®>

Thirdly, in regard to liability in subcontracting chains, the European Commission
proposes that if service providers established in the territory of a MS are obliged to
subcontract only to service providers that guarantee certain terms and conditions of
employment covering remuneration, the MS may provide that such undertakings will be under
the same obligation regarding subcontracts with service providers from other MS (or other
undertakings within the meaning of Article 1 PWD). The terms and conditions of remuneration
which can be imposed may result not only from national law or universally applicable

collective agreement, but also other collective agreements.8°

Fourthly, the proposal introduces stricter rules in regard to workers posted by work
agencies established in other MS than the host MS. Such posted workers would be entitled to
equal terms and conditions vis-a-vis the workers of the undertaking to which they are posted.
Currently, prior to the TAW Directive, this only applies to workers posted by work agencies

established in the same MS as the undertaking to which the worker is posted and it is up to

185 Article 1 (2) Proposal for a DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE
COUNCIL amending Directive 96/71/EC: op. cit.

186 Article 1 (2)b Proposal for a DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE
COUNCIL amending Directive 96/71/EC: op. cit.
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each MS to decide whether or not the right to equal treatment shall apply also in case of

workers posted by work agencies established in another MS.8’

Lastly, the proposal extends the possibility to apply universal collective agreements to
all sectors. Therefore, the possibility to invoke collective agreements of the host MS would no

longer be limited to the construction sector.

6 Conclusion

This thesis demonstrates the complexity of the posted workers phenomenon, both in

regard to its legal regulation as well as the number of interests and values that are concerned.

In order to comprehend the legal status of posted workers, one must turn to a number
of legislative acts, namely the PWD, ED and Rome I. Rules of private international law in Rome
I determine the MS of which the law shall govern a worker’s individual employment contract.
The specificity of posted workers in contrast to Workers consists in the temporal nature of
their mobility, the fact that they do not enter the labor market of another MS and that they
were conceived as a tool intended to facilitate the freedom to provide services. For these
reasons, posted workers do not enjoy the same level of protection as Workers, particularly
the freedom of movement and right to equal treatment. However, since posted workers are
vulnerable, the PWD interferes with a “hard core” of aspects of labor law, in regard to which
posted workers are entitled to rights provided for by the rules of the host MS. The CIEU is also
active in regard to posting workers and contributes by clarifying uncertain terms and by
limiting restrictions imposed on the freedom to provide services. Nevertheless, it developed
a theory of overriding reasons of public interest which under particular circumstances allows
the law or practices of host MS to supersede the principle of country of origin which would

otherwise apply beyond the scope of the PWD’s “hard core”.

187 Article 1 (2) ¢ of Proposal for a DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE
COUNCIL amending Directive 96/71/EC: op. cit.
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The legal regulation of posted workers is controversial and is bound to remain so,
regardless of the direction it will pursue following the current revision or on the occasion of
upcoming revisions in the more distant future. The matter is considerably ideologized due to
conflicting interests of the freedom to provide services (striving for minimum intervention of
the host MS) and protection of social rights of posted workers (aiming for maximum
intervention of the host MS) as well as interests of high-waged MS (invoking principles such
as fair competition between companies and the prevention of social dumping) and low-waged
MS (invoking the freedom to provide services and suppression of all restrictions). The
approach of each MS and individual stake holders is naturally determined by their economic
position that they find themselves in and which they automatically advocate. The influence of
the position of particular MS is also apparent in the works of many authors who publish studies
regarding posted workers. Therefore, distinguishing between facts and biased points of view
was sometimes a challenge when collecting resources for my thesis. These colliding views is
the reason why there is no universally correct answer to the extent and manner in which
posting workers should be regulated, why the topic is particularly sensitive and reaching a
consensus challenging. Since the interests at stake are in essence conflicting, one must accept
that there is no optimal solution that could satisfy all stakeholders and a reasonable balance

must simply be struck between the conflicting interests.

However, common ground can be found between the MS as to some problematic
aspects which should be solved. Development in recent years has already managed to at least
partially overcome the greatest issues, such as lack of sufficient access to information by
posted workers, weak mechanisms of enforcing posted workers’ rights, poor cooperation
among MS which enabled widespread abusive practices or inefficient controls and certain

vague terms such as the temporary nature of posting.

Accordingly, the ED reinforced administrative cooperation (by integrating posted
workers into the IMI system, imposing the obligation of cooperation among MS and laying out
the basic principles of such cooperation or inciting MS to cooperate more closely by
encouraging the exchange of personnel), clarified inspection powers, imposed new
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information obligations on MS, provided posted workers with a guarantee of recourse to
national courts, and introduced a number of measures limiting abuses (such as imposing
partial liability in subcontracting chains or clarifying the temporary and true nature of posting).
The CJEU has also intervened with a number of judgments in which it clarifies certain terms
(such as minimum rates of pay) and determines the extent to which host MS can invoke their

rules beyond the scope of the hard core.

However, some issues have only been reduced (non-transparent subcontracting
chains), some terms only partially clarified (evaluation of the temporary nature of posting)
and a number of problems have not yet been addressed (consecutive postings, the difference
of treatment between workers posted by work agencies locally and those from another MS).
Many issues are also due to insufficient articulation of the PWD and ED with other acts, such
as the TAW Directive or Rome I. It is also difficult to strive for greater improvements without
sufficiently relevant data and effective controls. Therefore, certain unclarities and problems

surrounding the phenomenon persist.

Besides the intended modifications in the current proposal for revision, other changes
may be envisaged, such as the extension of the “hard core” beyond the currently included
matters. For instance, if the protection of women who have recently given birth is ensured,
protection of fathers caring after children in place of mothers should also be guaranteed.
Within the deliberations in the Council, the French delegation also proposed the inclusion of

safety and hygiene of accommodation.

Certain sectors could also be excluded from the scope of the PWD and subsequently
possibly become subject to sector specific legislation. Recently, the European Commission
already proposed specific rules for the road transport sector within its initiative “Europe on
the move” presented on May 31, 2017. Based on the proposal, remuneration prior to the
legislation of the host MS would only be applicable on a driver works at least three days a
month in a MS with higher remuneration rates. Furthermore, the obligation for the truck

company to have a contact point in each MS where the posting takes place would also be
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canceled.’®® However, other sectors are also particularly sensitive, including the music
performance or science. Excessive rules could limit exchange in these often key areas of
cooperation. Moreover, other exceptions in the form of very short-term postings could be
established. Such postings would be either entirely exempted from the legal framework or

only subject to its partial application.

The Council also proposes a compromise between the current remuneration rules and
those proposed by the European Commission. The compromise consists of a “dual system” of
remuneration, according to which workers posted for a period shorter than 24 months would
be remunerated in line with current rules (i.e. minimum rates of pay), while workers posted
for a longer period would be remunerated according to the newly proposed rules

(remuneration in its entirety).

The recommended length of this thesis and the ongoing status of the revision proposal
are not in favor of an in-depth analysis of the legal framework in preparation. However, this

aspect certainly deserves more attention in a separate future study.

The currently ongoing revision is likely to bring clarification, but due to conflicting
interests, it is uncertain whether significant changes will be achieved and at what cost. The
heated debates within the Council as well as the Committee on Employment and Social Affairs
testify to the fact that posting workers triggers a number of controversial questions without

clear answers.

To what extent should posted workers be protected and be entitled to equal treatment
in regard to Workers in the host MS? As noble as the aim sounds, increasing protection entails
excessive costs and administrative burdens on the part of service providers, which could
render the provision of services through employees unattractive. Service providers would

possibly even have to dismiss such employees and abandon the concept of posted workers,

188 Europe on the Move: Commission takes action for clean, competitive and connected mobility [online].

[cit. 2017-06-08].
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instead hiring local labor or entirely seizing their activities in other MS. Excessive protection

could therefore produce opposite effects.

To what extent should rules on remuneration of the host MS apply to posted workers?
As much as the principle of same work for same pay may appear fair, it collides with national
sovereignty to determine wages as well as spontaneous market based wage convergence.
Different wages are one of the elements of free competition on the internal market. Service
providers from lower-waged MS may have a competitive advantage vis-a-vis service providers
from higher-waged MS thanks to lower labor costs, but these are balanced by higher costs

linked to posted workers” accommodation, transportation or meals.

These are just a couple of the many questions showing that all potential modifications
can be assessed from two different points of view. Either way, excessive regulation could lead
to the abandonment of the posting workers phenomenon, which would become more of a
burden for service providers than a tool to facilitate cross-border provision of services.
Consequently, the main initial purpose of regulating the phenomenon would be
compromised. Moreover, the seizure in posting workers could lead to lead to serious
disturbances on the internal market in regard to sectors particularly dependent on the tool
(namely the construction sector). Therefore, the phenomenon of posting workers is

condemned to a constant balancing of involved interests.

68



Master’s thesis summary in Czech / Teze diplomové prace v ¢estiné

Vysilani pracovnikl v ramci EU je komplexni fenomén, ktery se oproti vyslani
v narodnim meéfitku vyznacduje stfetem mezi protichGdnymi zajmy Clenskych statl s vyssi
sluzeb a ochranou pracovnikd, jakoz i faktem, Ze vysilani fakticky souvisi s mobilitou
pracovnikd i poskytovatell sluzeb. Vysilani pracovnikl v rdmci EU je potfeba analyzovat z
pohledu tti pravnich odvétvi —unijniho prava, mezinarodniho prava soukromého a pracovniho

prava.

Dle nejaktudlnéjsich dat z roku 2014 dosahoval v daném roce pocet vyslanych
pracovnikd 1.92 milion(, coZ predstavuje az 44.4% narGst oproti roku 2010. V nadchazejicich
letech Ize oCekavat pokracovani tohoto trendu. Vysilani pracovnik( je obzvlasté vyuzivano ve
stavebnim prlimyslu, ale vyskytuje se i v jinych sektorech véetné odvétvi s vyssi kvalifikaci, jako

jsou napt. financni sluzby.

Cilem této prace je predstavit koncept vysilani pracovnikl komplexné, tj. nejen
z pohledu platného prava, ale i mozného vyvoje, a soucasné v kontextu jinych souvisejicich
legislativnich aktl. Zamérem je i poukdzat na nékteré praktické problémy a legislativni snahu

o jejich reseni.

Klicovymi predpisy sekundarniho prava jsou Smérnice Evropského parlamentu a Rady
96/71/ES ze dne 16. prosince 1996 o vysilani pracovnik(l v rdmci poskytovani sluzeb (dale jen
,Smérnice o vysilani“), Smérnice Evropského parlamentu a Rady 2014/67/EU ze dne 15.
kvétna 2014 o prosazovani smérnice 96/71/ES o vysilani pracovnikd v ramci poskytovani
sluZeb a 0 zméné nafizeni (EU) ¢. 1024/2012 o spravni spolupraci prostfednictvim systému pro
vyménu informaci o vnitfnim trhu (dale jen ,Smérnice o prosazovani“). Do Upravy vsak
zasahuji i Nafizeni Evropského parlamentu a Rady (ES) ¢. 593/2008 ze dne 17. ¢ervna 2008

o pravu rozhodném pro smluvni zdvazkové vztahy (déle jen ,Rim 1), Smérnice Evropského



parlamentu a Rady 2006/123/ES ze dne 12. prosince 2006 o sluzbach na vnitfnim trhu (dale
jen ,,Smérnice o sluzbach”), Smérnice Evropského parlamentu a Rady 2008/104/ES ze dne
19. listopadu 2008 o agenturnim zaméstndvani (dale jen ,Smérnice o agenturnim
zaméstnavani“) a Nafizeni Evropského parlamentu a Rady (ES) ¢. 883/2004 ze dne 29. dubna
2004 o koordinaci systém socidlniho zabezpeceni (dale jen ,,Nafizeni o koordinaci®). Pravnim
zakladem Smérnice o vysilani jsou ¢lanky 53(1) a 62 SFEU souvisejici se svobodou poskytovani
sluzeb a svobodou usazovani. Z uvedeného vyplyva, Ze prdvni rezim vysilani pracovnik( se

odviji od svobody poskytovani sluzeb, nikoliv od volného pohybu pracovnik(.

Vyslani pracovnici nepozivaji téZe ochrany jako pracovnici ve smyslu ¢lanku 45 SFEU,
zejména svobody pohybu a prava na rovné zachazeni. Na rozdil od takovych pracovnik(
zUstavaji zaméstnani v ¢lenském staté plvodu a v hostitelském staté vykonavaji jen docasné
prace - nevstupuji tedy na trh prace jiného clenského statu. Vyslani pracovnici pfedstavuji
soucdast vybaveni, kterym poskytovatel sluZzeb disponuje, a ktery je potfebny k tomu, aby
svobodu poskytovani sluzeb realizoval. Omezovani mobility wvyslanych pracovnikl je
prekazkou svobody poskytovani sluzeb, a proto neni hostitelsky stat oprdvnén vyZadovat
pracovni povoleni vyslaného pracovnika, a to ani u pfislusnikd tfetich statli. Vazanost rezimu
vysilani pracovnik( na svobodu poskytovani sluzeb je tedy nezbytna pro zachovani klicovych

principl vnitfniho trhu.

Vyslané pracovniky je potieba odlisit i od poskytovatell sluzeb. Toto rozliSeni je v praxi
Casto sloZité, nebot vzrastajici flexibilitou forem zaméstndavani, vyuZivanim subdodavatelskych
fetézcd a jinymi faktory se rozdily stiraji. Voditka pro urceni rozliSovacich znak(l mezi
pracovnikem a poskytovatelem sluzeb Ize nalézt v judikatufe Soudniho dvora EU (dale jen
,SDEU“). V pfipadu Lawrie-Blum definoval SDEU pracovnika jako osobu, ktera po urcitou dobu
vykonava ve prospéch jiné osoby a pod jejim vedenim ¢innosti, za které protihodnotou pobird
odménu. Klicovym znakem je tedy vztah subordinace. V pfipadu Meeusen SDEU stanovil, Ze
existenci takového vztahu ovéruji narodni soudy. Nasledné v pripadu Allonby SDEU vytvofril

evropsky koncept posuzovéani vztahu subordinace, kdyZz stanovil, Ze ovérovani existence



takového vztahu musi byt provadéno individualné se zretelem ke vSem faktorim a

okolnostem daného pfipadu.

SDEU ve své judikature vymezil i pojem vyslaného pracovnika vici obecnému
pracovnikovi ve smyslu €l. 45 TFEU. V rozsudku Rush Portuguesa stanovil, Ze vyslani pracovnici
se po dokonceni sluzeb vraci do statu plvodu a neziskdvaji tak pfistup na trh prace
hostitelského statu. Soucasné usoudil, Ze ustanoveni SFEU o poskytovani sluzeb zakazuji, aby
hostitelsky stat omezoval vstup zaméstnanc( poskytovatele sluzeb, jenz na Uzemi dotyéného
Clenského statu poskytuje sluzby. Zaroven vsak SDEU uznal, Ze komunitarni pravo nebrani
Clenskym statim v uplatiovani svého prdva i vici docasné vyslanym pracovnikim, ¢imz
fakticky a zrejmé nechténé vynal aplikaci narodniho pracovniho prava ze zédkazu prekazek vici
svobodnému poskytovani sluzeb. Tato judikatura vyvolala dvé reakce - zmirnéni nepodminéné

moznosti aplikace ndrodniho prava v naslednych rozsudcich a pfijeti Smérnice o vysilani.

Béhem ndsledujicich let se ustalila judikatura, dle které svoboda poskytovani sluzeb
vyZaduje potlaceni nejen diskriminaCnich opatfeni, ale i takovych opatfeni, které jsou
zpUsobilé znemoznit, ztizit nebo jinak ucinit méné atraktivnim poskytovani sluzeb
poskytovatelim sluzeb usazenych v jinach ¢lenskach statech. Ze stejné judikatury se vyvinula
teorie naléhavych (mandatornich) pozadavkd z divodu ochrany vefejného zajmu, dle které
predstavuji vyjimku ze zakazu takové prekazky, které ospravedlfiuje vefejny zajem, jenz neni
zajistén pravidly ¢lenského statu, ve kterém je poskytovatel usazen, omezeni je vhodné
k dosazeni takového zajmu a zaroven potrebné (tj. cile nelze dosdhnout mirnéjsi prekazkou) a

prekazka je uplatiovana nediskrimina¢nim zplsobem.

SDEU tuto obecnou doktrinu pro oblast poskytovani sluzeb v fadé rozsudki
interpretoval ve vztahu k moznosti ¢lenskych statl aplikovat svou narodni pravni Upravu.
V téchto rozsudcich jako divody verejného zdjmu SDEU pripousti v zdsadé spolecenské, nikoliv
vSak ekonomické zajmy (jako jsou ochrana domaci vyroby Ci snizovani nezaméstnanosti) ani
administrativni, ledaze by takové zajmy byly nezbytné k zajisténi potfebné ochrany pracovniki

Ci efektivni kontroly jejiho dodrzovani. Klicovym dlvodem verejného zajmu je tedy ochrana
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pracovnikd, oviem pouze za soucasného dodrzeni principu zemé plvodu, tj. jediné potud,

pokud danou ochranu jiz nezajistuje aplikace pravidel ¢lenského statu plvodu.

SDEU soucasné vyvinul zdvaznou metodologii analyzy naléhavych pozadavk( z divodu
ochrany verejného zdjmu. Z této metodologie vyplyvd, Ze analyza musi byt provedena
objektivné ve vztahu ke skute¢nému obsahu a dopadu pfislusSného narodniho ustanoveni
(nikoliv tedy na zdkladé pouhé dlvodové zpravy apod.). Je-li napf. dlvodem ochrana
pracovnikd, dané ustanoveni musi vyslanym pracovnikiim zajistovat skute¢nou vyhodu, ktera
zlepsuje jejich postaveni. Déle je potrfeba ke kazdému pripadu pfistupovat individudiné se
zfetelem k okolnostem daného pripadu. Navzdory této metodologii SDEU interpretuje kritéria
naléhavych poZadavkl s jistou flexibilitou — napf. v pripadech dulezZitych socialné
ekonomickych zajm(, které se mohou v rldznych clenskych statech rozchdzet, neposuzuje
kritérium proporcionality sdm SDEU, ale preferuje jej prenechat narodnim soudlm. Lze
shrnout, Ze svou naslednou judikaturou SDEU neprevratil judikaturu Rush Portuguesa, ale
zmirnil ji tak, Ze v zdsadé neomezena moznost ¢lenskych statl aplikovat svou narodni Upravu

se stala pfisné podminénou.

Druhou reakci na judikaturu Rush Portuguesa bylo pfijeti Smérnice o vysilani.

Tato smérnice za vyslaného pracovnika povaZuje osobu, kterd na docasnou dobu
vykonava praci na Uzemi jiného ¢lenského statu, nez ve kterém obvykle pracuje. Pokud jde o
definici pracovnika, pro potreby vysilani pracovnik(i se neuplatni definice ¢l. 45 SFEU, ale
definice hostitelského statu. Dle judikatury SDEU lze vSak uprednostnit definici vysilajiciho
¢lenského statu, je-li pro dotyéného vyhodnéjsi. Smérnice o vysilani se rovhou mérou uplatni

na vSechny vyslané pracovniky poskytovatele sluzeb, tj. i na pfislusniky tfetich stata.

Inspiraci Smérnice o vysilani byla nejen judikatura, ale i tzv. David-Bacon Act z roku
1931 jakoz i Dohoda Mezinarodni organizace prace z roku 1994, které vyslanym pracovnik(im
zakladaly pravo na odmeénovani dle pravidel platnych na Uzemi statu vykonu prace. Dle

plvodniho zaméru se Smérnice o vysilani méla vztahovat pouze na verejny sektor, ve své
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platné a ucinné podobé ma vsak vSseobecnou platnost. Plivodni navrh z roku 1991 pocital i
s druhym predpisem, ktery by upravoval odpovédnost v subdodavatelskych fetézcich, avsak
tento druhy akt nakonec nebyl pfijat. Proces pfijimani byl zdlouhavy z dlivodu protichlidnych
zajm( dvou tabord Clenskych statl - zatimco clenské staty s vyssi drovni mezd usilovaly o
extenzivni aplikaci pravidel hostitelského statu (z diivodu predchazeni socialnimu dumpingu a
zajiSténi spravedlivé konkurence), druhd skupina statl usilovala o opak (z obavy ztraty
konkurenéni vyhody svych poskytovatelll sluzeb). Politickou debatu zostfilo i pfistoupeni
Spanélska a Portugalska do EU z diivodu zvy$enych obav z narudeni vnitrostatniho trhu prace
levnou pracovni silou z téchto novych statll. Nejspornéjsimi aspekty navrhu bylo vyslani na
dobu kratsi tfi mésicll, chybéjici spolec¢na definice pracovnika, vymezeni tzv. tvrdého jadra a
vztah ke kolektivnimu vyjednavani. Proces pfijeti tak trval celych pét let a vyustil ve spise

minimalistickou Upravu.

Smérnice o vysilani se vztahuje na poskytovatele sluzeb usazené v ¢lenském staté EU,
ktefi vysilaji pracovniky do jiného clenského statu a to na zdkladé jednoho ze tfi modeld.
Nejcastéjsi variantou je ptipad, kdy k vyslani dochazi na zédkladé dvou smluv — smlouvy o
poskytovani sluzeb mezi poskytovatelem a subjektem pfijimajicim sluzby a pracovni smlouvy
mezi poskytovatelem a vyslanym pracovnikem. Druhou variantou je vyslani v ramci koncernu,
kdy vysilajici i pfijimajici subjekt jsou cleny stejné skupiny osob. V pfipadé vyslani pfislusnika
tfetiho statu subjektem se sidlem mimo EU se misto Smérnice o vysilani uplatni Smérnice
Evropského parlamentu a Rady 2014/66/EU ze dne 15. kvétna 2014 o podminkdach vstupu
a pobytu statnich prislusnik( tretich zemi na zakladé prevedeni v ramci spolecnosti. Uvedena
smérnice se vsak uplatni pouze na manazery, specialisty a stazZisty. Oproti Smérnici o vysilani
umoziuje SirSi aplikaci pravidel hostitelského statu a tim padem vétsi ochranu vyslanych
pracovnikud. Pfedevsim obsahuje vycet oblasti, u nichZz se uplatni zdsada rovného zachazeni s
vyslanymi pracovniky ve vztahu k pracovnikim hostitelského statu, pricemz vycet zahrnuje i
problematiku odménovani. Tfetim modelem vyslani je vyslani agenturou prace. Smérnice o
agenturnim zaméstnavani se vSak na pracovniky vyslané agenturou prace vztahuje jen

v pripadé vyslani, u néhoz absentuje evropsky prvek, tzn. na interni situace, kdy agentura
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prace sidli v témz ¢lenském staté jako pfijimajici subjekt. Tento dvoji rezim agenturniho
zaméstndvani umoznuje diskriminaci vyslanych pracovnikl — zatimco interné vyslani
pracovnici maji dle specidlni smérnice pravo na rovné zachazeni ve vztahu k zaméstnanciim
pfijimajiciho subjektu, pfeshrani¢né vyslani pracovnici dle Smérnice o vysilani timto pravem

disponuji pouze tehdy, urcil-li tak konkrétni hostitelsky ¢lensky stat.

nos o s

Pokud jde o negativni plisobnost Smérnice o vysilani, Uprava se nevztahuje na personal
obchodniho namornictva. Nékteré clenské staty maji tendenci Smérnici o vysilani chybné
vztahovat i na situace, které nespadaji pod Zadny ze tfi vySe popsanych modell, jako je

naptiklad pfipad silni¢ni tranzitni dopravy.

Klicovym ustanovenim Smérnice o vysilani je ¢lanek 3, ktery vymezuje tzv. ,tvrdé
jadro“, tzn. seznam oblasti pracovniho prdva, v jejichz vztahu se na vyslaného pracovnika
uplatni pravidla hostitelského statu. Zdrojem ndarodnich pravidel pfitom mohou byt pravni
predpisy, spravni predpisy a v pfipadé stavebniho sektoru i kolektivni smlouvy nebo rozhoddi
nalezy, které byly prohlaseny za vSeobecné pouziteIné ve smyslu smérnice. Tvrdé jadro
obsahuje nasledujici oblasti: maximalni délku pracovni doby a minimalni dobu odpocinku;
minimalni délku dovolené; minimalni mzdu (véetné sazeb za prescasy); podminky poskytovani
pracovnikl (zejména prostrednictvim podnikli pro docasnou praci); ochrana zdravi,
bezpeénosti a hygieny pfi praci; ochranna opatreni tykajici se pracovnich podminek téhotnych
Zen nebo Zen kratce po porodu, déti a mladistvych; rovné zachazeni pro muze a Zeny a ostatni

ustanoveni o nediskriminaci.

’

Misto metody harmonizace danych aspektl pracovniho prava tak Smérnice o vysilani
voli metodu koordinace pravnich fadd a upravuje rozhodné pravo, které by se jinak uplatnilo
dle Rimu I. Z podrobné&j§iho zkoumani viak vyplyva, Ze s vyjimkou minimalnich odmén byly
vSechny ostatni dil¢i aspekty tvrdého jadra postupné harmonizovany prostfednictvim

zvlastnich smérnic.
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Oproti judikatufe Rush Portuguesa se mlze Smérnice jevit jako restriktivnéjsi, nebot
seznam oblasti, v jejichZ vztahu mUiZe hostitelsky stat uplatnit své pravo, je taxativni. Smérnice
je vsak extenzivnéjsi v tom smyslu, Ze misto moznosti uplathovat narodni Upravu aplikaci
takové uUpravy (co se tyce oblasti spadajicich pod tvrdé jadro) naopak povinné uklada. Na
druhou stranu je aplikace pravidel hostitelského statu limitovana principem vyhodnéjsich
ustanoveni, ktery znamena, Ze i v oblastech tvrdého jadra se upfednostni pravo zemé pulvodu,
pokud vyslanému pracovnikovi zarucuje jesté vyssi standard ochrany. Tento princip v praxi
vyvolava potize, nebot vyZaduje analyzu dvou pravnich fadd v jednotlivych aspektech

pracovniho prava, jejich srovnani a pfipadnou paralelni mozaikovou aplikaci.

Smérnice o vysilani pfipousti aplikaci pravidel hostitelského statu i nad ramec tvrdého
jadra, a to v pfipadé, Ze jsou dodrZovany predpisy verejného poradku. SDEU vsak ve své
judikature zdlraznuje, Ze tato moznost musi byt vykladana v souladu se svobodou poskytovani
sluZzeb a tedy minimalisticky. Dle nékterych autor( judikatura SDEU v kombinaci s argumentem
vysSi pravni sily ¢lanku 57(2) SFEU o svobodé poskytovani sluzeb nemohou hostitelské staty
sva pravidla aplikovat nepodminéné ani v rozsahu tvrdého jadra a vidy bude potreba naplnit

zajem vyslaného pracovnika.

Vzhledem k tomu, Ze vztah mezi poskytovatelem sluzeb a pracovnikem vyslanym do
jiného ¢lenského statu je vztahem s cizim prvkem, je potieba vyslani pracovnik(i posuzovat i
z hlediska mezinarodniho soukromého prava, zejména nafizeni Rim I. Dle tohoto nafizeni je
rozhodnym pravem pro individualni pracovni vztahy pravo zvolené smluvnimi stranami a
v pripadé jeho nezvoleni pravo statu, na jehoZ Uzemi je prace obvykle poskytovana, pricemz
uréeni tohoto statu se neméni v prfipadé docasného vykonu prace v jiném ¢&lenském staté.
V pfipadé potizi s uréenim takového statu bude rozhodné pravo statu, v némz se nachazi
provozovna, kterd zaméstnance zaméstnala. Je-li vS§ak smlouva bliZe spojena s jinym ¢lenskym
statem, pak se fidi pravem tohoto statu. Rim | rovnéZ omezuje moznost volby préava tim, Ze
volba prava nesmi vyslanému pracovnikovi odepfit ochranu, na kterou by mél narok dle

kogentnich ustanoveni prava statu, jehozZ prévo by se v pripadé absence volby préva uplatnilo.
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Nafizeni soucasné autorizuje intervenci kogentnich pravidel hostitelského stdtu, a to za
predpokladu, Ze se jedna o pravidla, jejichZ dodrZovani je pro stat pfi ochrané jeho verejnych
zajmU zasadni do té miry, Ze se jejich pouziti vyZzaduje na jakoukoli situaci, ktera spada do jejich
oblasti pGsobnosti, bez ohledu na pravo, které by se jinak na smlouvu pouzilo. Clanek 3

Smérnice o vysilani tuto moznost v rozsahu tvrdého jadra méni v povinnost.

Hodnoceni Evropské komise ohledné provadéni Smérnice o vysilani z roku 2003
poukazalo na fadu Uskali. Zejména problémy jako jsou neurcitost Casové omezenosti vyslani,
nedostatek kritérii pro ovéreni skutec¢né povahy vyslani a nedostatecnd spoluprace mezi staty
umoznuji porusovani pravidel. Poskytovatelé sluzeb zneuzivaji neznalosti jazyka i mistnich
pomérl vyslanych pracovnikdl v hostitelském staté. Castymi formami nekalych praktik jsou
podniky typu ,poStovni schranka“ a schwarz systém. ,PoStovni schranky” spocivaji v zalozeni
fiktivni spole¢nosti ve ¢lenském staté, v némz jsou nizsi mzdové naklady, socialni zabezpeceni
i dané, pficemz tato nova spole¢nost se stane pouze formalnim zaméstnavatelem, jenz fiktivné
vysila vyslané pracovniky, ktefi vSak Zadné sluzby v domovském staté neposkytuji. Tato praxe
vyvolava tzv. socidlni dumping. Schwarz systém spociva v predstirani statusu samostatné
vydéle¢né osoby osobou, ktera je zaméstnancem, coz umoznuje faktickému zaméstnavateli
snizeni ndkladd. Zneuzivanim institutu je i postupné obménovani vyslanych pracovnik(i na
totoZnou pozici misto jejiho obsazeni stalym zaméstnancem, vyuZivani netransparentnich

subdodavatelskych retézcl, ¢i kombinace rlznych predchozich praktik. Tato zneuZivani

nasvédcovala potrebé revize stdvajiciho pravniho ramce.

Naléhavost zmén vyvolal i vyvoj judikatury, konkrétné ¢tvefrice judikata (Laval, Viking,
Ruffert, Komise v. Lucemburk), jejimz jadrem byla rovnovdha mezi ochranou pracovnik( a
svobodou poskytovani sluzeb. Vzhledem k podobnosti judikatd Ize postoj SDEU demonstrovat
na pfipadu Laval. Laval byla spoleénost sidlici v Litvé a poskytujici sluzby ve Svédsku. Svédské
odbory usilovaly o uzavreni mistni kolektivni dohody a vzhledem k neochoté spole¢nosti Laval
zacCaly sabotovat jeji stavebni prdce, coz spolecnosti poskytovani sluzeb zcela znemoznilo.

Kolektivni dohoda, o jejiz aplikaci svédské odbory usilovaly, pfitom obsahovala vyhodnéjsi
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ustanoveni nez narodni pravni Uprava tvrdého jadra, ba dokonce prekracovala oblasti tvrdého
jadra, a upravovala i minimalni odménovani, které v narodnich predpisech zcela chybélo.
Kolektivni dohoda pfitom nebyla vSeobecné aplikovatelna, tedy nesplfiovala podminky ve
smyslu Smérnice o vysilani. SDEU uznal potfebu sociadlni ochrany vyslanych pracovnik( a pravo
na kolektivni vyjedndvani a akce uznal jako zdkladni prévo, které tvofi soucast obecnych zasad
evropského prava. Pfesto vSak SDEU upfednostnil svobodu poskytovani sluzeb z dlvodu
nedodrzeni formalniho ramce Smérnice o vysilani, tj. vynucovani pravidel, kterad presahovala
tvrdé jadro Ci nebyly obsaZeny v pramenech prdva, jenz Smérnice o vysilani uznava. SDEU tak
fakticky potvrdil primdrni cil Smérnice o vysilani, tj. ochranu pfed omezovanim svobody
poskytovani sluzeb. Tato nova judikatura SDEU vyvolala kritiku ze strany ¢lenskych statu
s tradi¢nimi systémy kolektivniho vyjednavani i ze strany evropskych odbor(, které zacaly
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volat po revizi Smérnice o vysilani.

Evropskd komise na tuto kritiku zpocatku reagovala radou nelegislativnich akt(,
kterymi vymezovala pfipustné formy administrativnich omezeni, zakazané formy a jejich
pfipustné alternativy (napf. nahrazeni systému povoleni notifika¢ni povinnosti) a vyzyvala
Clenské staty k blizsi administrativni spolupraci. V roce 2009 Komise ozndmila zamér podat
navrh dvou samostatnych aktl - nafizeni o pravu na stavku v pfipadé preshranicnich aktivit a
provadéci smérnice ke Smérnici o vysilani (tzv. smérnici o prosazovani). Natizeni se mélo
vztahovat i na svobodu usazovani a jeho podstatou bylo zejména vytvoreni mechanismu pro

neformdlni urovndani spord. Od ndvrhu tohoto nafizeni se vSak Evropska Komise po aktivaci

procedury Zluté karty komorami narodnich parlamentl rozhodla upustit.

Smérnice o prosazovani je charakteristickd tfemi znaky - zplsobem, kterym
»prosazuje” Smérnici o vysilani, skute¢nosti, Ze méni nafizeni a spole¢nym prohlasenim
Evropského parlamentu, Rady a Komise. Provadéni Smérnice o vysilani nespociva pouze
v prostém doplnéni Smérnice o vysilani administrativnimi procedurami ¢i technickymi nastroji,
jak je obvyklé, ale i v interpretaci a doplnéni hmotnépravnich ustanoveni Smérnice o vysilani.

Provadéci smérnice méni Nafizeni Evropského parlamentu a Rady (EU) ¢. 1024/2012 ze dne
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25. fijna 2012 o spravni spoluprdci prostfednictvim systému pro vyménu informaci o vnitfnim
trhu a o zruseni rozhodnuti Komise 2008/49/ES tim, Ze rozsifuje vycet oblasti, u nichz se
uplatni elektronicky systém administrativni spoluprace, i o oblast vysilani pracovnik(i. Zména
natizeni formou smérnice je pfitom ojedinéla. Treti zvlastnosti provadéci smérnice je spolecné
prohlaseni Komise, Parlamentu a Rady ohledné postupného vysilani, které je k aktu pfipojeno.

Takova prohlaseni jsou v oblasti sekundarnich legislativnich aktd netypicka.

Provadéci smérnice objasfiuje pojem vyslani tim, Ze interpretuje dva jeho klicové znaky
- docasnou i skute¢nou povahu. ,Docasnost” vyslani Smérnice o prosazovani neupresnuje
vymezenim délky pfipustného trvani ani Zddnym jinym pfimym a objektivnim zplsobem, ale
voli kvalitativni a subjektivni pfistup. Konkrétné stanovuje urcita demonstrativni kritéria, ktera
v praxi ¢asto nasvédcuji o trvalosti vyslani. Dana kritéria musi soudce pfi posuzovani docasné
povahy vyslani vzit v potaz, aby se vSak zabranilo mechanickému postupu, musi pfihlizet i ke
viem okolnostem daného pfipadu. Nevyhodou tohoto zvoleného feSeni je jeho
netransparentnost, nebot vyhodnoceni provadi soudce pouze za pomoci nékterych
pomocnych kritérii a poskytovatel sluzeb tedy nemlze predem spoléhat na urcité zavéry
posouzeni. DalSim nedostatkem je absence feSeni postupného vysilani a nejednotny limit
vyslani v oblasti jinych predpist EU. Na rozdil od Smérnice o vysilani a Smérnice o prosazovani
je ¢asovy limit pro potfeby Nafizeni o koordinaci jasné stanoven na 24 mésict. Ackoliv je toto
pravidlo omezeno na potreby pfislusného nafizeni, v praxi je chybné vztahovdno i na jiné
aspekty vyslani. Stanoveni pfipustné délky vyslani univerzalnim zplsobem by pfitom
usnadnilo administrativni kontrolu a posililo pravni jistotu. Smérnice o prosazovani je
nekonzistentni i ve vztahu k Rimu | pokud jde o vyklad pojmu ,misto obvyklého vykonu prace®.
Dle Rim | zOstava takovym mistem Gzemi statu vysldni, oviem za predpokladu, Ze se do néj
pracovnik po vyslani vrati. Dle nékterych autor( je potfeba Smérnici o vysilani interpretovat
v souladu s timto pravidlem Rim |, nebot takovy vyklad umoZfiuje v piipadé prekroceni

pripustné délky trvani aplikovat pravo hostitelského ¢lenského statu.



Provadéci smérnice zdlraznuje i pozadavek skute¢né povahy vysilani, ¢cimz omezuje
vyskyt zneuzZivajicich praktik. Konkrétné zavadi novy hmotnéprdvni pozadavek vyslani, a sice
nutnost, aby poskytovatel sluzeb vysilajici pracovnika na uzemi jiného ¢lenského statu
vykonaval podstatné ¢innosti ve ¢lenském staté plvodu. Za timto ucelem opét Smérnice o
prosazovani stanovi vycet navodnych kritérii, kterymi jsou napft. zapsané sidlo a skute¢né sidlo
obchodnich prostor, misto dafovych odvodl a odvodi socidlnich ddvek, misto naboru
vyslanych pracovnikd a misto, z nichz jsou vyslani, pravo, kterym se fidi pracovni smlouvy jakoz

i smlouvy o poskytovani sluzeb, apod.

Smérnice o prosazovani uvadi demonstrativni seznam opatieni, ktera mohou
hostitelské staty vici poskytovatelim sluzeb aplikovat a mezi néz patfi mimo jiné notifikaéni
povinnost, povinnost uchovavat dokumenty a predkladat dokumenty véetné jejich prekladu a
povinnost oznacit osobu pro komunikaci s Urady. Jind opatfeni by byla pfipustna jen pokud by
byla nezbytna pro zajistovani dodrZovani povinnosti a soucasné proporcionalni. Veskeré
administrativni procedury musi byt zajistény i prostfedky komunikace na ddlku, nesmi byt
nepfiméfenou zatézi a musi byt ozndmeny Komisi jakoZ i zvefejnény na jednotnych ndrodnich
strankdch. Notikacni povinnost musi byt splnéna nejpozdéji prvnim dnem vyslani a jejim

predmétem jsou vSechny skutecnosti, které jsou potfebné pro vykon kontroly.

Pokud jde o boj proti zneuzZivajicim praktikdm, Smérnice o prosazovani uklada
¢lenskym statlm povinnost prevence i represe. K efektivnimu boji prispivaji i povinnosti
zajistujici efektivnéjsi spoluprdci. Mezi takové povinnost Clenskych statl patfi povinnost
zajistit efektivni systém kontrol, které vSak nesmi byt systematické, ale musi byt
uskuteciovany na zakladé rizikového hodnoceni dané spolecnosti, zemépisné oblasti Ci
odvétvi. Clenské staty jsou povinny pfi provadéni kontrol spolupracovat. Smérnice o
prosazovani tak urCuje jen obecny rdmec administrativnich kontrol, neprovadi vsak jejich
harmonizaci. Jiz Smérnice o vysilani usilovala o stanoveni ramce horizontdIni i vertikalni
kooperace, avsak ke spolupraci pouze vyzyvala. Oproti tomu Provadéci smérnice ¢lenskym
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statim uklada konkrétni povinnosti, a sice povinnost oznacit organy pfislusné k plnéni ukol
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v oblasti vysilani pracovnik(l, povinnost provadét kontroly a reagovat na odivodnéné zadosti
jinych statl. Zadosti je potieba vyfidit bezplatné a do 25 pracovnich dni (v neodkladnych

v

pfipadech do 2). Smérnice o prosazovani ur¢i i délbu kompetenci mezi vysilajicim a
hostitelskym ¢lenskym statem. PrestoZe kontroly dodrzovani podminek provadi hostitelsky
stat, vysilajici stat je povinen poskytnout soucinnost a ptijimat potfebna opatfeni na svém
Uzemi. Provadéci smérnice soucasné vyzyva clenské staty k vyuZiti moZnosti do¢asné vymény
inspektori ¢i podpore organizaci, mezi jejichz cCinnost patfi i informovani vyslanych
pracovnikd. Sou¢asné umoziuje pouZiti prostfedkd z evropskych fondl za ucelem podpory
spoluprdce, napf. za ucelem zfizeni pomocnych databdzi. Spolupraci usnadnuje i zafazeni
vysilani pracovnikl mezi oblasti spoluprdce usnadnéné vyse zminénym. ,IMI systémem”.
Systém umoznuje snazsi pristup k relevantnim dokumentlm. Ndrodni sankce za poruseni
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pravidel vysilani pracovnikl musi byt efektivni, proporciondlni a odrazujici. Provadéci
smérnice spoluprdci zefektivnila, avsak jistd uskali pretrvavaji (naptiklad nejednotna pravidla

vydavani certifikatd socidlniho zabezpeceni dle Nafizeni o koordinaci).

Smérnice o prosazovani posiluje ochranu vyslanych pracovnikd dvojim zplsobem -
¢lenskym statlim stanovuje informacni povinnost a vyslanym pracovnikiim zarucuje soudni
ochranu. Clenské staty jsou povinny informacni povinnost pinit prostiednictvim jednotné
narodni webové stranky, na které musi zpfistupnit veskeré narodni podminky odpovidajici
tvrdému jadru Smérnice o vysilani a soucasné prehled vSech aplikovatelnych kolektivnich
smluv (véetné rozsahu jejich aplikace a obsahu) a pfipadné i zplsob fazeni do mzdovych
skupin. Tyto informace musi byt publikovany i v brozurkach ve vsech oficidlnich jazycich
prislusného statu, jakoz i jinych Castych jazycich s ohledem na situaci na trhu. Soucéasné jsou
Clenské staty povinny oznacit osobu a organy, které jsou pfislusné vyslanym pracovnikiim
poskytnout pomoc. Clenské staty jsou povinny zajistit efektivni mechanismy pro podavani
stiznosti a domdhani se soudni ochrany, to i v hostitelském staté po ukonceni vyslani.
Pravomoci soudce hostitelského statu se mize vyslany pracovnik domahat v pripadé jakékoliv

ujmy zplUsobené porusenim aplikovatelnych pravidel. Soudni ochrany se pfitom muze
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domadhat nejen vyslany pracovnik, ale spole¢né s nim ¢i samostatné v jeho zajmu i odborova

organizace nebo jiné osoby s odlivodnénym zajmem dbat na dodrzovani pfislusnych pravidel.

Smérnice 0o prosazovani rovnéz zavadi odpovédnost pfijemcl sluzeb
v subdodavatelskych fetézcich. Tato odpovédnost je viak omezena na pfimé subdodavatele
zaméstnavatele vyslaného pracovnika a soucasné na sektor stavebnictvi a otazky odménovani.
Dodrzovani vSech ostatnich podminek vyslani mlze tedy vyslany pracovnik vynucovat pouze
po zaméstnavateli. Ve vztahu k jinym sektorim Smérnice o prosazovani ¢lenskym statim
umoznuje zavést oddobny mechanismus odpovédnosti (ovSsem opét s omezenim na pfimé
pfijemce sluzeb), ¢imz fakticky pouze potvrzuje rozsudek SDEU Wolff&Midiller. Pfimi pfijemci
sluzeb mohou byt odpovédni budto namisto zaméstnavatelll ¢i spolecné s nimi. Tato
odpovédnost mlze byt solidarni nebo dil¢i, coz by znamenalo, Ze by vyslany pracovnik musel
své pravo uplatnit soucasné vici obéma subjektiim a po kazdém poZadovat pouze jejich
prislusny podil na odpovédnosti. Clenské staty maji rovnéz moznost liberovat p¥ijemce sluzeb

v

v pfipadé, Ze radné splnil povinnosti ndlezité péce. Smérnice o prosazovani umoznuje zavést
pfisnéjsi narodni pravidla. Zda se vsak, Ze pravidla nelze zpfisnit ve smyslu, Ze by se vztahovala
i na vzdalenéjsi subjekty v subdodavatelském fetézci. Oproti tomu je zfejmé mozné zpfisnéni
rozSirenim odpovédnosti i na jiné oblasti trvrdého jadra. Troji omezeni odpovédnosti
v subdodavatelskych retézcich ovSem nadale umoZiuje zneuZivani subdodavatelskych
struktur. Odpovédnost i vzdalenéjSich prijemcl sluzeb pritom neni pro prdvo EU cizi a

uplatiuje se v pripadé Smérnice 2009/52/EC o minimalnich normach pro sankce a opatfeni

vUci zaméstnavatelidm neopravnéné pobyvajicich statnich prislusnikd tretich zemi.

Evropska komise provedla hodnoceni dopadu Smérnice o prosazovani tfi mésice pred
vyprsenim lh{ty pro jeji implementaci, ktera byla stanovena na ¢erven 2016. V hodnoceni vita
pfinosy jako jsou efektivnéjsi spoluprdce, sankcionovani porusovani pravidel a pfistup
k informacim. Na druhou stranu upozorfiuje na pretrvavajici problémy, mimo jiné
nespravedlivd konkurence, prdvni nejistota ohledné docasné povahy wvyslani a

nekonzistentnost v unijnich predpisech.
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Za potiz oznacila i odlisSné zpUsoby vypoctu mezd v rlznych ¢lenskych statech. Jedna se
o to, Ze v nékterych statech jsou minimalni mzdy upraveny v kolektivnich smlouvach, které
nejsou univerzalné aplikovatelné, a ¢lenské staty je tedy nemohou vici vyslanym pracovnikiim
vynucovat. DalSim problémem je skutecnost, Ze kazdy ¢lensky stat povazuje za dilci prvky
minimalnich mezd néco jiného. Pojem ,minimalni mzda“ ve smyslu Smérnice o vyslani jiz SDEU
upresnil ve své judikature. Stanovil tak napftiklad, Ze na poZadovanou minimalni mzdu nelze
zapocist prispévek na bydleni ¢i jiné platby, které predstavuji ndhradu za praci ¢i naklady
vzniklé v dUsledku vyslani. Naopak lze zapodist prispévky na spofeni, Zivotni pojisténi a
podobné prispévky za prfedpokladu, Ze se nejednd o protiplnéni za vykonanou préci. Navzdory
témto upresnénim jisté nejasnosti pretrvavaji a pojem byva ztotozriovan s minimalni mzdou
ve smyslu narodni Upravy. Evropskd komise judikaturu SDEU vitd, avSak sou¢asné upozorniuje
na potrebu legislativni intervence, nebot ¢innost SDEU je limitovana na interpretaci platné
pravni Upravy a zavisi na druhu a poctu podanych Zalob. Evropska komise podrobila kritice i

skutecnost, Ze univerzalni pravidla neresi specifika nékterych situaci, jako jsou

subdodavatelské fetézy ¢i agenturni zaméstnavani.

Z vyse uvedenych dlvodl podala Evropskd komise v bfeznu 2016 navrh revize
Smérnice o vysilani. Navrh usiluje o jednoznaéné vymezeni docasnosti vyslani. Po uplynuti 24
mésicl by byl hostitelsky stdt povazovan za zemi, v niz vysilajici pracovnik obvykle vykonava
svou praci. Ddsledkem tohoto navrhu ve spojeni s nafizenim Rim | by se pravo hostitelského
statu aplikovalo pfi absenci volby prava a v pfipadé provedené volby prava jiného ¢lenského
stdtu by se pravo hostitelského statu na vyslaného pracovnika vztahovalo v rozsahu jeho
kogentnich pravidel. Za ucelem zamezeni porusovani pravidel formou fetézeni vysilani se
v pripadé postupného vyslani pracovnikli k vykonu téZe prace na stejném misté pro ucely

v 7

vypoctu 24 mési¢niho obdobi budou jednotlivé doby vyslani séitat, avsak s ucinky pouze pro

s o

pracovniky, jejichz dil¢i doba vyslani dosahne alespon Sesti mésic(.

Evropska komise navrhuje i zménu odménovani nahradou ,minimalni mzdy” za

,odménovani, véetné prescasl,” pricemz odménovanim by se rozumély vSechny slozky
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odmeénovani, které narodni pravni predpisy Ci univerzalné aplikovatelné kolektivni smlouvy

oznacuji za povinné.

Ve vztahu k odpovédnosti v fetézcich subdodavatelstvi Evropskd Komise navrhuje
zavedeni pravidla, dle kterého by platilo, Ze pokud narodni legislativa uklada poskytovateliim
sluzeb se sidlem v témz staté povinnost uzavirat smlouvy o subdodavatelstvi pouze se
subdodavateli, ktefi svym zaméstnanclm zarucuji urcité podminky odménovani, tytéz
podminky odménovani musi dodrzovat i pfipadni subdodavatelé se sidlem v jiném ¢lenském
staté. Takové podminky by pfitom mohly vyplyvat z kolektivnich smluv, které nejsou
univerzalné aplikovatelné. Jisté problémy a nejasnosti vSak pretrvavaji. Vhodné by bylo napft.

vyresSit oblast subdodavatelstvi, pracovnich agentur, zpfesnit do¢asnou povahu vysilani a

sjednotit Upravu Smérnice o vysilani's jinymi sekundarnimi legislativnimi akty.

Navrh rovnéz usiluje o prekonani diskriminace mezi pracovniky vyslanymi agenturami
prace se sidlem v hostitelském staté a pracovniky vyslanymi agenturami prace se sidlem
v jiném Clenském staté. Pracovnici vyslani agenturami prace by nové méli narok na rovné
zachazeni ve vztahu ke srovnatelnym zaméstnancim uzivatele prace bez ohledu na sidlo

agentury.

V' neposledni fadé Evropskda Komise navrhuje aplikovatelnost univerzalnich
kolektivnich dohod hostitelského statu v rozsahu tvrdého jadra na vSechny sektory, tj. jiZz nejen

pouze na odvétvi stavebnictvi.

Lze shrnout, Ze koncept vysilani pracovnikl je komplexni svou pravni Upravou jakoz i
protichdnymi zajmy aktér(. Status vyslaného pracovnika se ridi predevsim Smérnici o
vysilani, Smérnici o prosazovani a Nafizenim Rim I. SDEU svou interpretaci pomaha upfesriovat
nejasnosti pravni Upravy a vyvazuje stfet protichGdnych zajmul, kterymi jsou svoboda
poskytovani sluzeb a ochrana pracovnikd. Navzdory témto protichldnym hodnotam a zajmim
rznych ¢lenskych statll se dosavadnimi kroky jiz podafilo dosdhnout pokroku. Céste¢ny

Uspéch predstavuji mimo jiné zajisténi lepsSiho pfistupu k informacim, zefektivnéni pristupu
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vyslanych pracovnikli k soudu, zlepSeni spoluprdce mezi clenskymi staty a odstranéni

nejasnosti pfi vykladu nékterych pojma.

Soucasna revize ziejmé prispéje ke zpresnéni nékterych aspekt(, ale jeji finalni podoba
a skutecny prinos nelze v této fazi legislativniho procesu predvidat. Debaty v ramci Rady jakoz
i v ramci Vyboru pro zaméstnanost a socidlni véci svéd¢i o tom, Ze téma je natolik citlivé a
navozuje tolik otazek bez jednoznacénych odpovédi (Do jaké miry by méli byt vyslani pracovnici
chranéni? Do jaké miry by se na né méla vztahovat pravidla odménovani hostitelského statu?),
Ze stejné nejednoznacné je feseni, které nemaze nikdy zcela uspokojit Zddnou ze zic¢astnénych

stran. | do budoucna je tedy jedinym moZnym pfistupem vyvazovani protichlidnych zajm.
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ED Enforcement Directive

EU European Union
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Abstract

The aim of this thesis is to present the phenomenon of posting workers within the EU
in the context of the freedom to provide services. The author introduces the de lege lata legal
framework in a complex and chronological manner, taking into consideration the motives and
political pressure behind key modifications. Accordingly, the thesis examines relevant Treaty
provisions, case law and its evolution, key secondary acts, as well as the relation of such
sources to legal acts which address posting workers in an indirect manner. The author focuses
on the analysis of existing key provisions, their practical impact and insufficiencies. However,
she also approaches the topic from the de lege ferenda perspective by presenting the ongoing
revision of the current legal framework and by considering other potential changes which

could improve the regulation of posted workers in the future.

Furthermore, the thesis demonstrates the complexity of posting workers by drawing
attention to the colliding interests of involved member states and parties, showing the
sensitivity of the subject. This underlines the fact that the phenomenon cannot be separated
from its political context and is condemned to a constant balancing of two colliding interests
—the freedom to provide services and social protection of posted workers. Posting workers is
one of the aspects of the internal market which continues to divide member states with
different social and economic backgrounds and in regard to which member states seem to be
unwilling to find common ground. It testifies to the fact that despite the aim to suppress all

obstacles on the internal market, barriers to the freedom of movement persist.

Even though the thesis primarily presents the phenomenon from the legal perspective,
it also draws attention to some practical aspects. The author presents the most frequent types
of circumventions as well as other practical challenges. She also explains the increasing role

of posting workers based on relevant data.
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Abstrakt

Cilem této prace je predstavit problematiku vysilani pracovnik( v rdmci EU v kontextu
svobody poskytovani sluzeb. Autorka se komplexné a chronologicky zabyva stavajicim pravnim
ramcem, pficemz zohledriuje i motivy a politické tlaky v pozadi stéZejnich zmén. Pozornost je
vénovana predevsim pfislusSnym ustanovenim Smluv, judikatufe a jejimu vyvoji, stézejnim
predpisim sekunddrniho prdva a jejich vztahu k jinym aktim, které s tématem souviseji.
Autorka posuzuje klicova ustanoveni, jejich prakticky dopad a nedostatky. Tématem se vsak
zabyva i z pohledu de lege ferenda, a to predstavenim probihajici revize a zvdzenim jinych

pfipadnych zmén.

stfetem protichGdnych zajmU jednotlivych ¢lenskych statl a jinych zlG¢astnénych aktérd, a sice
konfliktem mezi svobodou poskytovani sluzeb a ochranou vysilanych pracovnikd. Z tohoto
dlvodu nelze problematiku vysilani pracovnik( zcela oddélit od politického déni a
protichidné zajmy je potreba neustdle vyvazovat. Vysilani pracovnikd je jednim z aspektd
vnitfniho trhu, které poukazuji na pretrvavajici rozdily mezi ¢lenskymi staty a neochotu nalézt
vSestranné pfijatelné feseni. Soucasné svédc¢i o tom, Ze pres snahu odstranit prekazky na

vnitfnim trhu jisté bariéry nadale pretrvavaiji.

Pfestoze je primarnim cilem této prace predstavit fenomén vysilani pracovnik( z
pravniho pohledu, pozornost je vénovana i nékterym praktickym aspektim. Autorka se
zamérfuje na nejcastéjsi druhy obchdazeni pravidel v praxi a na nékteré praktické problémy. S

pomoci statistik rovnéz poukazuje na vzrlstajici vyznam vysilani pracovnik( v praxi.

Cilem prace je umoznit komplexni porozumeéni stavajici pravni Upravy, ale souc¢asné

upozornit na nékteré praktické vyzvy a zamyslet se nad moznym vyvojem v budoucnu.
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